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1409  Before  the  National  Labor  Relations  Board 

Second  Region 
Case  No.  II-C-574 
In  the  Matter  of : 

The  Press  Company,  Inc.,  and  The  Gannett  Company,  Inc. 

and 

Tri-City  Newspaper  Guild  of  Albany,  Troy  &  Schenec¬ 
tady,  New  York. 

Room  No.  2,  State  Office  Building, 
Albany,  New  York, 

Monday,  January  17,  1938. 

The  above-entitled  matter  came  on  for  hearing,  pursuant 
to  adjournment,  at  10:30  o’clock  A.  M. 

Before:  George  Bokat,  Trial  Examiner. 

Appearances : 

Lester  M.  Levin,  Esq.,  (233  Broadway,  New  York, 
N.  Y.)  on  behalf  of  the  National  Labor  Relations 
Board. 

Elisha  Hanson,  Esq.,  (729  Fifteenth  Street,  N.  W., 
Washington,  D.  C.)  Attorney  for  Respondent,  The 
Press  Company,  Inc. 

T.  C.  Nixon,  Esq.,  (31  Exchange  Street,  Rochester, 
N.  Y.)  Attorney  for  the  Respondent,  The  Gannett 
Company,  Inc. 

John  T.  DeGraff,  Esq.,  (120  State  Street,  Albany, 
N.  Y.)  Attorney  for  Tri-City  Newspaper  Guild  of 
Albany,  Troy  and  Schenectady,  New  York. 

1410  Proceedings 

Trial  Examiner  Bokat:  Are  we  ready  to  proceed? 

Richard  W.  Jackson  a  witness  called  by  and  on  behalf  of 
the  National  Labor  Relations  Board,  being  first  duly  sworn, 
was  examined  and  testified  as  follows : 

Trial  Examiner  Bokat :  Give  your  full  name  and  address 
to  the  reporter. 

The  Witness :  Richard  W.  Jackson,  Buffalo,  New  York. 
Direct  Examination 

Q.  (By  Mr.  Levin)  Mr.  Jackson,  were  you  employed  by 
the  Press  Company,  Inc.?  A.  Yes. 


7 62  THE  PRESS  CO.  ET  AL.  VS.  NAT.  LABOR  RELATIONS  BOARD. 

Q.  And  when  were  you  first  employed  ?  A.  In  February, 
1936. 

Q.  By  the  way,  you  are  here  today  in  response  to  a  sub¬ 
poena  served  upon  you  by  the  National  Labor  Relations 
Board?  A.  That  is  right. 

Q.  Now,  tell  us  the  circumstances  under  which  you  se¬ 
cured  your  position  with  the  Press  Company  in  February, 
1936?  A.  I  applied  for  a  position  with  the  Press  Company 
when  I  learned  there  was  a  position  open.  I  wrote  to  Mr. 
Lewis  asking  him  for  the  job. 

Q.  Now,  where  were  you  working  at  the  time  you 

1411  applied  for  the  position  with  the  Press  Company? 
A.  South  Bend,  Indiana. 

Q.  And  what  was  your  position  there?  A.  I  was  a  re¬ 
porter. 

Q.  And  on  what  paper?  A.  The  South  Bend  News-Times. 

Q.  Now,  give  us  your  general  newspaper  experience 
prior  to  the  time  that  you  came  with  the  Press  Company, 
the  number  of  years  and  the  positions  that  you  held.  A.  I 
went  to  work  for  the  Indianapolis  News  in  April,  1927,  and 
I  stayed  there  until  December,  1929. 

When  I  went  to  South  Bend  in  December,  1932,  I  was 
discharged  from  the  News-Times.  I  went  back  to  the  In¬ 
dianapolis  News  and  worked  until  about  the  middle  of 
March  in  1933,  and  then  I  was  unemployed  until  the  fol¬ 
lowing  February  when  I  went  back  to  the  South  Bend — to 
the  same  paper. 

I  remained  there  until  February,  1936,  when  I  came  to 
Albany. 

Q.  Now,  during  some  period  of  that  time  you  had  worked 
with  Mr.  Lewis  of  the  Press  Company?  A.  I  worked  with 
Mr.  Lewis  during  the  spring  and  summer  of  1934. 

Q.  Now,  during  all  those  positions,  were  you  doing  a  job 
as  a  reporter  for  all  those  various  papers?  A.  Yes. 

1412  Q.  Now,  at  the  same  time  that  you  came  to  work 
for  the  Press  Company,  was  there  another  person 

who  also  came  from  Indiana?  A.  Yes. 

Q.  And  who  was  that?  A.  Mr.  James  Doran. 

Q.  D-o-r-a-n?  A.  Right. 

Q.  Now,  was  it  Mr.  Doran  who  first  made  the  application 
to  Mr.  Lewis  for  a  position,  do  you  know?  A.  I  am  not 
certain  how  he  applied,  but  it  was  through  Mr.  Doran  that 
I  learned  that  there  was  a  position  open  in  the  Press  Com¬ 
pany. 
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Q.  And  did  you  write  Mr.  Lewis,  yourself?  A.  Yes. 

Q.  And  what  answer,  if  any,  did  you  receive?  A.  Mr. 
Lewis  was  ill,  I  understand,  and  I  received  word  from  Mr. 
Cameron  Hyde  that  the  position  was  open  and  that  I  was 
acceptable. 

Q.  Now,  what  position  did  you  get  when  you  first  came 
to  work  for  the  Press  Company?  A.  I  was  a  reporter. 

Q.  On  what  paper?  A.  On  the  Evening  News. 

Q.  And  what  was  your  general  assignment  when 

1413  you  first  came  to  work  for  the  paper?  A.  I  was  in 
charge  of  Federal  beat,  in  the  Federal  Building. 

Q.  Is  that  a  full-time  beat?  A.  Yes,  sir. 

Q.  By  that  I  mean,  you  spend  your  full  working  day  at 
it?  A.  Yes. 

Q.  And  what  salary  did  you  receive  when  you  first  came 
to  work  for  the  paper?  A.  $35  a  week. 

Q.  Now,  how  long  did  you  continue  working  that  beat? 
A.  I  remained  for  several  months,  I  would  say,  until  June 
or  July,  when  I  was  moved  to  the  Knickerbocker  Press  staff 
at  my  request. 

Trial  Examiner  Bokat:  Is  that  1936? 

The  Witness:  Yes,  1936. 

Q.  (By  Mr.  Levin)  Now,  who  was  your  superior  at  the 
time  you  were  working  on  the  News?  A.  Austin  Scannell. 

Q.  And,  of  whom  did  you  make  the  request  to  be  trans¬ 
ferred  to  the  Press?  A.  Mr.  Lewis. 

Q.  Do  you  remember  what  your  conversation  was  at  that 
time —  A.  I — 

1414  Q.  Give  us  the  substance  of  it,  if  you  cannot  re¬ 
member  the  exact  conversation.  A.  I  asked  him  to 

be  changed  because  the  larger  number  of  my  friends  were 
employed  on  the  Knickerbocker  Press,  and  I  felt  it  would 
be  a  more  agreeable  place  for  me  to  work. 

Q.  Now,  was  there  any  change  in  your  salary  at  that 
time?  A.  No. 

Q.  Now,  what  job  did  you  get  on  the  Knickerbocker 
Press?  A.  It  was  a  repertorial  and  re-write  job. 

Q.  Well,  now,  just  what  was  the  reporter’s  work,  and 
what  was  your  re-write  work?  A.  I  was — I  wrote  stories 
that  correspondents  telephoned  from  outlying  points  and 
my  repertorial  work  consisted  of  possibly  one  assignment 
a  night,  which  I  went  out  and  covered. 

Q.  Now,  is  re-write  work  more  desirable,  as  far  as  you 
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are  concerned,  than  ordinary  repertorial  work?  A.  I 
would  not  say  that. 

Q.  Now,  how  long  did  you  continue  doing  that  work?  A. 
I  did  that  the  rest  of  the  time  I  was  employed  by  the  Press 
Company. 

Q.  And  when  were  you  let  go?  A.  In  June,  I  think  it 
was  June  30. 

Q.  1937?  A.  Yes. 

1415  Q.  And  who  was  your  superior  at  the  time  you 
were  doing  the  re-write  work,  and  the  repertorial 

work  on  the  Press?  A.  Jerome  Walker,  and  later,  Austin 
Scannell. 

Q.  Now,  was  your  salary  increased  at  any  time  ?  A.  Yes, 
it  was  increased  the  first  of  March,  1937. 

Q.  And  was  that  as  a  result  of  agreement,  or  so-called 
agreement  with  the  Guild?  A.  Yes. 

Q.  And  at  the  time  of  your  discharge  you  were  making 
about  $40.  A.  $40. 

Q.  Now,  during  the  course  of  your  employment  by  the 
paper,  did  you  have  any  conversation  with  Mr.  Lewis  about 
the  matter  of  the  way  you  were  doing  your  work,  or  did  he 
make  any  comment  to  you  upon  your  work?  A.  Well,  I  will 
say  he  might  have  singled  out  a  story  here  and  there  to  say 
I  did  a  good  job  on  it.  I  do  not  know  of  any  specific  in¬ 
stances. 

Q.  Did  you  remember  any  specific  instances  of  outstand¬ 
ing  criticism  of  any  of  the  work  that  you  were  doing  out 
of  the  ordinary?  A.  (The  witness  shook  his  head  nega¬ 
tively.) 

Mr.  Hanson:  What  was  the  answer? 

The  Witness :  No. 

Q.  (By  Mr.  Levin)  Did  you  have  any  conversa- 

1416  sations  with  any  of  your  superiors  about  you  being 
transferred  to  some  outlying  district  for  the  cover¬ 
age  other  than  the  Albany  area?  A.  No. 

Q  \  ow,  were  you  a  member  of  the  American  Newspaper 
Guild?  A.  Yes. 

Q.  And  when  did  you  first  become  a  member?  A.  In 
February,  1936. 

Q.  That  is  practically  as  soon  as  you  came  to  the  paper, 
is  it  not?  A.  Yes,  shortly  thereafter. 

Q.  Now,  prior  to  that  time,  had  you  been  a  member  of 
the  Guild?  A.  No. 
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Q.  Now,  did  you  hold  any  positions  in  any  of  the  com¬ 
mittees  or  any  of  the  offices  of  the  Guild?  A.  Yes,  I  was 
comptroller  of  tlie  Knickerbocker  Press  unit,  and  a  member 
of  the  executive  committee. 

Q.  And  when  were  you  elected  comptroller  of  the  Knick¬ 
erbocker  Press  Unit?  A.  Well,  that  was  some  time  in  the 
spring  of  1937.  1  am  not  sure  just  when  the  election  was 
held. 

Q.  Now,  what  were  your  duties  as  comptroller,  Mr.  Jack- 
son?  A.  I  was  in  charge  of  collection  of  dues  and  assess¬ 
ments,  keeping  a  record  of  them. 

Q.  And  you  would  have  to  go  around  to  all  of  the 

1417  members  in  the  Press  unit  to  collect  their  dues?  A. 
Yes. 

Q.  Now,  were  you  also  on  the  grievance  committee?  A. 
Yes. 

Q.  And  of  what  unit  was  that?  A.  I  represented  the 
Knickerbocker  Press  unit. 

Q.  And  when  were  you  first  on  the  grievance  committee, 
Mr.  Jackson?  A.  At  the  time  the  grievance  committee  was 
set  up,  I  believe,  as  a — according  to  the  agreement. 

Q.  That  was  in  and  about  the  time?  A.  That  the  agree¬ 
ment  went  into  effect,  yes. 

Q.  Went  into  effect?  A.  Yes. 

Q.  And  what  duties,  if  any,  did  you  have  as  a  member  of 
the  grievance  committee?  A.  I  had  no  individual  duties 
with  the  rest  of  the  committee;  I  met  with  Mr.  McDonald 
to  discuss  the  grievances  that  were  called  to  our  attention. 

Q.  Now,  who  else  was  on  the  grievance  committee,  if  you 
remember?  A.  Miss  Scott  and  Mr.  Bradt. 

Q.  Now,  after  you  joined  the  American  Newspaper  Guild, 
did  you  have  a  conversation  with  Mr.  Lewis  about  the 
Guild?  A.  Yes,  sir. 

1418  Q.  And  about  when  was  that  in  relation  to  the 
time  that  you  joined?  A.  That  was  some  months 

later,  I  would  judge  it  was  in  the  summer  or  fall  because  it 
was  after  I  had  been  changed  or  transferred  to  the  night 
side. 

Q.  And  by  “night  side”  you  mean  to  the  Knickerbocker 
Press?  A.  Yes. 

Mr.  Nixon:  Summer  or  fall  of  what  year? 

Q.  (By  Mr.  Levin)  Is  that  1936?  A.  Yes. 

Q.  Now,  where  did  the  conversation  take  place?  A.  In 
the  editorial  room. 
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Q.  Was  anyone  else  present  besides  yon  and  Mr.  Lewis? 
A.  Nobody  was  in  the  conversation. 

Q.  Now,  tell  us  the  substance  of  the  conversation  as  best 
you  remember.  A.  Mr.  Lewis  asked  me  if  I  were  a  member 
of  the  Guild,  and  I  told  him  I  was.  And,  he  asked  me  why 
I  joined  and  I  told  him  that  I  always  preferred  to  main¬ 
tain  good  relations  with  the  people  with  whom  I  worked. 
I  believe  that  is  all,  all  that  was  said  at  the  time. 

Q.  Now,  did  you  make  a  complaint  for  overtime  subse¬ 
quent  to  that  conversation?  A.  Yes,  a  claim  for  overtime 
was  put  in  in  November  of  that  year,  1936. 

1419  Q.  And  how  did  that  come  about?  A.  I  received 
my  week’s  vacation  at  that  time.  I  told  Mr.  Walker, 

the  city  editor,  that  I  would  like  to  take  a  week  in  addition 
to  that,  on  my  own,  and  Mr.  Walker  said,  “Why  don’t  you 
apply  your  overtime?”  And  I  said  it  would  be  fine  with 
me  if  it  could  be  done. 

Q.  And  did  you  do  it  that  way?  A.  And  I  was  granted 
an  additional  week. 

Q.  Now,  in  1937,  did  you  make  another  claim  for  over¬ 
time?  A.  Yes,  in  May,  1937. 

Q.  And  how  did  you  accumulate  that  overtime?  A.  I 
was  preparing  a  weekly  page  of  real  estate  news  which 
I  found  required  my  working  during  my  day  off. 

Q.  Now,  when  first  did  you  start  to  work  on  this  real  es¬ 
tate  news  page?  A.  I  have  done  that  before  I  was  trans¬ 
ferred  to  the  Knickerbocker  Press. 

Q.  And  for  what  paper  was  that  page?  A.  Well,  I  was 
the — the  real  estate  page  was  for  the  Knickerbocker  Press, 
the  Sunday  edition. 

Q.  Was  that  a  weekly  feature?  A.  Yes. 

Q.  Now,  tell  us  what  took  place  at  the  time  you  made 
your  claim  for  overtime  in  May,  1937?  A.  I  went  to  Mr. 
Lewis  and  I  said  I  would  like  to  take  a  week  of  my  va- 

1420  cation  this  month  and  I  would  like  to  take  another 
week  in  November.  And,  he  said  that  was  all  right. 

When  I  told  Mr.  Scannell  that  that  arrangement,  that  agree¬ 
ment  had  been  reached  with  Mr.  Lewis,  Mr.  Scanned  said, 
“I  would  prefer  that  you  take” — I  believe  he  said,  “I  would 
prefer  that  you  take  your  two  weeks  together,”  and  he 
asked  me  why  I  did  not  apply  my  overtime  for  this  week, 
and  I  said,  “Well,  that  would  be  fine  if  I  could  do  it.” 

He  said,  “You  can  show  a  week’s  overtime  work,  can  you 
not?” 
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I  said,  “Yes.”  I  believe  that  is  all. 

Q.  After  that,  did  you  have  any  conversation  with  Mr. 
Lewis  as  to  the  taking  of  the  vacation  for  the  overtime? 
A.  Yes,  Mr.  Lewis  called  me  over  to  his  desk,  and  he  said, 
to  the  best  of  my  knowledge  he  said,  “When  I  agreed  to 
transfer  you  to  the  Knickerbocker  Press,  did  you  not  agree 
to  do  the” — I  believe  he  said,  “didn’t  you  contract  to  do 
the  real  estate  work  at  the  same  time  ? 9  9 

I  said,  “Yes,”  and,  he  said,  “I  have  this  bill  for  over¬ 
time  here.” 

I  believe  he  dismissed  me  without  asking  for  any  explana¬ 
tion. 

Mr.  Hanson:  Wait  a  minute. 

Mr.  Levin:  You  say  he  dismissed  you? 

Mr.  Hanson :  Wait  a  minute.  He  did  not  discharge  vou, 
did  he? 

1421  The  Witness :  No. 

Trial  Examiner  Bokat:  You  mean,  the  conversa¬ 
tion  ended,  is  that  it? 

The  Witness :  Yes. 

Q.  (By  Mr.  Levin)  Now,  did  you  receive  that  week’s 
overtime  as  you  had  in  the  previous  year?  A.  I  was  off  a 
week.  I  had  the  understanding  that  it  was  to  be  applied  to 
my  vacation  time. 

Q.  When  you  say  you  had  the  understanding  that  it  was 
to  be  applied  to  your  vacation  time,  what  do  you  mean  by 
that?  A.  I  assumed  that  the  overtime  request  was  denied. 

Q.  And  on  what  did  you  base  that  assumption?  A.  Well, 
I  had  no  definite  word  on  it.  I  just  did  not  press  the  ques¬ 
tion. 

Q.  Well,  you  took — 

Mr.  Hanson :  I  move  that  be  stricken  unless  he  had  some 
word  that  it  was  denied. 

Trial  Examiner  Bokat:  I  will  allow  it  for  what  it  is  worth. 

Objection  overruled. 

Mr.  Hanson :  Exception. 

Q.  (By  Mr.  Levin)  Now,  Mr.  Jackson,  you  made  an  ar¬ 
rangement  to  take  your  one  week’s  vacation,  or  made  a 
request  for  one  week’s  vacation  in  and  about  that 

1422  time,  is  that  right?  A.  Yes. 

Q.  And  you  were  going  to  take  your  second  week 
some  time  in  the  fall,  is  that  right?  A.  Yes. 

Q.  So  that  you  would  have  been  entitled,  according  to 
your  figure,  to  two  weeks’  vacation,  plus  a  week  of  over- 
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time,  is  that  right?  A.  Well,  I  did  not  make  an  issue  of 
the  overtime,  and  I  assumed  that  I  had  another  week  com¬ 
ing  on  vacation. 

Q.  Well,  what  was  the  arrangement  with  the  Press  Com¬ 
pany,  so  far  as  vacations  were  concerned  for  a  person  in 
your  position  at  the  time?  A.  I  was  entitled  to  two  weeks’ 
vacation  that  year. 

Q.  So  that  if  you  made  the  claim  for  the  week’s  overtime, 
that  would  entitle  you  to  three  weeks’  vacation,  is  that 
right?  A.  Yes,  if  the  overtime  was  granted. 

Q.  Now,  at  the  time  of  your  dismissal,  what  arrangement 
■was  made,  insofar  as  your  week’s  overtime  and  the  week’s 
vacation  was  concerned?  A.  None  that  I  know  of. 

Q.  Was  there  any  payment  for  your  week’s  vacation,  or 
your  vreek’s  overtime?  A.  No,  I  received  only  severance 
pay,  according  to  the  terms  of  the  agreement. 

1423  Q.  Now,  in  1936,  how  much  vacation  were  you  en¬ 
titled  to?  A.  One  week. 

Q.  And  you  got  that  one  week’s  vacation  in  1936?  A. 
Yes. 

Q.  And  you  also  got  a  week  for  overtime?  A.  Yes. 

Q.  Now,  after  this  conversation  you  had  with  Mr.  Lewis, 
in  which  he  asked  you  about  this  hill  for  overtime  in  1937, 
did  you  have  a  subsequent  conversation  with  Mr.  Scannell 
about  that?  A.  I  do  not  recall  that. 

Q.  Now,  at  that  time,  were  you  the  unit  comptroller  and 
on  the  grievance  committee?  A.  Yes. 

Q.  Now,  after  the  merger  of  the  papers  in  June,  1937, 
were  you  informed  who  took  your  place?  A.  No,  I  was  not. 

Q.  Did  you  have  any  conversation  with  Mr.  Lewis,  either 
before,  shortly  before,  or  after  the  merger  as  to  the  reason 
you  were  let  go  in  the  merger?  A.  No. 

Q.  Now,  when,  after  you  were  discharged,  did  you  first 
receive  any  income  for  any  work  which  you  did?  A.  About 
July  30,  I  believe. 

Q.  And  for  whom  did  you  work  at  that  time?  A. 

1424  The  Associated  Press. 

Q.  In  Buffalo?  A.  In  Buffalo. 

Q.  And  you  are  still  holding  that  position?  A.  Yes. 

Q.  And  what  has  been  your  average  salary  in  the  employ 
of  the  Associated  Press?  A.  $37.50. 

Mr.  Nixon:  Per  week? 

The  Witness :  Yes. 
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Q.  (By  Mr.  Levin)  Now,  if  yon  were  ordered  reinstated 
to  your  former  position  with  the  Press  Company,  do  you 
wish  to  be  reinstated?  A.  I  do  not  believe  so. 

Mr.  Levin :  I  have  no  further  questions. 

Cross  Examination 

Q.  (By  Mr.  Hanson)  Mr.  Jackson,  you  were  a  friend  of 
Mr.  Doran,  who  came  here  about  the  same  time  you  did, 
were  you  not?  A.  Yes,  sir. 

Q.  You  lived  with  him  for  quite  a  while  after  you  came 
here,  did  you  not?  A.  Yes,  three  or  four  months. 

Q.  Three  or  four  months?  A.  Yes. 

1425  Q.  You  are  still  a  friend  of  Mr.  Doran,  are  you 
not?  A.  Yes. 

Q.  A  very  good  friend?  A.  Yes. 

Q.  And  the  fact  that  he  was  working  on  the  Knicker¬ 
bocker  Press  was  one  of  the  reasons  that  motivated  you  to 
be  transferred  there?  A.  Yes. 

Q.  At  the  time  you  asked  for  your  transfer,  you  were 
doing  the  real  estate  page  for  the  Knickerbocker  Press, 
were  you  not?  A.  Yes. 

Q.  Did  Mr.  Lewis  ask  you  if  you  could  continue  that  page 
in  your  time  over  there,  or  just  if  you  could  continue  the 
page?  A.  I  do  not  recall  that. 

Q.  But,  he  did  ask  you  to  continue  the  page,  did  he  not  ? 
A.  As  I  remember,  I  offered  to  continue  the  page. 

Q.  You  offered  to  continue  the  page?  A.  Yes. 

Q.  When  you  offered  to  continue  the  page,  did  you,  in 
any  way,  intimate  to  Mr.  Lewis  that  you  would  continue  it 
on  the  basis  of  overtime?  A.  No,  I  do  not  think  that  ques¬ 
tion  came  up. 

Q.  Well,  wouldn’t  you  think  that  Mr.  Lewis  pos- 

1426  sibly  understood  that  you  were  going  to  continue 
during  your  time  on  the  Knickerbocker  Press,  in¬ 
stead  of  on  an  overtime  basis? 

Mr.  Levin:  Objection. 

Trial  Examiner  Bokat:  I  will  allow  it  for  what  it  is 
worth. 

Objection  overruled. 

The  Witness :  I  would  not  know  that. 

Q.  (By  Mr.  Hanson)  Let  us  assume  that  you  were  the 
editorial  director,  and  the  man  asked  to  transfer,  and  he 
offered  to  continue  a  certain  kind  of  work  which  he  was 
doing,  without  saying  “I  will  do  that  on  an  overtime  basis,” 
what  would  your  opinion  of  the  situation  be? 
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Mr.  Levin :  Objected  to  on  the  ground  that  it  is  a  hypo¬ 
thetical  case  and  is  not  the  same  as  the  circumstances  in 
this  case. 

Trial  Examiner  Bokat:  I  think  it  is  going  a  little  too 
far. 

Mr.  Hanson:  Wait  a  minute.  I  want  that  question  an¬ 
swered.  This  man  goes  and  asks,  as  a  favor,  that  he  be 
transferred. 

Trial  Examiner  Bokat:  I  understand.  I  remember  the 
testimony  clearly  and  I  think  I  can  draw  a  proper  infer¬ 
ence  from  the  testimony. 

Mr.  Hanson:  I  want  an  exception  to  that  ruling. 

Trial  Examiner  Bokat:  Yes. 

1427  Q.  (By  Mr.  Hanson)  When  did  the  question  of 
overtime  first  come  up  on  the  Sunday  real  estate 

page,  after  you  were  transferred  to  the  Knickerbocker 
Press?  A.  At  the  time  I  requested  my  vacation  in  No¬ 
vember  of  1936. 

Q.  In  November  of  1936?  A.  Yes. 

Q.  And  who  suggested  that  you  take  overtime  for  it 
then?  A.  Mr.  Walker. 

Q.  He  suggested  that  you  claim  overtime  for  it  then? 
A.  Yes. 

Q.  You  did  not  ask  overtime  of  Walker  on  account  of  the 
page?  A.  No. 

Q.  And  you  did  not  tell  Mr.  Lewis  anything  about  that 
then  other  than  that  you  had,  or  anything  at  all,  did  you? 
A.  No,  I  did  not. 

Q.  But  the  city  editor  just  credited  you  with  overtime  and 
you  took  it?  A.  I  would  not  know. 

Q.  How  would  they  handle  overtime,  Mr.  Jackson,  while 
you  were  there?  Did  they  keep  books  on  it?  A.  It  was  my 
impression  that  the  city  editor  informed  Mr.  Lewis  as  to 
who  had  overtime. 

Mr.  Nixon :  As  far  as  I  am  concerned,  I  move  that 

1428  that  be  stricken  out  as  not  responsive.  I  am  not 
bound  by  that  statement.  It  is  objected  to  as  hear¬ 
say  and  I  move  to  strike  it  out. 

Mr.  Levin:  I  submit  that  the  answer  is  responsive. 
Mr.  Hanson :  I  will  rephrase  the  question. 

Trial  Examiner  Bokat :  I  would  like  to  have  the  facts. 
Mr.  Nixon:  How  about  that  motion?  Is  it  stricken  out 
or  not? 

Trial  Examiner  Bokat:  I  will  order  it  stricken  out  as 
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long  as  Mr.  Hanson  is  going  to  reframe  the  question  and 
get  the  information. 

Q.  (By  Mr.  Hanson)  How  did  you  report  your  over¬ 
time,  Mr.  Jackson?  A.  My  overtime  was  reported  to  the 
city  editor. 

Q.  How  often  did  you  report  it?  From  day  to  day,  or 
from  week  to  week,  or  just  when  it  accumulated  to  a  point 
where  you  thought  it  was  worthy  to  call  it  to  his  attention? 
A.  I  think  that  it  accumulated. 

Q.  After  some  overtime  had  accumulated?  A.  Yes. 

Q.  But  you  did  not  report  from  day  to  day,  or  week  to 
week?  A.  No. 

Q.  Did  you  keep  any  record  of  your  overtime  as  a  basis 
of  your  report,  or  just  estimate  it?  A.  It  was  an  estima¬ 
tion. 

1429  Q.  While  you  were  on  the  grievance  committee, 
did  you  ever  have  any  difficulties  with  Mr.  Lewis  or 

Mr.  McDonald?  A.  No. 

Q.  You  did  not,  as  a  member  of  the  grievance  committee, 
ever  have  to  submit  any  matters  to  Mr.  Lewis,  did  you? 
A.  No. 

Q.  Mr.  McDonald,  did  he  give  you  courteous  attention? 
A.  Yes,  indeed. 

Q.  And  consideration?  A.  Yes. 

Q.  Did  he  or  any  other  officer  of  the  company  ever  ob¬ 
ject  to  your  serving  on  that  committee?  A.  No. 

Q.  Did  anyone  ever  raise  any  question  with  you  about 
your  membership  in  the  Guild  in  a  critical  way?  A.  No. 

Q.  Mr.  Walker,  did  he  ever  object  to  your  being  a  mem¬ 
ber  of  the  Guild?  A.  No. 

Q.  Did  the  matter  of  your  membership,  so  far  as  you 
know,  make  any  difference  in  your  assignments?  A.  I  do 
not  believe  so. 

Q.  Now,  I  believe  you  testified  that  you  served  on  the 
grievance  committee  with  Janet  Scott  and  Cliff  Bradt?  A. 
Yes. 

1430  Q.  At  the  time  of  the  merger,  were  they  discharged 
or  were  they  retained,  as  far  as  you  know,  if  you 

know?  A.  I  believe  they  were  retained. 

Q.  You  know  they  were  retained,  in  fact,  don’t  you,  Mr. 
Jackson?  A.  Yes. 

Q.  Now,  did  you  ever — did  Mr.  Lewis  ever  tell  you  that 
you  could  not  work  Guild  hours?  A.  No. 
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Q.  Did  any  other  executive  of  the  paper  say  that  you 
could  not  work  Guild  hours?  A.  No. 

Q.  Did  you  ever  hear  of  Mr.  Lewis  saying  that  “This 
God-damn  labor  union  is  wrecking  this  newspaper”?  A. 
No. 

Q.  Did  you  ever  hear  Mr.  Lewis,  or  any  other  executive 
of  the  paper,  refer  to  members  of  the  Guild  as  “Guild 
rats”?  A.  No. 

Q.  Did  you  ever  hear  Mr.  Lewis  say  that  Rochester  cut 
off  his  money  because  of  the  activities  of  that  “God-damn 
labor  union”?  A.  No. 

Q.  Did  you  ever  hear  Mr.  Lewis  say,  “If  you  have  any 
influence  in  that  labor  union,  for  God's  sake  why  don’t  you 
use  it”?  A.  No. 

1431  Q.  You  were  brought  here  as  a  result  of  your  pre¬ 
vious  association  with  Mr.  Lewis,  were  you  not?  A. 

1  would  assume  so. 

Q.  You  had  worked  under  him?  A.  Yes,  sir. 

Q.  Filed  an  application  with  him?  A.  Yes. 

Q.  Got  a  job?  A.  Yes. 

Q.  Yes.  And  you  came  approximately  at  the  same  time, 
or  exactly  the  same  time  with  Mr.  Doran,  did  you  not?  A. 
Yes. 

Q.  Did  Mr.  Doran  join  the  Guild  at  the  same  time  you 
did,  or  approximately  the  same  time !  A.  Yes. 

Q.  Did  Mr.  Doran  remain  in  the  Guild,  as  far  as  you 
know?  A.  1  do  not  believe  so. 

Q.  Don’t  you  know,  as  a  fact,  that  Mr.  Doran  resigned 
in  May  or  June,  1D36,  because  of  a  scurrilous  article  which 
had  appeared  in  the  Guild  Reporter? 

Mr.  Levin:  Objection,  Mr.  Examiner. 

Trial  Examiner  Bokat:  If  he  knows,  1  will  let  him 
answer. 

Mr.  Levin :  I  object  to  the  characterization  as 

1432  “scurrilous”. 

Trial  Examiner  Bokat:  Yes. 

The  Witness:  I  do  not  know. 

Trial  Examiner  Bokat :  Yes,  just  a  moment.  I  will  sus¬ 
tain  the  objection  as  to  the  characterization. 

Mr.  Hanson:  If  Mr.  Levin  says  it  is  not  scurrilous,  I 
am  glad  to  have  his  objection. 
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Trial  Examiner  Bokat:  I  will  let  the  question  stand 
outside,  that  is,  with  the  exception  of  the  word  “scurri¬ 
lous”. 

The  Witness:  No,  I  do  not  know  that  Mr.  Doran  re¬ 
signed. 

Q.  (By  Mr.  Hanson)  He  did  not  discuss  the  reasons 
for  his  resignation  with  you?  A.  We  discussed  the  articles, 
but  we  did  not  discuss  any  resignation. 

Q.  I  see.  Did  you  know  who  wrote  the  article?  A.  No. 

Q.  Did  you  approve  of  the  article?  A.  No. 

Q.  Now,  while  you  were  working  with  Mr.  Scanned,  did 
he  ever  talk  to  you  about  Mr.  Lewis?  A.  No. 

Q.  Did  he  ever  criticise  Mr.  Lewis,  or  Mr.  Lewis’  orders 
in  your  presence?  A.  I  do  not  believe  so. 

1433  Mr.  Hanson :  That  is  all. 

Thank  you. 

Redirect  Examination 

Q.  (By  Mr.  Levin)  Mr.  Jackson,  you  were  asked  by  Mr. 
Hanson  whether  or  not  you  did  not  have  to  submit — strike 
that  out  entirely. 

Mr.  Hanson  asked  you  whether  you  did  not  have  to  sub¬ 
mit  any  grievances  to  Mr.  Lewis.  Did  you  remember  that 
question  being  answered?  A.  Yes,  I  remember  the  ques¬ 
tion. 

Q.  As  a  matter  of  fact,  an  arrangement  was  made,  was 
it  not,  that  the  grievance  committee  was  to  see  Mr.  Mc¬ 
Donald  on  all  grievances  after  the  so-called  agreement  was 
signed?  A.  I  do  not  know  of  any  arrangement.  It  was  my 
impression  that  questions,  that  the  grievance  committee  had 
to  take  up  questions  and  they  were  to  be  taken  up  with  Mr. 
McDonald. 

Q.  You  did  see  Mr.  McDonald  as  a  member  of  the  griev¬ 
ance  committee?  A.  Yes. 

Q.  Do  you  remember  seeing  him  about  Mr.  Wanhope’s 
transfer  to  the  Knickerbocker  Press?  A.  Yes,  I  remem¬ 
ber  it. 

Mr.  Hanson :  I  -would  like  to  have  that  last  question  and 
answer  read  to  me. 

(The  last  question  and  answer  were  read  by  the  re¬ 
porter.) 
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1434  Q.  (By  Mr.  Levin)  Do  you  remember  when  you 
were  present  at  tbe  time  the  overtime  was  discussed 

in  the  Troy  office  of  Mr.  McDonald?  A.  Yes,  I  was  there 
at  one  time  'when  the  question  was  raised. 

Mr.  Levin :  I  have  no  further  questions. 

Recross  Examination 

Q.  (By  Mr.  Hanson)  You  were  on  the  Knickerbocker 
Press,  when  Mr.  Wanhope  came  over?  A.  Yes. 

Q.  Did  you  ever  hear  him  say  he  wanted  to  be  discharged 
by  reason  of  that  transfer?  A.  I  could  not  quote  him,  I 
believe  he  did  say  that  he  wanted  to  be  discharged. 

Q.  In  your  presence?  A.  Yes. 

Mr.  Hanson :  That  is  all. 

Mr.  Levin:  No  further  questions. 

Trial  Examiner  Bokat:  That  is  all. 

(Witness  excused.) 

Trial  Examiner  Bokat:  We  will  recess  at  this  time  for 
five  minutes. 

(There  was  a  short  recess.) 

Mr.  Nixon:  Mr.  Examiner,  at  the  last  hearing  I  was 
given  permission  to  file,  on  behalf  of  the  Gannett 

1435  Company,  an  answer  to  the  amended  complaint. 

I  have  served  on  Mr.  Levin,  just  now,  a  copy  of 
that  written  answer  to  the  amended  complaint. 

I  would  like  to  file  a  copy  with  you. 

I  will  state  for  the  record  that  no  new  affirmative  defenses 
are  set  up  in  this  answer.  It  varies  very  little  from  the 
original  answer  and  consists  mostly  of  denial  of  new  mat¬ 
ter  alleged  by  Mr.  Levin. 

I  may  be,  technically,  a  little  late.  I  forgot  how  long 
your  Honor  told  me  I  might  have  in  which  to  file  it.  I  take 
it,  however,  that  there  is  no  objection  on  the  ground  that 
it  is  not  filed  in  accordance  with  the  directions. 

I  should  state  that  a  complaint  incorporating  the  amend¬ 
ment,  which  was  stated  in  the  record,  was  served  upon  all 
parties,  including  Mr.  Nixon  and  Mr.  Hanson,  and  this  is 
the  answer  to  that  complaint  ■which  was  served. 

I  do  not  have  a  copy  with  me  here,  but  I  will  have  one 
tomorrow  and  I  will  offer  it. 
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Mr.  Nixon:  That  is  correct. 

Trial  Examiner  Bokat:  Mr.  Hanson,  on  behalf  of  his 
client,  filed  an  answer  to  the  amended  complaint. 

Mr.  Hanson:  I  filed  answers  to  the  amended  complaint 
as  incorporated  in  the  record,  and  unless  you  want  a  formal 
answer  filed,  paragraph  by  paragraph,  I  will  stand  on  wThat 
I  have  already  filed. 

1436  Mr.  Levin:  I  think  what  has  already  been  filed 
will  be  sufficient. 

Trial  Examiner  Bokat :  I  think  it  is  sufficient. 

Mr.  Hanson :  Mr.  Examiner,  at  the  last  hearing  I  made 
a  motion  to  strike  the  testimony  of  Mrs.  Raymond,  and  you 
reserved  ruling.  Are  you  ready  to  rule  on  that? 

Trial  Examiner  Bokat:  No,  I  am  not.  I  wTill  reserve 
ruling  until  the  termination  of  the  hearing.  I  think  I  so 
stated  in  the  record  at  that  time. 

Mr.  Hanson:  Mr.  Examiner,  I  read  the  regulations  of 
the  Board  in  respect  to  the  issuance  of  subpoenas,  and  I 
wish  to  make  a  statement  for  the  record  at  this  time,  that, 
according  to  my  interpretation  of  those  regulations,  sub¬ 
poenas  could  be  issued  by  the  Trial  Examiner  during  trial 
to  persons  whose  testimony  is  desired  on  matters  which  have 
already  been  testified  to,  or  which  are  raised  by  the  issues 
of  the  complaint  and  the  answer. 

A  number  of  the  witnesses  whom  I  desire  to  call  are  now 
employed  by  the  Press  Company,  and  I  am  going  to  file 
with  the  Examiner  a  list  of  those  witnesses,  because  I  desire 
to  have  them  formally  subpoenaed. 

I  have  here  as  my  first  witness,  one  who  is  not  employed 
by  the  Press  Company,  but  is  employed  by  another  news¬ 
paper.  I  have  assured  him  that  he  would  appear  under 
subpoena  when  he  appeared. 

1437  In  order  to  expedite  the  proceeding,  I  should  like 
to  have  him  called  now  and  when  the  forms  of  sub¬ 
poenas  arrive,  have  one  served  on  him,  if  that  is  agreeable. 

Trial  Examiner  Bokat :  That  is  agreeable,  Mr.  Hanson. 

May  I  say  this  on  the  record,  concerning  your  request 
for  subpoenas,  the  Board  issues  subpoenas;  I  do  not  issue 
any  subpoenas  under  the  Rules  and  Regulations  but  appli¬ 
cations  for  subpoenas  may  be  filed  with  me. 

Mr.  Hanson :  That  is  where  I  was  misled  by  that  regula¬ 
tion,  because  of  the  provision  in  there  that  the  applica- 
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tion  might  be  filed  with  the  Trial  Examiner  during  the 
trial. 

Trial  Examiner  Bokat :  I  understand  that. 

Mr.  Hanson :  I  have  been  away  from  my  office.  I  desire 
to  call  Mr.  Lewis  B.  Sebring  at  this  time. 

Lewis  B.  Sebring,  Jr.,  a  witness  called  by  and  on  behalf 
of  the  Respondents,  being  first  duly  sworn,  was  examined 
and  testified  as  follows : 

Trial  Examiner  Bokat:  Give  your  full  name  and  ad¬ 
dress,  Mr.  Sebring,  to  the  reporter. 

The  Witness.  Lewis  B.  Sebring,  Jr.,  104  Martense 
Street,  Brooklyn,  New  York. 

Direct  Examination 

Q.  (By  Mr.  Hanson)  Mr.  Sebring,  you  were  informed 
by  me  that  I  was  going  to  ask  for  a  subpoena  to 

1438  bring  you  to  this  proceeding  to  testify,  were  you  not  ? 
A.  I  was. 

Q.  Will  you  state  what  your  present  position  is?  A. 
Night  city  editor  of  the  New  York  Herald-Tribune. 

Q.  The  New  York  Herald-Tribune  is  a  daily  and  Sunday 
newspaper,  published  in  the  City  of  New  York,  State  of  New 
York,  is  it?  A.  It  is. 

Q.  Now,  how  long  have  you  been  night  city  editor  of  the 
New  York  Herald-Tribune?  A.  Since  June  13,  1935. 

Q.  Now,  will  you  state,  for  the  record,  what  your  news¬ 
paper  experience  was  prior  to  June  13, 1935?  A.  After  be¬ 
ing  graduated  from  Union  College,  Schenectady,  in  1923 — 
may  I  change  that  and  say  I  joined  the  staff  of  the  Schenec¬ 
tady  Gazette  in  March,  1920,  while  I  was  attending  Union? 

After  being  graduated  from  Union  College,  I  joined,  in 
July  of  1923,  the  staff  of  the  Associated  Press,  the  Albany 
Bureau,  as  a  filing  editor. 

I  then  became  successively  night  filing  editor,  legisla¬ 
tive  reporter,  the  first  head  of  the  Syracuse  Bureau,  cor¬ 
respondent  in  charge  of  the  Buffalo  Bureau,  and  a  general 
political  writer. 

Q.  All  for  the  Associated  Press?  A.  All  for  the 

1439  Associated  Press. 

I  left  the  Associated  Press,  voluntarily,  in  May, 
1928,  to  become  office  manager  of  the  Association  of  Life 
Insurance  Presidents,  in  New  York  City. 
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I  remained  with  the  Association  of  Life  Insurance  Presi¬ 
dents  until  September,  1920,  when  I  desired  to  return  to 
newspaper  work,  and  on  November  1,  1929,  I  joined  the 
staff  of  the  New  York  Herald-Tribune  as  a  reporter. 

Q.  What  work  did  you  cover  as  a  reporter  for  the  New 
York  Herald-Tribune?  A.  As  a  reporter  for  the  New  York 
Herald-Tribune  I  was  assigned  to  City  Hall,  New  York 
City  Transit,  and  utilities,  public  utilities. 

Q.  Did  you  do  any  other  writing?  A.  I  did  also  general 
political  writing. 

Q.  Proceed.  A.  Oh, — or,  in  December,  1930,  I  was  pro¬ 
moted  to  Assistant  Night  City  Editor,  and  remained  in  that 
position  until  the  aforementioned  date  of  June  13,  1935, 
when  I  became  night  city  editor,  which  position  I  still  hold. 

Q.  What  are  your  duties  as  night  city  editor  of  the  New 
York  Herald-Tribune?  A.  Any  duties — as  night  editor  of 
the  New  York  Herald-Tribune,  my  duties  are  to  have  gen¬ 
eral  staff — general  charge  of  the  city  staff  at  night, 
1440  roughly  from  the  hours  of  5 :00  p.  m.,  until  2 :00  a.  m., 
with  full  power  of  assignment,  handling  and  editing 
of  copy  and  other  supervisory  duties,  such,  of  course,  be¬ 
ing  subject  to  the  supervision  of  my  superiors,  the  night 
editor  and  the  managing  editor. 

Q.  Now,  I  asked  you  to  discuss  certain  phases  of  news¬ 
paper  work  as  a  result  of  your  experience,  those  phases 
being  the  assignments  of  reporters,  the  basis  on  which  edi¬ 
tors,  the  factors  which  are  used  by  editors  in  basing  their 
judgment  as  to  the  importance  of  news  stories,  your  view 
as  to  the  importance  of  court  news,  church  news,  obituary 
news,  and  your  views  as  to  the  importance  of  radio  news. 

Have  you,  at  my  request,  prepared  a  statement  on  those 
topics  ?  A.  I  have  prepared  that  statement. 

Q.  You  have  that  statement  with  you?  A.  I  have. 

Q.  I  would  like  to  have  you  make  such  statement  for  the 
record. 

Mr.  Levin :  Objection,  Mr.  Examiner,  on  the  ground  that 
the  witness  has  not  been  qualified  sufficiently  as  an  expert 
to  testify  as  to  the  issues  which  are  those  raised  in  this 
case. 

The  witness  may  testify  as  to  what  his  opinion  might  be 
insofar  as  the  management  of  the  New  York  Herald- 
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Tribune  is  concerned,  and  what  his  judgment  is  in- 

1441  sofar  as  the  assignments  of  people  on  his  paper  are 
concerned,  if  he  will,  of  course,  subject  himself  to  the 

cross  examination  of  what  the  facts  are  and  the  situations 
are  on  the  New  York  Herald-Tribune,  the  only  paper  with 
which  he  has  had  a  supervisory  position. 

I  do  not  think  he  is  qualified  on  the  basis  of  the  questions 
to  give  a  general  statement  which  would  be  applicable  to 
the  conditions  arising  out  of  the  issues  in  this  case. 

Trial  Examiner  Bokat :  I  understand  that  the  witness  is 
merely  going  to  describe  conditions  as  he  knows  of  his  ex¬ 
perience  with  the  New  York  Herald-Tribune. 

Mr.  Hanson:  And  the  Associated  Press,  where  he  was 
a  correspondent  in  charge  of  the  Buffalo  office,  and  cor¬ 
respondent  in  charge  of  the  Syracuse  office. 

Trial  Examiner  Bokat:  That  is  correct,  covering  all 
his  newspaper  experience. 

Mr.  Hanson:  It  will  expedite  the  proceeding  to  have 
the  matter  submitted  in  this  way  rather  than  to  do  it  in 
the  form  of  questions  and  answers. 

I  will  give  Mr.  Levin  a  copy  of  the  statement. 

Mr.  Levin:  I  am  not  objecting  to  the  form  of  the  state¬ 
ment  in  which  it  is  given,  I  am  objecting  to  the  testimony 
and  the  fact  that  it  is  offered  as  expert  testimony. 

Trial  Examiner  Bokat :  Of  course,  the  question  of 

1442  motive  is  very  vital  in  this  particular  case. 

While  I  feel  that  this  witness  is  not  familiar,  neces¬ 
sarily,  with  the  conditions  in  existence  with  the  Press  Com¬ 
pany  and  the  Knickerbocker  News  at  the  time  of  the  merger, 
however,  I  believe  this  testimony  might  have  some  bearing 
on  the  question  of  motive  and  the  assignment  of  various 
reporters. 

I  will  allow  it  for  what  it  is  worth  and  overrule  the  ob¬ 
jection. 

Mr.  Levin :  Exception. 

Q.  (By  Mr.  Hanson)  Proceed,  Mr.  Sebring. 

(There  was  discussion  off  the  record.) 

Q.  (By  Mr.  Hanson)  Mr.  Sebring,  how  did  you  come  to 
prepare  this  statement  ?  A.  I  received  word  that  you  would 
be  interested  in  seeing  me  at  the  Herald-Tribune  office. 
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Q.  You  mean  by  “you”,  Mr.  Hanson?  A.  Mr.  Hanson. 
After  making  an  appointment  with  Mr.  Hanson,  I  met 
him  last  Monday  at  the  Herald-Tribune  office  and  he  out¬ 
lined  briefly  the  general  facts  of  the  pending  case,  asking 
whether  I  would  be  willing,  on  the  basis  of  an  experience 
of  eighteen  years  in  newspaper  work,  and  on  the  basis  of 
my  present  position  as  night  city  editor  of  the  New  York 
Herald-Tribune,  and  prior  to  that  as  assistant  night 

1443  city  editor  for  almost — approximately  four  and  a 
half  years,  to  appear  here  as  an  expert  witness  to 

discuss  certain  high  light  points  which  he  mentioned  to  me. 

Those  points  are  the  ones  covered  in  some  detail  in  the 
statement  now  presented. 

Q.  Those  points,  Mr.  Sebring,  include  the  assignment  of 
reporters  to  work?  A.  They  do. 

Q.  The  judgment  of  the  importance  of  news  stories?  A. 
They  do. 

Q.  The  value  of  court  news?  A.  They  do. 

Q.  The  value  of  church  news?  A.  They  do. 

Q.  The  value  of  obituary  news  ?  A.  They  do. 

Q.  And  the  value  of  news  broadcasts?  A.  They  do. 

Q.  Did  I  tell  you  at  any  time  what  to  put  in  your  state¬ 
ment  or  how  to  formulate  your  statement?  A.  Absolutely 
not. 

Q.  Is  that  statement  entirely  your  own  work?  A.  The 
statement  is  entirely  my  own  work  and  done  outside  the 
office. 

Q.  And  that  statement  is  not  in  any  sense  of  the 

1444  word  a  statement  made  in  behalf  of  the  New^  York 
Herald-Tribune?  A.  It  is  not. 

Q.  It  is  your  statement,  from  your  experience,  and  your 
statement  only,  is  that  correct?  A.  That  is  correct. 

Mr.  Hanson:  I  think  that  is  sufficient,  is  it  not,  Mr. 
Trial  Examiner? 

Trial  Examiner  Bokat :  I  believe  it  is,  if  Mr.  Levin  does. 
Q.  (By  Mr.  Levin)  Have  you  received  any  compensation 
as  an  expert  witness?  A.  No  mention  has  been  made  of 
compensation,  whatever. 

Q.  However,  you  have  done  this  entirely  on  your  own 
time,  have  you  ?  A.  I  have  done  it  entirely  on  my  own  time, 
yes,  sir. 
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Q.  Have  you  ever  testified,  prior  to  this  time,  as  an  ex¬ 
pert  witness  on  the  issues  raised  in  your  present  statement? 
A.  I  have  not. 

Q.  Have  you  written  any  books  or  any  articles  on  the 
various  issues  raised  by  this  statement  ?  A.  1  have  written 
no  books,  and  I  have  written  no  articles,  except  for  presenta¬ 
tion  in  verbal  form  before  organizations.  In  other  words, 
public  speeches. 

1445  Q.  What  type  of  organizations?  A.  Would  you 
repeat  the  question,  please? 

Q.  What  type  of  organizations  have  you  prepared  those 
for?  A.  Mostly  men’s  clubs  and  organizations  of  similar 
types,  of  which  I  am  either  a  member  or  have  some  friends 
who  are  members  who  asked  me  to  appear  there,  all  with¬ 
out  compensation. 

Q.  Are  you  a  member,  as  a  supervisory  official  of  the 
American  Newspaper  Publishers  Association?  A.  Of  the 
American  Newspaper  Publishers  Association,  I  am  not. 

Mr.  Levin:  I  think  that  is  sufficient,  other  than  the  fact 
that  I  am  willing  to  stipulate  that  if  Mr.  Sebring  testified, 
his  testimony  would  be  the  “outline  of  testimony”  which 
is  prepared  in  the  manner  which  he  has  described. 

Trial  Examiner  Bokat:  In  the  form  of  a  typewritten 
statement,  which  has  been  presented  and  of  which  you  have 
a  copy? 

Mr.  Levin:  In  the  form  of  a  typewritten  statement,  of 
which  I  have  a  copy. 

And,  I  assume  that  the  typewritten  statement  will  be  in¬ 
troduced  as  an  exhibit? 

Trial  Examiner  Bokat :  I  believe  that  it  should  be  typed 
into  the  record  by  the  reporter  as  the  testimony  of  Mr. 
Sebring  covering  those  various  phases  of  newspaper  work. 

Mr.  Hanson:  That  is  right. 

1446  Mr.  Levin:  That  is  satisfactory  to  me. 

Trial  Examiner  Bokat:  I  will  give  you  some  time 
to  digest  it  and  you  may  have  the  opportunity  to  cross 
examine  Mr.  Sebring  just  as  though  he  had  testified  orally 
to  that  information.  I  think  we  will  save  a  lot  of  time  that 
way. 

(Mr.  Sebring ’s  prepared  statement  is  as  follows:) 
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Assignments. 

On  the  assignments  made  by  the  city  editor  of  a  news¬ 
paper,  or  his  representative,  depend  largely  the  character 
of  the  news  to  be  presented  in  the  paper,  and  this  phase 
of  newspaper  work  therefore  becomes  one  of  the  most  im¬ 
portant  in  the  editorial  department  of  the  paper. 

Coincidental  with  good  judgment  in  selecting  the  assign¬ 
ments  is  the  matter  of  selection  of  the  individual  reporters 
to  cover  those  assignments,  and  the  final  judgment  in  this 
respect  must  rest  entirely  with  the  editor  in  charge  of  such 
work,  or  the  whole  theory  of  proper  presentation  of  the 
news  is  destroyed. 

Assignments  must  be  made,  in  the  judgment  of  the  editor 
in  charge,  on  the  basis  of  what  he  regards  as  the  individual 
ability  of  each  reporter  to  do  the  best  work  assigned. 

It  is  only  natural  that  many  reporters  feel  that  they  can 
do  a  better  job  than  someone  else  on  a  given  task,  but  the 
editor,  with  the  knowledge  of  the  individual  abilities  of  his 
staff  that  he  should  have,  is  best  qualified  to  judge 
1447  the  selection. 

Assignments  are  made  solely  on  a  basis  of  ability 
and  merit,  and  never  to  my  knowledge  has  any  one  been 
prejudiced  by  the  contacts  or  associations  a  reporter  may 
have  outside  of  his  work,  either  on  a  basis  of  race,  creed, 
color,  social  standing  or  any  other  consideration. 

It  is  essential  that  such  a  standard  be  maintained  in 
order  that  the  newspaper  may  maintain  its  impartial  pre¬ 
sentation  of  the  news. 

On  the  New  York  Herald-Tribune  and  other  large  morn¬ 
ing  newspapers,  the  bulk  of  the  assignments  are  made  dur¬ 
ing  the  day  time  by  the  city  editor,  whose  hours  roughly 
are  from  9  a.  m.  until  5  p.  m.,  although  he  maintains  his 
supervision  of  the  reportorial  staff  at  all  times. 

The  night  city  editor  takes  over  the  city  desk  at  5  p.  m., 
and  continues  work  until  between  midnight  and  2  a.  m. 

During  those  hours  he  is  in  complete  charge  of  the  repor¬ 
torial  staff,  and  makes  such  assignments  to  stories  develop¬ 
ing  during  the  evening  as  he  sees  fit,  and  also  makes  as¬ 
signments  to  what  are  called  “overnight  stories” — ones  to 
happen  early  during  the  next  day,  the  circumstances  of 
which  were  not  known  by  the  city  editor  before  he  turned 
over  the  desk. 
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Besides  the  reporters  who  work  directly  out  of  the  office, 
the  night  city  editor  has  immediate  supervision  over 

1448  district  men,  who  are  reporters  stationed  at  strategic 
points  throughout  the  city,  roughly  from  6:30  p.  m. 

until  3:30  a.  m.,  and  over  all  out-of-town  correspondents 
during  the  hours  he  is  on  duty. 

Assisting  the  city  editor  are  a  certain  number  of  as¬ 
sistants  who  are  authorized  to  make  assignments,  subject 
to  his  supervision,  and  assisting  the  night  city  editor  is  one 
assistant  night  city  editor,  who  may  make  assignments  on 
the  same  basis. 

During  the  days  off,  the  night  city  editor  and  the  city 
editor,  the  assistant  who  substitutes  for  each  assumes  the 
full  power  of  assigning. 

In  addition  to  selecting  the  reporters  best  qualilied,  in 
the  judgment  of  the  editor  in  charge,  to  do  given  stories,  it 
also  becomes  necessary  from  time  to  time  to  change  assign¬ 
ments,  especially  in  tin*  case  of  men  assigned  to  “beats", 
or  standing  assignments,  so  that  the  reporters  assigned  to 
such  ‘‘beats”  shall  not  become  stale  or  tired  of  their  work. 

Thus,  on  the  New  York  Herald  Tribune,  men  have  been 
shifted  from  covering  the  Federal  Courts  to  police  head¬ 
quarters,  and  from  various  other  “beats"  back  to  general 
reporting,  and  vice  versa. 

The  value  of  a  newspaper  lies  in  the  freshness  of  its 
presentation  of  the  news,  and  this  cannot  be  accom- 

1449  plished  if  one  reporter  is  kept  too  long  on  a  given 
assignment. 

There  are  some  exceptions  to  this  rule,  in  the  instance  of 
experienced  political  or  court  reporters,  although  in  the 
latter  case  extreme  cart1  must  he  taken  to  watch  for  signs 
of  weariness,  as  the  reporting  of  court  news  demands  an 
alertness  and  good  judgment  of  news  values  that  allows 
no  lack  of  vigilance. 

The  value  of  a  good  political  reporter  lies  largely  in  the 
contacts  that  he  has  built  up  over  a  period  of  years,  but 
even  in  this  field  fresh  blood  is  advisable  as  often  as  pos¬ 
sible,  and  here  again  the  judgment  of  the  editor  in  charge 
must  be  accepted  as  final. 

In  the  matter  of  assignments,  a  newspaper  is  the  same 
as  any  other  organization,  which  to  succeed  must  have  re- 
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sponsible  heads  of  departments  upon  whose  judgment  final 
decisions  must  be  made,  subject  always,  of  course,  to  the 
higher  judgment  of  the  executives  above  them. 

No  organization  can  last  which  allows  its  subordinate 
employees  to  make  such  decisions;  when  in  the  judgment  of 
the  management  they  are  qualified  to  make  such  decisions, 
they  will  be  promoted. 

This  view  i  held  implicitly  as  a  reporter,  and  1  was 
careful  never  to  question  the  judgment  of  the  editor  in  any 
assignment  given.  This  is  not  to  say,  of  course,  that  a  re¬ 
porter  may  not  point  out  some  mistake  in  making  a 

1450  wrong  assignment,  the  error  of  which  the  editor  may 
not  have  known,  but  so  long  as  the  assignment  did 

not  involve  anything  indecent  or  improper,  it  becomes  the 
duty  of  the  reporter  to  accept  it  without  question,  as  it  is 
the  duty  of  any  employee  in  any  reputable  organization  to 
do  so. 

Importance  of  news  stories. 

One  phase  of  newspaper  work  that  newspaper  reporters, 
young  and  experienced  alike,  often  overlook,  is  the  utmost 
importance  of  attention  to  every  word  that  goes  into  the 
paper,  and  consequently  the  importance  of  every  news  story 
or  article,  whether  of  one  paragraph  or  ten  columns,  and 
whatever  its  position  in  the  paper. 

It  is  often  forgotten  that  someone,  somewhere,  is  inter¬ 
ested  in  everything  that  appears,  otherwise  it  would  not 
constitute  news,  and  the  editor  who  sent  it  along  would  have 

been  derelict  in  his  dutv. 

* 

It  therefore  becomes  very  important  that  every  editorial 
worker  on  a  newspaper  regard  everything  he  writes  as  be¬ 
ing  of  interest  and  value,  whether  it  is  a  one-paragraph 
account  of  a  tea  party  or  an  eight-column  account  of  a  mes¬ 
sage  by  the  President  of  the  United  States. 

Too  often  reporters  who  have  been  in  the  business  for 
a  few  years  regard  one-paragraph  stories  as  beneath  them, 
and  dash  them  off  without  a  thought  as  to  the  contents, 
whereas  it  is  actually  more  difficult  to  compress  a 

1451  given  amount  of  news  into  one  paragraph  than  it  is 
to  ramble  on  for  several  columns. 

It  is  a  hackneyed  practice  of  editors  to  call  attention  to 
the  fact  that  t lie  story  of  Creation  in  the  Bible  was  written 
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in  ten  words,  but  it  is  a  point  worth  remembering,  ne\ei- 
t  lieless. 

In  other  words,  greater  skill  i."  necessary  to  write  a  shoit 
story,  or  news  article,  than  to  haw*  all  the  spare  one  might 
wish,  and  yet  tell  the  same  >tory.  rnforiuuately  lor  writers 
who  believe  it  cannot  Ik*  done,  out  probably  1  ortuuate!\  toi 
the  readers  of  the  news  pa  pi  rs,  newspaper  space  is  limited, 
otherwise  then*  might  be  indicted  on  the  readers  man\ 
long,  dull  and  uninteresting  stories. 

It  is  only  natural  that  any  reporter  who  has  been  as¬ 
signed  to  a  given  story,  if  it  has  any  life  whatever,  should 
be  interested  in  it  and  want  to  write  as  much  of  it  as  the 
traffic  will  bear.  A  good  part  of  the  early  part  of  my  even 
ing,  as  night  city  editor,  is  taken  up  trying  to  convince  re¬ 
porters  that  they  cannot  have  as  much  space  as  they  want 
for  their  stories,  for  if  they  wrote  to  the  amount  for  which 
they  asked,  the  effusions  of  the  firsi  few  reporters  would 
leave  no  room  for  other  stories  developing  dining  the 
night. 

Tile  good  reporter,  in  my  judgment,  aside,  of  course, 
from  ability  to  write  well  and  gather  all  the  facts,  is 
1452  the  one  who  understands  whatever  lie  is  doing  and  is 
enthusiastic  about  it,  and  then  will  write  without 
question  what  he  is  told,  as  to  length,  getting  all  the  essen¬ 
tials  into  whatever  space  is  assigned. 

If  the  editor  has  judged  the  importance  of  the  story 
wrongly,  it  is  his  responsibility,  and  not  the  reporter’s. 
If  lie  judges  wrongly  too  frequently,  he  will  no  longer  be 

an  editor. 

With  the  space  assigned,  the  reporter  will  then  ehecK 
every  fact  and  name,  whether  for  one  paragraph  or  a 
column,  knowing  that  the  one  paragraph  on  the  lower 
corner  of  an  inside  page  may  be  as  dangerous  and  as  libel¬ 
ous,  if  it  contains  misinformation,  as  an  eight-column  head¬ 
line  on  page  one. 

It  is  the  experience  of  most  newspapermen  that  usually 
tliev  are  more  so,  for  most  libel  suits  are  based  on  ap¬ 
parently  inconsequential  items  that  have  slipped  by  in  the 

rush  ot  tlu*  work. 

The  danger  of  libel  includes  not  only  what  is  intended  to 
bo  printed'in  the  paper,  but  also  to  things  which  the  re- 
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porters  do  not  expect  to  have  printed,  such  as  “slugs”  on 
stories.  The  “slugs”  are  the  name  tags,  or  single-word 
designations  that  are  applied  to  the  various  stories  For 
quick  identification,  such  as  “crash,”  “murder,”  “mes¬ 
sage,”  etc. 

1455  Often  the  reporter  who  would  not  think  of  trying 
to  he  funny  in  writing  a  story  must  let  his  idea  of 
humor  seep  out  some  way,  and  so  slugs  a  story  with  some 
improper  or  indecent  or  derisive  word,  such  as  “Think ”  for 
Chinese.  It  is  t lie  experience  of  newspaper  men  that  in¬ 
variably,  for  what  strange  reason  is  not  known,  such  things 
creep  into  tile  paper,  and  trouble  results  therefrom. 

The  best  policy  for  a  newspaperman  is  never  to  put 
down  on  paper  anything  that  he  would  not  want  to  see  in 
print,  and  anyone  who  violated  this  rule  should,  in  my 
opinion,  be  discharged  forthwith,  and  without  question. 

Court  News. 

One  of  the  most  important  assignments  on  any  news¬ 
paper  is  that  of  covering  court  news,  whether  an  informal 
session  before  a  .Justice  of  the  Peace  in  a  small  community, 
or  tin*  Supreme  Court  of  the  United  States. 

The  judicial  branch  constitutes  one  of  the  three  main 
divisions  into  which  tin*  government  of  tin*  United  States 
and  of  its  component  political  units  was  divided,  and  as 
such  the  task  of  reporting  tin*  news  emanating  therefrom 
should  be  regarded  as  a  high  honor. 

Furthermore,  it  requires  an  unusually  keen  sense  of  news 
judgment  and  values,  for  from  tin*  mass  of  cases  which  are 
heard  every  day  must  be  selected  by  tin*  reporter  so  as¬ 
signed  the  ones  that  he  feels  are  of  importance  and 
1454  general  interest. 

I  Ie  should  have  a  sullieient  knowledge  of  t  In*  future 
to  have  an  idea  as  to  w  hich  cases  might  bring  repercussions 
and  appeal  to  higher  courts,  and  also  realize  the  importance 
of  those  having  an  important  bearing  on  present-day  af¬ 
fairs. 

He  should  have  a  knowledge  of  court  procedure  so  that 
the  significance  of  certain  legal  moves  will  be  apparent  at 
once. 

In  other  words,  the  reporter  who  is  assigned  to  any 
court  should  be  thoroughly  experienced  in  his  own  work. 
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and  have  enough  interest  in  the  operation  of  the  judicial 
branch  of  the  government  to  study  up  on  procedure,  if  he 
does  not  alreadv  know  it. 

The  assignment  of  reporters  from  the  New  York  Herald 
Tribune  to  the  various  courts  in  New  York  is  on  this  basis, 
and  often  they  are  called  in  by  the  editors  in  charge  to 
straighten  out  some  difficulty  which  has  arisen  in  the  re¬ 
porting  of  another  court  case. 

They  are  mostly  young  men,  but  are  considered 
thoroughly  competent.  When  any  lagging  of  ability  or  in¬ 
terest  is  displayed,  a  change  in  the  assignment  is  made. 

Unfortunately,  especially  among  young  reporters,  it  is 
often  felt  that  assignments  to  the  courts  are  dull  and  unin¬ 
teresting,  and  it  is  my  feeling  that  such  men  have  had  a 
poor  groundwork  training  in  the  meaning  of  Ameri- 

1455  can  history. 

Such  reporters  do  not  seem  to  have  a  realization  of 
the  parts  the  courts  play  in  the  everyday  life  of  this  or  any 
other  democratic  country. 

In  view  of  this  circumstance,  it  follows  that  an  assign¬ 
ment  to  the  Court  of  Appeals,  the  highest  court  in  the  State 
of  New  York,  should  he  regarded  as  one  of  the  greatest 
honors  a  reporter  could  be  given,  as  1  should  regard  as¬ 
signment  to  cover  the  Supremo  Court  of  the  United  States 
in  Washington  an  honor  for  a  Washington  correspondent. 

It  is  not  a  flashy  side  of  newspaper  work,  of  course,  but 
often  those  newspaper  men  who  have  succeeded  best  are 
the  ones  who  have  confined  themselves  to  doing  the  routine 
daily  tasks  properly  without  thought  of  the  personal  pub¬ 
licity  which  constant  page  one  stories  might  give  them. 

Any  court  is  regarded  by  the  average  person,  and  by 
that  is  meant,  of  course,  tin*  average  newspaper  man,  as 
being  the  last  resort  from  oppression  and  personal  difficul¬ 
ties,  and  so  the  reporter  who  is  assigned  to  tin*  courts 
should  realize  that  this  news  is  of  the  most  vital  interest 
and  importance  to  thousands  of  persons. 

The  broader  the  scope  of  tin*  court,  the  more  important 
is  the  news  to  a  wide  range  of  readers  and  citizens.  From 
the  county  courts  emanate  news  of  vital  interest  to  the 
locality  and  from  the  state  courts  news  of  interest  to 

1456  a  whole  district  or  the  entire  state,  and  tin*  reporter 
who  does  not  so  regard  it  as  of  vital  news  value  is 
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unfortunate  in  having  overlooked  one  of  the  most  valuable 
news  sources  upon  which  the  existence  of  lhs  work  and  his 
profession  depends. 

An  important  phase  of  court  reporting  is  the  covering  of 
trials,  and  here  again  the  reporter  must  exercise  an  ex¬ 
perienced  judgment,  selecting  those  matters  which  he 
knows  will  be  of  imj  ortance  and  signilicance  as  well  as  of 
general  public  interest. 

From  hours  of  testimony  and  lengthy  volumes  of  briefs, 
he  must  select  portions  which  will  maintain  the  proper 
balance  of  the  trial,  and  at  the  same  time  be  of  interest  to 
the  readers,  laymen  as  well  as  lawyers,  for  all,  it  must  con¬ 
stantly  be  remembered,  are  included  among  the  readers  of 
the  newspapers. 

The  lawyer  reading  the  story  must  see  the  proper  techni¬ 
cal  terms  set  forth  in  the  proper  manner,  and  yet  the  lay 
reader  must  be  able  to  understand  the  phraseology  through 
careful  interpretation  by  the  reporter.  And  that  inter¬ 
pretation  must  have  been  done  within  a  given  time,  a  mat¬ 
ter  of  hours  or  minutes. 

From  my  own  experience  while  covering  the  Legislature, 
which  included  on  The  Associated  Press  the  handling  of 
decisions  of  the  Court  of  Appeals,  I  know  that  speedy  and 
competent  judgment  is  absolutely  necessary.  Upon 
14b7  the  few  words  sent  out  by  the  reporter  for  a  press 
association  may  depend  important  decisions  for  a 
business  man  or  individual,  even  though,  of  course,  action 
usually  depends  upon  receipt  of  the  complete  text  of  the 
opinion. 

For  an  afternoon  newspaper,  the  covering  of  a  trial  must 
be  in  thoroughly  competent  hands,  so  that  the  “running 
story ",  or  account  of  the  trial  sent  as  t  lie  trial  proceeds, 
may  cover  all  of  the  points  above-mentioned. 

For  a  morning  newspaper,  the  reporter  usually  has  a 
little  while  to  collect  his  thoughts  and  to  examine  his  notes, 
but  even  then*  the  best  judgment  is  necessary  in  order 
to  cull  out  the  material  not  desired,  from  a  sheaf  of  notes 
which  usually  cover  many  pages,  written  speedily  as  the 
trial  progressed. 

From  all  of  this  it  will  he  readily  apparent  that  the  cov¬ 
erage  of  coin  t  new*  cannot  be  left  to  inexperienced  hands. 
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It  is  obvious  that  there  are  periods  of  inactivity  in  the 
courts,  especially  in  such  courts  as  the  Court  of  Appeals, 
when  no  news  is  forthcoming,  hut  when  the  decisions  are 
made,  they  must  be  handled  by  thoroughly  experienced  re¬ 
porters. 

The  good  reporter  assigned  to  the  courts  will  have  a 
knowledge  of  past  cases,  if  not  from  personal  experience, 
from  having  read  up  on  them  either  during  working  hours 
or  otherwise,  and  so  he  ready  to  understand  and  to 
147)8  explain  to  the  reading  public  any  allusions  that 
may  bo  made  to  them.  The  good  reporter  will  re¬ 
gard  decisions  as  living  material,  from  which  may  be 
moulded  the  lives  of  thousands,  and  not  set*  in  them  only 
the  legal  phraseology  that  is  used  for  the  protection  of  the 
citizens. 

The  reporter  who  looks  at  a  decision  and  throws  it  aside 
as  too  technical,  or  attempts  to  skim  over  it  lightly  in  his 
story,  lacks  that  fundamental  curiosity  that  every  news¬ 
paperman  should  have,  and  so  would  be  better  in  some  other 
business  where  the  work  can  be  done  without  attention  to 
underlying  facts. 

Church  News. 

Of  all  of  tile  phases  of  newspaper  editorial  work,  prob¬ 
able  one  of  the  most  delicate  to  'handle  is  that  of  the  cover- 
% 

age  of  church  news,  with  its  many  potential  controversies 
between  various  faiths  and  the  various  groups  of  some 
faiths,  to  say  nothing  of  the  necessity  of  maintaining  the 
strictest  accuracy  in  the  reporting  of  ritualistic  services. 

With  tin*  exception  of  the  strictly  church  papers  main 
tained  by  some  church  organizations,  the  daily  newspapers 
of  the  country  maintain  the  most  absolute  impartiality  in 
the  handling  of  such  news,  and  it  follows  that  t lie  services 
of  the  most  experienced  newspapermen,  in  every  sense  of 
the  word,  are  repaired  to  handle  such  news. 

The  good  newspaperman,  as  a  human  being  of  in 
147)1)  t  ell  i  go  nee,  is  entitled  to  any  views  he  may  wish  to 
hold  on  religion  or  any  other  subject  outside  of  bis 
work,  but  once  at  work.  In*  should  discard  bis  personal 
views  entirely  and  have  an  open  mind  regarding  all  ques¬ 
tions. 
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For  ages,  one  of  t lie  most  important  questions  confront¬ 
ing  man  lias  been  that  of  religion,  and  so  it  behooves  the 
newspaperman,  putting  out  a  journal  for  all  races  and 
creeds,  to  maintain  strict  impartiality  on  this  matter. 

lie  should  have  a  working  knowledge  of  all  the  leading- 
faiths,  knowing  wherein  they  differ  and  what  claims  their 
adherents  make  for  them,  so  as  to  maintain  an  accuracy  of 
presentation,  but  as  between  the  rights  and  wrongs  of  any 
group  of  faiths,  lie  has  no  opinions  that  reach  the  news 
columns. 

It  is  easy  to  make  such  a  statement,  but  much  more  dif- 
licult  to  find  those  human  beings  who  will  adhere  to  such 
stringent  requirements.  The  experienced  newspaperman, 
who  prefers  to  remain  strictly  anonymous  and  never  allow 
his  personal  feelings  to  interfere  with  his  work,  will. 

Rut  it  is  only  the  reporter  or  editor  of  years  of  experi¬ 
ence  who  can  hope  to  do  this,  for  the  young  reporter  still 
will  be  swayed  by  his  personal  emotions  or  his  training  in 
a  certain  religion,  and  perhaps  thus  to  the  detriment  of  his 
handling  the  news  of  a  church  of  another  faith. 

The  reporter  brought  up  as  a  Protestant  must  be 
1400  able  to  attend  a  ( "at hoi ic  or  Jewish  service  with  as 
much  reverence  and  understanding  as  the  ( kitholie  or 
Jew  attending  a  Protestant  service. 

Kacli  may  see  in  the  faith  of  the  other  much  to  be  dis¬ 
puted,  but  when  he  is  on  duty  he  must  show  no  hint  of  it, 
and  his  report  of  the  service  must  be  strictly  impartial 
and  accurate,  so  that  it  will  pass  tin*  inspection  of  the 
highest  authorities  of  the  church  that  he  attended. 

Tn  the  same  way,  the  news  of  the  various  churches  sent 
into  a  newspaper  office  must  be  given  careful  attention,  and 
used  according  to  its  general  interest  and  merit,  and  in  this 
respect  the  editors  and  the  rewrite  men  must  exercise  the 
same  impartiality  as  do  reporters  who  are  sent  out  to 
cover  church  assignments. 

In  my  experience,  one  of  the*  best  Christmas  news  stories 
l  have  seen  in  years  was  written  by  a  Jew.  On  the  New 
York  Herald  Tribune  reporters  of  all  faiths  are  sent  out 
indiscriminately  to  cover  church  news,  so  long  as  in  the 
judgment  of  the  editor  in  charge  they  are  capable  news¬ 
papermen. 
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Occasionally,  where  a  service  is  to  be  particularly  ritual¬ 
istic,  such  as  at  St.  Patrick's  Cathedral  in  New  York,  a 
Catholic  reporter  will  be  sent  to  cover  it,  but  in  that  case 
he  reports  on  the  same  basis  as  lie  would  somewhere  else, 
telling  what  he  thinks  the  story  is  worth  and  getting 

1461  his  space  allotment  in  the  judgment  of  the  editor. 

The  same  is  true  in  tin*  case  of  some  foreign-lan¬ 
guage  services,  when*  reporters  are  assigned  who  speak 
those  tongues,  but  in  those  cases,  of  course,  the  assignment 
is  based  on  ability  and  with  no  thought  of  creed. 

On  the  part  of  tin*  editors  of  every  non-sectarian  news¬ 
paper,  a  sincere  effort  is  made  on  each  Monday  morning,  if 
a  regular  sermon  page  is  run,  to  apportion  the  space  equally 
between  the  Catholic  and  Protestant  faiths,  and  if  one  or 
the  other  exceeds  by  a  very  large  amount,  an  attempt  is 
made  to  even  it  up  on  the  following  Monday. 

This  also  applies  to  the  advance  notices  of  services  on 
Saturday  morning,  and  to  the  advance  stories  on  Friday 
mornings  on  Jewish  services. 

It  has  been  found  that  there  are  no  groups  quicker  to 
call  attention  to  an  error  or  mistake  in  judgment  than  the 
representatives  of  the  churches,  of  whatever  faith,  and  so 
careful  attention  is  paid  to  every  detail  of  church  news. 

Also,  when  some  religious  reference  appears  in  a  general 
news  story,  it  is  carefully  examined  to  make  sure  that  it 
will  not  offend  any  faith,  and  often  such  references  are 
discarded  on  the  theory  that  a  controversial  topic  is  better 
left  out  of  the  paper  than  to  take  the  chance  of  offending 
anv  creed. 

For  the  maintenance  of  such  standards  of  han- 

1462  dling  religious  news,  it  is  obvious  that  experienced 
editors  and  reporters  are  essential,  and  it  is  pleas¬ 
ing  to  note  that  most  of  the  reporters  assigned  regularly  to 
it  take  an  intense  interest  in  the  work,  although  it  may  not 
be  personally  pleasing  to  them. 

Because  of  the  latter  fact,  reporters  so  assigned  are 
often  switched  to  something  else,  hut  as  often  they  are 
transferred  back  to  the  church  news. 

The  qualifications  necessary,  of  course,  are  utter  impar¬ 
tiality  and  an  ability  to  meet  a  wide  variety  of  persons 
with  credit  to  the  paper,  and  for  these  it  is  best  to  look  only 
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among  the  newspapermen  of  experience.  It  is  not  a  young¬ 
ster’s  job. 

Obituaries. 

The  care  exercised  by  the  New  York  Herald  Tribune  in 
the  selection  of  reporters  to  write  obituaries  is  perhaps 
as  great  as  for  any  task  in  the  editorial  department  of 
the  paper,  for  it  is  recognized  that  the  obituary  page  forms 
one  of  the  most  important  sections  of  the  paper. 

Where  other  news  stories  in  the  paper  may  be  of  general 
interest,  to  be  passed  over  in  many  cases  by  the  reader  as 
just  something  that  happened,  the  obituary  story  carries 
with  it  a  touch  of  personal  interest  to  individuals — the  im¬ 
mediate  family  of  the  deceased,  a  circle  of  friends  of  vary¬ 
ing  size,  and  business  associates  and  acquaintances. 

1463  It  is  a  well  known  fact  that  as  persons  grow  older, 
they  scan  the  obituary  pages  more  carefully,  perhaps 

a  morbid  pastime,  but  one  that  is  followed. 

In  their  essence,  the  obituaries  published  in  the  news¬ 
papers  form  even  more  of  a  current  history  than  the  scat¬ 
tered  articles  in  the  general  news  sections,  for  they  sum  up 
concisely  the  career  of  individual  persons,  and  individuals 
make  up  the  world  that  creates  history. 

In  the  passing  of  each  individual  worthy  of  mention  in 
the  obituary  pages  is  the  passing  of  an  era,  however  small, 
and  the  making  of  another  segment  of  history.  It  is  an 
era  that  will  never  be  repeated  and  it  has  tied  together  all 
the  accomplishments,  all  the  relatives,  all  the  friends  and 
acquaintances,  and  all  the  ramifications  of  the  life  of  the 
person  who  passed  through  it. 

Future  historians  and  genealogists  will  look  back  at  that 
obituary  for  their  estimate  of  the  life  and  the  worth  of  an 
individual,  and  more  immediately,  the  relatives  and  friends 
read  it  with  sorrow  or  regret  and  it  is  often  clipped  out  of 
the  paper  and  tiled  away  in  the  family  Bible,  or  in  the  files 
of  friends. 

It  therefore  becomes  a  duty  of  the  newspaper  which 
prints  it  to  present  as  complete  and  accurate  an  article  as 
possible,  so  composed  that  it  will  not  hurt  the  sensibilities 
of  the  immediate  family  and  yet  so  complete  that 

1464  it  will  cover  all  of  the  highlights  of  a  life.  And  at 
the  same  time  it  must  be  presented  as  interesting 
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reading,  to  help  to  reflect  in  the  mirror  of  the  daily  paper 
incidents  of  the  life  of  the  times.  The  obituary  article  of 
the  daily  paper  must  not  be  the  necrology  of  the  genealogi¬ 
cal  magazine,  it  must  attempt  to  bring  to  the  mind  of  the 
casual  reader  a  picture  of  the  deceased. 

To  accomplish  all  this  requires  the  skill  of  an  experi¬ 
enced  writer,  the  training  of  an  experienced  reporter,  and 
the  judgment  of  a  good  editor,  so  as  to  draw  the  picture, 
obtain  the  facts  necessary  to  a  complete  presentation,  and 
at  the  same  time  weed  out  the  facts  which  must  be  excluded 
in  order  to  keep  the  story  within  the  space  allotment  of 
the  paper.  It  is  no  job  for  a  person  lacking  in  experience, 
and  the  care  taken  by  the  Herald  Tribune  in  that  respect 
is  indicative  of  this  fact. 

With  the  fact  of  a  death  in  hand,  the  editor  in  charge 
must  consider  the  experience  of  his  available  staff  and 
balance  that  of  each  individual  against  the  character  and 
type  of  work  involved.  In  many  cases  dozens  of  envelopes 
of  clippings  must  be  gone  through  painstakingly  and  yet 
with  some  dispatch.  The  mind  suited  to  such  work  must  bo 
logical,  so  that  the  proper  thread  of  the  career  of  the  de¬ 
ceased  can  be  woven  through  the  article,  and  yet  the  high¬ 
lights  be  brought  up  into  the  beginning.  In  many 
1465  instances  a  knowledge  of  historic  background  is 
necessary,  and  a  knowledge  of  where  to  look  for 
points  not  brought  out  in  the  material  at  hand.  The  finished 
product  must  be  able  to  satisfy  the  technical  inspection  of 
the  person’s  business  associates  as  well  as  the  sentiment 
and  love  of  his  family. 

In  a  word,  it  requires  an  adult  mind  of  the  most  mature 
type — sensitive,  logical,  well-grounded  in  necessary  back¬ 
ground,  and  with  many  other  qualifications  that  youth 
lacks.  Anyone  who  has  done  historical  and  genealogical 
research,  as  I  have  for  a  hobby,  will  realize  fully  how  valu¬ 
able  the  material  thus  presented  becomes  in  later  years, 
and  after  all,  what  is  a  newspaper  in  the  final  analysis  but 
a  presentation  of  history  in  the  making? 

After  the  reporter  or  rewrite  man  has  been  selected  to 
write  the  obituary,  the  editor  must  decide  on  how  much 
space  is  to  be  devoted  to  it.  For  the  greater  number  of 
obituaries,  of  course,  this  is  easily  settled,  for  thev  are 
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worth  only  a  few  lines,  the  person  involved  was  not  of 
prominence  and  had  a  relatively  small  group  of  friends  who 
might  be  interested,  and  his  life  as  a  whole  played  a  rela¬ 
tively  small  part  in  the  general  affairs  of  the  world.  But 
even  on  these,  careful  attention  is  paid  to  this  relative  im¬ 
portance,  so  that  the  obituary  page  of  the  following  day 
may  give  a  true  estimate  of  the  deaths  of  the  previous  day. 

Assignments  to  do  obituaries  are  given  out  either 

1466  day  or  night  as  the  deaths  occur,  with  the  exception 
of  those  given  to  reporters  to  do  what  are  called 

“prepared  obits'’,  or  sketches  of  still  living  persons  of 
prominence  to  be  used  only  in  the  event  of  death.  The  same 
care,  however,  is  exercised  in  assigning  to  these,  perhaps 
even  more  so,  due  to  the  importance  of  the  persons  in¬ 
volved,  and  the  likelihood  that  the  obituary  might  have  to 
be  used  on  short  notice,  with  no  time  for  revision  or  sub¬ 
stantial  change.  In  every  well-ordered  newspaper  office, 
comparatively  complete  files  of  such  prepared  obituaries 
are  kept  up  to  date,  and  work  is  constantly  being  done  on 
adding  to  the  list  and  revising  ones  previously  prepared. 
Some  newspapers  have  full-time  editors  assigned  to  this 
work,  but  on  the  Herald  Tribune  it  is  under  the  general 
supervision  of  the  city  editor. 

Since  the  obituary  assignments  given  out  during  the  day 
time  by  the  city  editor  are  usually  not  completed,  and  the 
finished  story  turned  in  until  night,  no  one  person  on  the 
day  city  desk  is  charged  with  the  responsibilty  of  caring 
for  them,  but  at  night  the  assistant  night  city  editor  has 
that  as  one  of  his  most  important  duties.  He  obtains  proofs 
of  all  obituaries  sent  to  the  composing  room  during  the  day, 
and  also  edits  all  obituaries  turned  in  at  night,  subject  to 
the  general  supervision  of  the  night  city  editor. 

The  editing  is  done  with  exceptional  care,  both 

1467  from  the  desire  of  the  paper  to  have  every  fact  as 
accurate  as  possible,  and  also  because  except  for 

church  news,  there  is  nothing  which  draws  criticism  more 
quickly  than  an  error  or  misstatement  in  an  obituary,  and 
usually  the  criticism  is  even  more  bitter  and  tragic. 

On  important  obituaries  both  the  assistant  night  city 
editor  and  the  night  city  editor  read  the  copy,  the  only  in¬ 
stance  of  where  this  is  done,  before  it  goes  to  the  copy  desk 
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for  further  editing  and  the  writing  of  a  headline.  It  is  then 
read  again  in  proof,  and  also  carefully  in  the  paper,  the  as¬ 
sistant  night  city  editor  usually  devoting  the  greater  part 
of  his  late  evening  to  inspecting  the  obituary  page  for  pos¬ 
sible  errors.  It  is  recognized  by  everyone  concerned  as  a 
most  important  part  of  the  paper,  and  the  greatest  care  is 
exercised  in  all  departments  to  have  it  accurate  to  the  last 
detail. 

From  the  attention  here  given  to  the  large,  important 
obituaries  it  should  not  be  assumed  that  the  smaller  ones 
are  overlooked,  for  as  much  attention  is  given  to  the  edit¬ 
ing  of  a  single  paragraph  obituary  as  is  given  to  one  of 
five  columns.  And  it  has  also  been  my  experience,  as  in 
the  case  of  general  news  stories,  that  sometimes  the  small 
obituaries  cause  more  trouble  than  do  most  of  the  longer 
ones. 

Radio. 

1468  Radio  is  coming  more  and  more  to  be  a  means  of 
newrs  dissemination,  just  as  the  newspapers  them¬ 
selves  came  to  be  the  means  of  such  dissemination  after 
the  coffee  house  tete  a  tetes  over  the  town  gossip  of  the 
Middle  Ages.  The  regular  periods  of  news  broadcasts 
from  all  of  the  leading  radio  stations  give  the  public  the 
gist  of  the  national  and  international  news. 

These  digests  are  now  broadcast  regularly  over  national 
networks.  In  addition  many  radio  stations  have  set  up  the 
custom  of  transmitting  new  digests,  covering  local  news. 
To  say  that  these  local  broadcasts  do  not  have  the  same 
relative  importance  as  the  national  ones  would  be  to  admit 
that  newspapers  need  not  exist  in  small  towns  or  handle 
local  news.  In  each  case  there  is  a  field  of  local  news  in¬ 
terest  that  is  quite  as  important,  if  not  more  so,  to  the  local 
residents,  than  any  larger  medium,  with  a  general  circula¬ 
tion,  is  able  to  supply. 

The  preparation  of  local  broadcasts,  therefore,  takes  on 
the  same  importance  that  the  preparation  of  the  local 
paper  has  and  the  wise  newspaperman  will  look  to  this 
medium  of  transmission  as  one  of  great  importance.  The 
difference  in  the  preparation  is  that  while  in  the  paper  he 
might  write  a  half  column  about  a  certain  subject,  on  the 
radio  he  must  confine  himself  to  a  few  words,  and  yet  put 
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into  them  the  same  news  that  he  would  have  covered 

1469  at  more  length  in  the  paper.  It  is  not  easy,  and  re¬ 
quires  the  service  of  a  more  than  ordinary  experi¬ 
enced  man  who  combines  the  duties  of  reporter  and  editor. 

Furthermore,  since  the  medium  of  expression  is  vocal 
rather  than  visual,  the  task  becomes  more  difficult,  for  many 
times  the  things  that  appear  fascinating  in  print  fall  quite 
fiat  if  told  verbally.  So  there  must  be  in  addition  to  the 
concise  writing  a  knack  of  telling  the  story  to  some  one  un¬ 
seen. 

The  third  requirement,  if  the  person  who  is  to  prepare 
the  broadcasts  also  is  to  make  them,  is  a  voice  that  has  radio 
quality. 

The  radio  commentator  is  always  faced  with  the  hazard 
that  his  listening  public  may  lose  interest  and  turn  him  off 
or  switch  to  another  station  at  any  moment.  Where  the 
news  broadcaster  by  the  interest  he  has  aroused  can  get 
people  to  turn  on  at  his  time,  he  is  doing  a  distinct  service 
to  his  paper. 

Certain  nationally-known  commentators  have  succeeded 
in  bringing  this  about,  and  there  is  no  reason  why  local 
commentators  should  not  do  likewise.  People  are  most  in¬ 
terested  in  the  things  nearest  home,  and  by  a  careful  selec¬ 
tion  of  newTs  items  and  their  proper  presentation,  the  local 
commentator  should  be  able  to  build  up  a  large  circulation, 
so  to  speak.  The  results  would  speak  for  themselves. 

1470  Newspapers  are  business  institutions,  just  as  a 
bank  or  department  store  or  railroad,  and  so  can 

well  use  the  advertising  that  such  promotion  would  bring. 
It  is  distinctly  good  advertising,  if  put  across  in  the  right 
way;  poor  if  the  person  selected  to  pick  the  news  and 
broadcast  it  is  not  interested  in  the  work.  The  voice  with 
the  smile  wins  as  much  over  the  radio  as  over  the  telephone. 

A  straight  news  broadcast,  carefully  prepared  and  put 
out  over  the  air  by  a  voice  that  shows  interest  in  what  its 
owner  is  doing,  should  be  invaluable  to  his  paper  and  to 
him,  in  the  long  run.  It  is  a  field  not  to  be  overlooked,  but 
it  must  be  done  by  men  of  experience.) 

Trial  Examiner  Bokat:  We  will  take  a  recess  until 
twelve-thirty  o’clock,  at  this  time. 

(Threupon,  at  11:40  o’clock  a.  m.,  a  recess  was  taken 
12:30  o’clock  p.  m.) 
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1471  After  Recess 

(Whereupon,  the  hearing  was  resumed,  pursuant  to  re¬ 
cess,  at  12:30  o'clock  p.  m) 

Lewis  B.  Sebring,  J r.,  resumed  the  stand  as  a  witness  by 
and  on  behalf  of  the  Respondents,  and  having  been  pre¬ 
viously  duly  sworn,  testified  further  as  follows: 

Cross  Examination 

Q.  (By  Mr.  Levin)  Now,  what  were  your  total  years  of 
supervisory  experience  with  the  Associated  Press,  Mr. 
Sebring?  A.  It  was  broken  up  into  various  periods  so  that 
it  takes  me  a  moment  to  estimate  what  it  would  be. 

Q.  Just  give  the  approximate.  A.  I  can  not  say  def¬ 
initely.  But,  the  approximate  T  should  say  would  be  about 
three  out  of  the  five  years  I  was  with  the  organization. 

Q.  And  would  the  type  of  problems  you  met  in  that  posi¬ 
tion  be  those  that  you  discussed  in  your  statement  here 
today?  A.  In  their  essence,  yes. 

Q.  Would  you  have  men  to  assign  to  obituary  or  church 
news  in  your  capacity  of  supervisory  official  at  the  Asso¬ 
ciated  Press?  A.  Not  so  much  in  church  news,  but 

1472  obituaries,  yes,  and  also  on  general  news  assign¬ 
ments. 

Q.  Did  you  have  any  experience  with  radio  broadcasts? 
A.  I  have  had  a  brief  experience  with  radio  broadcasts. 

Q.  As  a  supervisory  official?  A.  Not  as  a  supervisory 
official,  as  a  participant  in  a  broadcast. 

Q.  But,  that  problem  never  came  up  in  your  experience 
as  supervisory  official  in  either  the  Associated  Press  or  the 
Herald  Tribune?  A.  I  do  not  quite  understand  that  ques¬ 
tion. 

Q.  Well,  the  problem  of  assigning  people  to  the  news 
broadcasts  and  the  problems  arising  thereunder,  did  that 
come  before  you  as  a  supervisory  official  in  either  the  Asso¬ 
ciated  Press  or  the  Herald  Tribune?  A.  Not  in  relation  to 
the  newspaper  staff. 

Q.  Now,  in  your  capacity  as  supervisory  official  in  the 
Associated  Press,  what  courts  were  your  men  assigned  to, 
what  general  courts?  A.  In  the  main,  in  connection  with 
the  legislative  work,  the  Court  of  Appeals  in  the  State  of 
New  York.  And,  in  so  far  as  cases  in  lesser  courts  had  gen- 
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era!  news  value  of  a  type  which  the  Associated  Press  would 
send  out  to  lesser  courts.  But,  that  was  not  extensive. 

Q.  No.  Now,  as  night  city  editor  of  the  Tribune,  what 
courts  would  men  under  you  cover?  A.  The  Court 

1473  of  Appeals  of  the  State  of  New  York,  the  Appel¬ 
late  Division,  the  Supreme  Court,  the  Federal 

Courts,  the  United  States  District  Court,  the  various  city 
courts,  various  branches  of  the  New  York  City  court,  City 
Court,  Municipal  Court,  Magistrate  Courts,  and  so  forth. 

Q.  Are  your  duties  as  relatively  important  as  the  day 
city  editor  in  the  assignment  of  the  persons  to  those  courts  ? 
A.  As  I  have  already  stated  in  the  testimony,  the  bulk  of 
the  assignments  are  made  in  the  daytime.  The  duties  of 
the  night  city  editor  in  assigning  to  courts  are  largely  on  a 
basis  of  over-night  assignments  as  stated  in  this  statement. 

Q.  Well,  that  would  be  more  of  a  rewrite  work,  would  it 
not?  That  is,  the  average  coverage  of  the  assignment?  A. 
Decidedly  not.  It  would  be  the  direct  assignment  of  men 
at  night  to  do  the  court  work  the  next  day.  That,  I  will 
state,  is  not  extensive,  but  it  has  occurred. 

Q.  Well,  when  you  state  it  has  occurred,  do  you  regularly, 
at  night,  assign  men  to  cover  the  courts  for  the  following 
day?  A.  That  is  not  regularly  done. 

Q.  That  is  regularly  done  by  the  day  city  editor?  A. 
That  is  regularly  done  by  the  day  city  editor. 

Q.  You  never  worked  in  Albany  itself,  did  you,  Mr.  Se- 
bring?  A.  I  covered  the  sessions  of  the  1924,  1925,  1926, 
and  1928  legislators  from  the  beginning  to  the  end  of 

1474  the  session,  and  the  ’30  day  bill  periods  which  fol¬ 
lowed,  and  during  that  time  covered  all  of  the  assign¬ 
ments  incident  thereto. 

Q.  You  never  worked  in  Albany  as  a  supervisory  official, 
did  you?  A.  I,  at  times,  had  supervision  of  the  capital 
staff  of  Associated  Press  and  of  the  news  which  went  out 
therefrom. 

Q.  And  -when  vras  that?  A.  That  was  during,  roughly, 
the  last  four  sessions  of  the  legislation  mentioned,  not  the 
first  when  I  was  being  broken  in. 

Q.  Didn’t  the  A.  P.  have  an  office  here  in  Albany?  A. 
The  Associated  Press  had  a  bureau  in  Albany. 

Q.  Nevertheless,  you  were  in  charge  of  the  coverage?  A. 
The  capitol  only. 
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Q.  Now,  how  many  people  did  you  have  at  the  capitol 
on  assignment  at  the  time  you  were  in  charge?  A.  There 
were  some  three  to  four  people  at  various  times. 

Q.  At  one  time?  A.  At  one  time  from  three  or  four  peo¬ 
ple. 

Q.  Did  you  have  any  one  over  you  in  the  A.  P.  office  here 
at  that  time?  A.  Yes,  sir,  I  did. 

Q.  And  who  was  that?  A.  The  head  of  the  Associated 
Press  Bureau  in  Albany,  Mr.  Russell  Hathaway. 

1475  Q.  And  did  he  have  any  part  in  the  assignment 
of  those  people  to  the  capital?  A.  At  times,  he  as¬ 
signed,  and  at  other  times  I  assigned. 

Q.  Now,  did  you  have  any  of  the  four  who  covered  the 
capital  regularly,  by  that  I  mean,  during  a  period  of 
years?  A.  Well,  if  by  that  you  mean  the  constancy  of  the 
staff,  the  stability  of  the  capital  staff,  yes.  It  remained  the 
same  for  practically — for  the  entire  period  that  I  was 
with  the  Associated  Press  in  Albany. 

Q.  How  long  a  period  was  that?  A.  Five  years,  approxi¬ 
mately. 

Q.  Now,  that  in  your  estimation  is  an  important  assign¬ 
ment,  is  it  not?  A.  It  is. 

Q.  And  normally  would  a  person  who  has  had  three  years 
experience  on  that  assignment  be  more  valuable  than  a  per¬ 
son  who  had  had  no  experience  in  the  capital  assignment,  as 
far  as  the  A.  P.  was  concerned?  A.  Decidedly  so. 

Q.  Now,  the  job  of  a  capital  reporter  includes  that  of  con¬ 
tacting  various  government  officials,  does  it  not?  A.  That  is 
correct. 

Q.  Does  the  fact  that  a  person  is  able  to  get  along  with 
public  officials  constitute  any  element  in  the  determination 
of  his  value  as  a  capital  reporter?  A.  I  should  say  it 

1476  does. 

Q.  Now,  in  the  job  of  selecting  reporters  for  vari¬ 
ous  assignments,  is  it  the  city  editor  who  is  usually  the  re¬ 
sponsible  person,  or  is  it  the  man  over  him  who  for  in¬ 
stance — 

Mr.  Hanson :  I  will  object  to  that  unless  he  asks,  accord¬ 
ing  to  this  man’s  experience. 

Trial  Examiner  Bokat :  I  assume  all  questions  are  pred¬ 
icated  upon  this  witness’  experience. 

Mr.  Levin :  That  is  correct. 
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Q.  (By  Mr.  Levin)  You  understand  my  questions  are 
only  directed  toward  your  experience?  A.  Correct. 

Q.  Now,  in  your  experience,  Mr.  Sebring,  is  it  the  city 
editor  who  usually  determines  who  shall  be  assigned  to  the 
various  positions  as  far  as  beats  are  concerned?  A.  The  city 
editor  on  the  morning  newspaper — the  city  editor  during 
the  day  time,  during  the  hours  which  he  works,  and  the 
night  city  editor  at  any  time  during  the  hours  in  which  he 
works. 

Q.  Would  you  say  from  that,  that  he  would  be  the  person 
who  would  be  best  qualified  to  give  an  estimation  of  the 
particular  reporter’s  ability?  A.  Yes,  sir. 

Q.  Would  you  say  that  he  would  be  the  person  who 
would  be  able  to  determine  whether  a  reporter  on  a 

1477  particular  assignment  was  going  stale  or  not,  as  you 
use  the  term  in  your  testimony?  A.  He  would  be. 

Q.  And  if  you  were  making  a  determination  as  to  the 
selection  of  certain  people  for  retention,  and  you  were  a 
publisher  of  the  paper,  would  you  consult  the  city  editor 
and  give  his  opinion  more  weight  than  any  one  else  on  the 
paper?  A.  Is  that  question  to  be  construed,  if  I  were  the 
publisher  of  a  paper? 

Q.  Yes.  A.  I  should  prefer  not  to  answer  that  on  the 
ground  it  is  a  hypothetical  question. 

Q.  Well,  can  you  answer  the  question?  A.  It  is  out  of  my 
province,  inasmuch  as  I  am  not  the  publisher  of  the  paper. 

Q.  I  see.  And,  have  you  ever  been  consulted  by  your  su¬ 
periors  as  to  the  retention  of  a  particular  employee  who 
has  worked  as  a  reporter  under  you?  A.  I  have. 

Q.  Would  you  say  it  is  the  normal  practise  for  your  su¬ 
periors  to  consult  you  as  to  the  retention  or  dismissal  of 
reporters  who  take  assignments  from  you?  A.  It  is  the 
general  practise,  yes. 

1478  Q.  Can  you  remember  any  incident  where  you 
were  not  consulted,  where  you  were  acting  as  a  city 

editor  and  a  person  under  your  direction  was  discharged? 
A.  Offhand,  I  can  not  recall  any  such  instance. 

Q.  Now,  as  a  general  rule,  persons  assigned  as  court 
reporters  usually  keep  that  position  for  a  long  period  of 
time,  is  that  not  so  ?  A.  As  a  general  rule,  yes. 

Q.  Wouldn’t  you  say  that  a  court  reporter  must  secure 
more  technical  knowledge  than  the  ordinary  reporter’s 


800  THE  PRESS  CO.  ET  AL.  VS.  NAT.  LABOR  RELATIONS  BOARD. 

assigned  on  anv  other  beat  ?  A.  I  should  say  that  he  should. 

Q.  In  other  words,  he  must  know  what  is  meant  by  tech¬ 
nical  terms  of  pleadings,  and  be  able  to  examine  records 
and  be  familiar  where  records  are  placed?  A.  That  is  quite 
correct. 

Q.  Normally,  a  person  on  a  court  reporter  job  must  be 
fairly  well  physically,  is  that  not  so,  in  order  to  get  around? 
A.  I  should  say  that  is  true  of  all  newspaper  men. 

Q.  As  far  as  physical  work  is  concerned,  would  you  say 
that  the  court  reporter  has  more  of  that  to  do  than  the 
ordinary  reporter?  A.  I  would  say  he  has  no  more  of  it  than 
any  general  assignment  reporter. 

1479  Q.  Now,  as  a  general  rule,  young  people  are  as¬ 
signed  when  compared  to  the  average  age  of  re¬ 
porters  to  cover  courts,  is  that  not  so?  A.  As  a  general 
rule,  that  is  true,  because  the  greater  part  of  the  newspaper 
staff  is  composed  of  young  people. 

Q.  Well,  my  question  vras  not  quite  that.  Would  you 
read  my  question  ? 

(The  question  was  read  by  the  reporter,  as  above  noted.) 

Mr.  Hanson:  I  submit  his  answer  is  responsive. 

Trial  Examiner  Bokat:  I  will  allow  Mr.  Levin  to  go 
further  on  that  question. 

You  say  you  mean — 

Mr.  Levin:  Does  that  make  it  any  clearer,  Mr.  Sebring? 

The  Witness :  I  am  afraid  my  answer  still  stands. 

Q.  (By  Mr.  Levin)  Now,  in  the  ordinary  newspaper 
office  among  reporters,  you  have  ages  which  may  vary  any¬ 
where  from  twenty-odd  up  to  fifty-odd,  is  that  not  so?  A. 
I  should  say  that  is  approximately  correct. 

Q.  And  isn’t  it  true  that  the  average  reporter  assigned 
to  court  work  is  younger  than  the  normal  age  of  reporters 
on  the  staff?  A.  Not  necessarily. 

Q.  Well,  is  it  true  in  the  ordinary  course  of  work 

1480  in  your  experience?  A.  It  my  experience  on  the 
New  York  Herald  Tribune,  it  is  true. 

Q.  Now,  on  assignments  of  reporters,  Mr.  Sebring,  in 
your  experience,  have  you  ever  changed  your  mind  as  to  a 
particular  assignment  after  a  reporter  has  given  you  his 
view  as  to  some  one  else  who  might  cover  the  assignment 
better?  A.  That  has  happened  sometimes. 
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Q.  And  on  what  occasions  would  that  arise,  what  type  of 
situation?  A.  In  the  belief  of  the  night  city  editor  that 
another  reporter  was  better  qualified  to  do  the  work  than 
the  one  originally  assigned. 

Q.  Now,  in  your  statement,  Mr.  Sebring,  you  say  on 
page  2,  and  you  might  refer  to  it,  if  you  have  it,  the  last 
sentence,  “The  value  of  a  newspaper  lies  much  in  the 
freshness  of  its  presentation  of  the  news,  and  this  cannot 
be  accomplished  if  one  reporter  is  kept  too  long  on  a  given 
assignment.  ’ ’ 

It  is  your  experience  that  you  have  always  transferred  a 
reporter  after  he  has  remained  on  an  assignment  for  a  pe¬ 
riod  of  time?  A.  With  very  few  exceptions,  yes. 

Q.  And  what  would  be  those  exceptions  ?  A.  The  excep¬ 
tions  that  are  pointed  out  on  page  3-  of  the  outline  regard¬ 
ing  political  reporters  and  court  reporters.  With,  how¬ 
ever,  the  qualifications  in  the  case  of  court  reporter 

1481  mentioned  at  that  place. 

Q.  Now,  would  you  say,  as  a  general  rule,  Mr. 
Sebring,  that  the  better  reporter  usually  gets  the  larger 
stories  and  more  space  as  compared  with  the  ordinary  re¬ 
porter?  A.  There  is  a  question  in  my  mind  as  to  your  defi¬ 
nition  of  better  reporter  and  ordinary  reporter. 

Q.  Well,  some  estimation  of  a  reporter’s  value  to  the 
paper  is  his  salary,  is  it  not?  A.  I  know  nothing  whatever 
about  the  salaries  on  the  Herald  Tribune. 

Q.  In  your  experience,  can’t  you  answer  that  question? 
A.  I  can  not  answer  the  question  with  regard  to  salaries. 
That  is  entirely  outside  my  province. 

Q.  Well,  are  you  consulted  as  a  city  editor  on  the  ques¬ 
tions  of  increases  in  salary  by  your  superiors?  A.  As 
night  city  editor,  I  am  not  consulted  with  regard  to  in¬ 
crease  in  salaries.  That  is  an  administrative  matter  that 
is  dealt  with  by  the  city  editor. 

Q.  So  that,  as  far  as  you  know,  increases  or  decreases, 
if  any,  are  made  without  the  consultation  of  you  in  so  far 
as  the  men  under  you  are  concerned?  A.  That  is  quite 
right. 

Q.  And  do  you  know  whether  that  is  the  normal  practise 
in  the  newspaper  field?  A.  I  have  reason  to  believe  it  is. 

Q.  Can  you  tell  us  how  a  city  editor,  or  an  edi- 

1482  torial  director  is  able  to  judge  whether  a  person  is 
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doing  good  work  or  bad  work  without  consultation  of  the 
man  to  whom  he  is  directly  responsible?  A.  By  your 
last  phrase,  “without  consultation  with  the  man  to  whom 
he  is  directly  responsible ”? 

Q.  “He”  referring  to  the  reporter.  Take  your  situa¬ 
tion,  Mr.  Sebring.  Here  you  have  a  man,  or  men  who  work 
under  you,  who  do  the  assignments.  You  assign  them,  and 
you  contact  them  all  the  time?  A.  That  is  correct. 

Q.  And  you  have  testified  that  you  are  the  one  who  is 
most  familiar  with  the  type  of  work  which  they  are  doing? 
A.  Familiarity  -with  their  type  of  work  is  divided  between 
the  night  city  editor  and  the  city  editor. 

Q.  I  understand  that,  but  in  reference  to  the  men  who 
work  directly  under  you —  A.  That  is  correct. 

Q.  And  you  determine  what  assignments  to  give  the  vari¬ 
ous  reporters?  A.  With  certain  exceptions,  that  is  correct. 

Q.  And  you  also  testified  that  as  far  as  increases  are 
concerned  for  these  men,  you  are  not  consulted?  A.  That 
is  correct  with  an  explanation,  if  I  may  give  it? 

Q.  That  is  what  I  have  been  trying  to  get.  How  is 
1483  it  that  you  are  not  consulted  as  to  whether  a  man 
under  you  is  to  get  an  increase  or  a  decrease?  A.  As 
I  have  stated,  the  city  editor  of  the  paper  is  in  charge  of 
administrative  details,  or,  shall  we  amend  that  to  say,  de¬ 
tails  of  policy  and  administration,  such  as  salaries  and  the 
discharge  and  hiring  of  members  of  the  staff. 

However,  before  going  ahead  with  any  of  those  details, 
including  the  raising  of  salaries,  the  city  editor  will  have 
spoken,  either  at  that  time  or  another,  with  the  night  city 
editor  who  also  handles  the  story  turned  in  by  those  re¬ 
porters. 

So  that  the  city  editor’s  information  will  be  a  composite 
of  his  own  knowledge  of  the  reporter’s  work  and  that  of 
the  night  city  editor. 

Q.  Now,  does  the  Tribune  have  a  rule  that  copy  readers 
are  as  responsible  for  any  libelous  stories  as  the  reporter 
who  sends  in  the  story?  Do  you  understand  my  question? 
A.  Yes,  I  do. 

The  answer  to  that  question  would  be  that  it  is  general 
newspaper  practise  to,  without  necessarily  a  written  rule, 
hold  all  persons,  to  some  extent,  responsible  for  libelous 
stories  who  have  handled  that  particular  story  or  the  copy. 
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Q.  Now,  in  the  ordinary  course  of  your  work,  do  stories 
which  are  handed  to  the  copy  men  have  comments  on 

1484  them,  written  on  the  margin?  A.  I  do  not  under¬ 
stand  what  you  mean  by  copy  men. 

Q.  Well,  what  do  you  term  the  men  who  do  the  rewriting 
after  the  story  is  handed  in  by  the  reporter?  A.  For  the 
greater  part,  the  stories  handed  in  by  the  reporters  are 
those  which  appear  in  the  paper. 

Q.  You  do  not  have  a  regular  staff  of  rewrite  men?  A. 
There  is  a  regular  staff  of  rewrite  men. 

Q.  What  type  of  rewriting  do  they  do?  A.  With  regard 
to  the  reporters,  and  this  is  a  very  small  proportion,  they 
occasionally  rewrite  a  reporter’s  story.  They  also  take  in 
material  by  telephone,  material  which  has  come  in  by  tele¬ 
graph,  and  rewrite  it  as  such  length  as  is  indicated  by  the 
city  editor,  or  the  night  city  editor,  as  the  case  may  be,  and 
various  other  materials  reaching  the  office,  such  as  releases 
of  organizations,  and  so  forth. 

Q.  Now  do  you  have  a  copy  desk?  A.  There  is  a  copy 
desk,  yes,  sir. 

Q.  And  what  do  the  men  do  at  the  copy  desk?  A.  The 
men  on  the  copy  desk  edit  the  copy  and  write  for  each  story 
the  headlines  of  the  type  designated  for  that  story  by  the 
city  editor  or  the  night  city  editor. 

Q.  Now,  when —  A.  May  I  add,  this  is  in  regard  to  local 
news  only.  The  copy  desk  also  handles  news  from 

1485  the  telegraph  and  cable  desk,  which  is  outside  my 
province,  but  is  handled  the  same  way. 

Q.  Do  stories  that  are  handed  to  the  copy  desk  ordinarily 
have  some  indication  from  the  reporter  as  to  the  type  of 
story  it  is,  or  a  comment  on  the  story?  A.  The  only  indi¬ 
cation  from  the  reporter  as  to  the  type  of  story  it  is,  is  the 
slug,  or  the  name,  taken  for  the  story  which  is  placed  on 
by  designation  of  the  editor  in  charge,  either  the  city  editor 
or  the  night  city  editor  as  the  case  may  be. 

Q.  And  in  your  experience  have  you  seen  anything  placed 
on  by  the  reporter  himself  other  than  the  actual  story?  A. 
Not  with  the  exception  of  notations  such  as  “hold  for  re¬ 
lease,”  or  something  of  that  nature. 

Q.  Now,  Mr.  Sebring,  does  your  paper  give  its  reporters 
by-lines  at  times?  A.  By-lines  of  reporters  of  the  New 
York  Herald  Tribune  are  published  on  various  stories. 
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Q.  And  do  you  know  whether  it  is  considered  of  value  to 
a  reporter  on  your  staff  to  have  a  by-line  published  on  his 
story?  A.  It  would  be  the  general  newspaper  feeling  that 
it  so  would  be. 

Q.  Now  what  type  of  reporters  get  by-lines  on 

1486  stories  on  your  papers?  A.  Any  reporter  because 
the  story  would  be  considered  worth  while  or  meri¬ 
torious  in  the  judgment  and  opinion  of  the  editor  in  charge 
at  that  time. 

Q.  Any  reporter  that  does  that  type  of  story  gets  a  by¬ 
line  on  his  story?  A.  Not  necessarily  gets  a  by-line  on  the 
meritorious  story,  but  by-lines  are  placed  occasionally  on 
some  such  stories.  The  experience  of  the  reporter  not¬ 
withstanding. 

Q.  Now,  your  paper  has  an  index  of  the  various  types 
of  news  which  it  has  in  its  paper,  does  it  not?  A.  I  as¬ 
sume  you  refer  to  the  daily  index  published  on  page  1  of 
each  day’s  edition? 

Q.  That  is  correct. 

Now,  that  is  usually  entitled,  “The  Summary  Of  To¬ 
day’s  News,”  is  that  correct?  A.  That  is  correct. 

Q.  Now,  what  determines  whether  or  not  a  story  appears 
under  this  summary?  A.  Nothing  whatever  except  the 
consideration  that  it  is  what  we  call  a  spread  story,  or  a 
story  with  what  is  called  a  top  head  or  a  large  headline, 
not  necessarily  of  more  than  one  column  in  width. 

And,  the  available  space  on  page  1  for  the  summary  of 
news. 

Q.  Would  you  say  that  the  more  important  stories 

1487  usually  appear  in  the  summary  of  to-day’s  news?  A. 
Yes,  in  the  sense  that  the  more  important  stories  are 

the  ones  which  are  given  top  heads  or  spreads.  Which  is 
synonymous. 

Q.  Does  the  order  in  which  they  appear  have  anything 
to  do  wdth  their  importance  in  so  far  as  the  arrangement  of 
the  summary  of  the  news  is  concerned  ?  A.  The  summary 
of  the  news  contains  a  story  in  the  order  of  its  placing  in 
the  paper,  starting  from  page  1  and  ending  with  the  last 
page. 

Q.  Now,  you  also  list  various  features  in  the  summary 
of  the  news,  do  you  not?  A.  That  is  correct. 
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Q.  And  does  the  order  in  which  the  features  appear  in 
the  summary  have  anything  to  do  with  their  importance? 
A.  They  are  also  in  the  order  of  page  numbering. 

Q.  Do  you  make  up  that  summary?  A.  I  do  not. 

Q.  Who  is  in  charge  of  making  it  up?  A.  Each  reporter 
writes  or  is  supposed  to  write  the  summary  of  his  own 
story,  if  it  is  a  spread,  or  a  long  story,  or  if  he  is — if  he 
has  not  furnished  it,  the  summary  is  furnished  by  the  city 
editor  or  the  night  editor,  or  their  representatives,  their 
assistants,  and  the  summaries  are  then  sent  along 

1488  with  the  stories  to  the  copy  desk,  which,  in  turn, 
sends  the  summaries  to  the  assistant  make-up  editor, 

who  decides  which  one  shall  appear  in  the  paper  on  the 
basis  of  space  available,  and  sees  that  they  are  properly 
placed  in  the  page. 

Q.  Did  you  have  anything  to  do  with  the  making  up  of 
the  summary  of  to-day’s  paper,  January  17th,  Mr.  Sebring? 
A.  I  did  not. 

Q.  Now,  under  the  summary  of  to-day’s  news,  Mr.  Seb¬ 
ring,  the  features  of  the  church  news  and  obituary  news 
come  at  the  end  of  the  features  under  the  city  and  vicinity 
head,  do  they  not?  A.  That  is  correct. 

Q.  And  do  not  follow  the  chronological  order  of  their  ap¬ 
pearance  in  the  paper  in  so  far  as  the  number  of  the  pages 
are  concerned?  A.  That  appears  to  be  correct  with  regard 
to  obituary  articles  listed  on  page  8,  but  not  with  regard 
to  church  news  and  sermons  which  is  listed  on  page  28,  and 
which  is  the  last  page  in  the  paper. 

1489  Q.  Now,  would  you  say,  Mr.  Sebring,  that  all  your 
important  departments  are  listed  in  your  summary 

by  departments — and  by  departments  I  mean  departments 
of  news?  A.  In  a  general  way,  I  should  say  yes. 

Q.  In  other  words,  the  real  estate  news  and  radio  pro¬ 
grams  and  church  and  obituary  are  regarded  as  important 
features  of  your  paper,  is  that  right?  A.  That  is  correct, 
extremely  important  features. 

Q.  No,  I  do  not  see  shipping  news  listed  there.  Is  that 
because  it  is  not  considered  as  important  as  the  other  fea¬ 
tures?  A.  Shipping  news  is  listed  under  Maritime  &  Ship¬ 
ping,  as  a  separate  headline,  and  reads  as  follows:  “In¬ 
coming  &  Outgoing  Ships,  Page  25,  Merchants  Association 
Back  Control  of  Marine  Labor,  Page  25.” 
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Q.  Now,  the  purpose  of  this  listing  is  to  call  the  attention 
of  the  readers  to  the  important  features,  or  outstanding 
features  of  the  paper,  is  that  correct?  A.  Insofar  as  the 
space  available  on  page  1  for  the  summary  of  news  allows 
the  inclusion  of  those  features  in  the  summary. 

Q.  Can  you  think  of  any  important  feature,  or  depart¬ 
ment,  of  your  paper,  which  is  not  listed  in  that  summary? 
A.  At  a  comparatively  casual  glance,  I  should  say  that  I 
do  not  see  any  so  unlisted  in  this  summary. 

1490  Q.  And  usually  they  would  be  listed,  is  that  cor¬ 
rect?  A.  That  is  right. 

Trial  Examiner  Bokat:  Mr.  Levin,  I  think  I  will  call  a 
recess  at  this  time  until  two  o’clock,  and  let  you  proceed  at 
that  time,  unless  you  feel  you  may  finish  with  this  witness 
within  a  few  more  questions. 

Mr.  Levin:  I  will  be  about  twenty  minutes,  anway,  I 
guess. 

(There  was  a  discussion  off  the  record.) 

Trial  Examiner  Bokat:  All  right;  we  will  continue. 

Q.  (By  Mr.  Levin)  Now,  Mr.  Sebring,  are  you  able  to 
say  whether  the  method  of  handling  the  summary  of  the 
Tribune  is  the  usual  method  that  is  used  on  almost  all 
papers?  A.  Will  you  please  repeat  the  question? 

Mr.  Levin:  Will  you  read  it,  Miss  Reporter? 

(The  question  was  read  by  the  reporter,  as  above  noted.) 

The  Witness :  With  regard  to  almost  all  papers,  I  can¬ 
not  say.  With  regard  to  the  New  York  City  papers,  I  be¬ 
lieve  that  the  method  is  approximately  the  same. 

Q.  (By  Mr.  Levin)  Are  the  problems  on  the  New  York 
City  papers  different  as  far  as  the  editorial  department  is 
concerned  than  those  located  in  the  cities  out  of  New  York? 
A.  Fundamentally,  the  problems  are  the  same  everywhere. 

Q.  Would  you  call  it  a  fundamental  problem?  A. 

1491  The  presentation  of  the  news  summary? 

Q.  Yes.  A.  I  regard  that  merely  as  a  matter  of 
policy  and  method  with  each  paper.  As  to  whether  a  sum¬ 
mary  should  be  used  at  all,  as  to  where  it  is  placed,  if  it  is 
used,  and  as  to  what  appears  in  the  summary. 

Q.  Now,  if  the  church  news  did  not  appear  in  the  sum¬ 
mary  of  the  news,  of  a  paper,  would  you  say  that  that 
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would  be  an  indication  that  it  is  not  regarded  as  an  impor¬ 
tant  department?  A.  I  would  not  say  that  it  would  be  an 
indication  that  it  is  not  regarded  as  important. 

Q.  And  you  would  not  regard  the  omission  of  the  school 
news  from  the  listing  of  the  departments  of  the  paper  as 
an  indication  that  it  was  not  regarded  as  important?  A. 
If  a  paper  has  a  large  enough  amount  of  school  news  to 
segregate  it  on  page,  I  should  say  that  its  exclusion  from  a 
summary  would  not  be  an  indication  that  it  was  not  re¬ 
garded  as  important. 

Q.  Now,  you  understand,  of  course,  we  are  speaking  in 
relative  terms  of  importance  as  compared  with  other  de¬ 
partments  of  the  paper.  A.  Yes,  of  course. 

Q.  Now,  would  you  regard  a  church  news  department 
as  an  important  department  of  a  paper,  if  it  ap- 

1492  peared  in  only  two  columns  out  of  a  total  paper  of 
about  12  or  14  pages?  A.  It  is  as  important  ap¬ 
pearing  in  two  columns  as  it  would  be  filling  the  entire 
paper. 

Q.  And  we  are  still  speaking  in  terms  of  relative  impor¬ 
tance.  A.  Yes. 

Q.  And  would  you  say  it  would  be  as  important  a  depart¬ 
ment  as  the  obituaries?  A.  Every  department  in  the  paper 
is  of  virtually  equal  importance,  inasmuch  as  it  call  con¬ 
stitutes  news. 

Q.  And  is  it  your  testimony  that  you  do  not  regard  a  cer¬ 
tain  department  as  requiring  a  person  of  more  skill  than 
other  departments  of  the  paper?  A.  Every  department 
of  the  paper  requires  a  person  of  experience  and  skill. 

Q.  That  is  not  my  question,  Mr.  Sebring. 

Trial  Examiner  Bokat :  Will  you  read  the  question  back 
to  the  witness,  please. 

(The  question  was  read  by  the  reporter,  as  above  noted.) 

Trial  Examiner  Bokat :  Mr.  Levin  is  talking  about  com¬ 
parative  skill  distinguishing  one  department  from  another, 
I  believe. 

The  Witness :  The  only  answer  I  can  give  is  that  each 
department  is  of  equal  importance  to  the  paper. 

1493  Q.  (By  Mr.  Levin)  And  would  you  assign  a 
young,  new  reporter  to  a  department  without  con¬ 
sidering  the  question  of  whether  you  had  an  older,  or  a 
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more  skilled,  reporter  available?  A.  I  would  not  assign  a 
new,  inexperienced  reporter  to  any  department  of  the 
paper  unless  at  the  head  of  that  department  then  available 
there  were  a  person  or  persons  familiar  with  the  work  of 
that  department. 

Q.  Would  you  have  this  young  person  check  with  that 
person  for  every  bit  of  work  which  he  did  in  that  particu¬ 
lar  department?  A.  For  every  bit  of  work,  you  say? 

Q.  Yes.  A.  That  is  quite  necessary. 

Q.  Now,  what  type  of  work  do  you  usually  assign  young 
and  new  reporters  to  when  they  first  come  to  work  under 
you?  A.  Usually  young  and  new  reporters  first  coming  to 
work  are  assigned  to  do  small,  comparatively  unimportant 
meetings  of  various  kinds,  teas,  and  so  forth,  and  also 
given  small  bits  of  work  to  do  around  the  office  in  the  nature 
of  simple  rewrites. 

Q.  In  what  type  of  rewrite  work  would  they  be  used  ?  A. 
Offhand,  I  would  just  cite  as  an  illustration  a  small  auto¬ 
mobile  accident  requiring  perhaps  one  or  two  paragraphs. 

There  are  many  other  examples,  but,  that  is  one  I 
1494  might  cite  here. 

Q.  Then,  after  a  period  of  time,  what  would  be  the 
next  position  that  a  new  reporter  would  have?  A.  Well, 
he  would  be  gradually  sent  out  on  stories  of  greater  rela¬ 
tive  importance,  requiring  a  greater  ability  to  obtain  the 
necessary  facts.  At  the  same  time  he  would  be  working 
very  carefully  in  the  office  as  regards  the  style  of  the  paper 
and  other  considerations  which  are  necessary  to  consider  to 
see  that  he  prepares  his  story  in  the  paper’s  style  and  in 
good  news  form. 

Q.  Then,  after  he  becomes  an  experienced  general  re¬ 
porter,  what  would  be  the  next  step,  if  any,  that  you  come 
to?  A.  That  would  skip  perhaps  a  period  of  four  or  five 
years  or  more.  He  might  then  be  assigned  to  one  of  the 
many  general  assignments  which  are  necessary  on  a  New 
York  paper,  as  well  as  any  paper  in  a  smaller  city. 

Q.  Would  that  be  the  church  news  or  the  obituaries  or 
the  religious  news?  A.  That  might  include  the  church 
news. 

Q.  And,  in  your  experience,  then,  the  men  who  usually 
cover  those  departments  are  men  of  considerable  experi¬ 
ence?  A.  That  is  quite  correct. 
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Q.  And  you  would  not  assign  a  young  reporter  to  handle 
your  obituaries  or  your  church  news?  A.  Not  unless 

1495  under  the  supervision  of  an  experienced  and  older 
reporter. 

Q.  Well,  I  am  talking —  A.  In  an  assisting  capacity. 

Q.  I  am  talking  as  a  full  assignment  in  the  ordinary 
course  of  your  work.  A.  I  would  not. 

Q.  Now,  if  it  has  the  practice  of  a  paper  to  assign  young 
reporters  to  that  type  of  work,  would  you  say  that  that 
would  be  some  indication  of  the  importance  which  the  city 
editor  attached  to  that  department?  A.  I  should  say  that 
is  an  instance  outside  of  my  experience. 

Q.  Now,  who  does  the  routine  obituaries  on  your  paper? 
By  that  I  mean,  the  paid-for  deaths,  death  notices.  A. 
Paid  death  notices,  which  is  the  name  we  apply  to  them, 
are  handled  entirely  by  the  classified  advertising  depart¬ 
ment  and  have  no  connection  whatever  with  the  news  obitu¬ 
ary  articles  which  we  call  obituaries  or  obits. 

Q.  In  fact,  your  news  obituaries  usually  cover  a  full 
page,  do  they  not?  A.  That  is  correct,  a  full  page  is  as¬ 
signed  to  them. 

Q.  And  you  usually  have  several  feature  obituaries  every 
day,  do  you  not?  A.  There  is  no  feature  obituary  or  obitu¬ 
aries. 

Q.  When  I  use  the  word  “ feature,’ ’ I  mean  impor- 

1496  tant  obituaries  that  would  entitle  a  person  to  a  pic¬ 
ture,  or  column  story?  A.  I  should  say  that  we  have 

every  day,  each  day,  several  obituaries  longer  than  the  gen¬ 
eral  ones  on  the  page.  That  is  correct. 

Q.  Now,  your  obituary  page  covers  quite  a  considerable 
geographical  area,  does  it  not?  A.  The  entire  world,  and 
I  might  add,  on  the  obituary  page,  as  obituaries,  we  con¬ 
sider  only  those  deaths  that  are  natural  deaths,  not  auto¬ 
mobile  accidents  or  otherwise. 

Q.  Have  you  had  one  person  doing  most  of  the  obituary 
work  for  a  period  of  time?  A.  The  obituary  work  is  di¬ 
vided,  insofar  as  the  preparation,  the  writing  of  the  obitu¬ 
aries  is  concerned,  over  the  entire  staff. 

Q.  No  one  person  is  assigned  to  it?  A.  No  one  person  is 
assigned  to  it. 

Q.  Now,  is  church  news  handled  the  same  way?  Is  any 
particular  person  assigned  to  it,  or  is  it  spread  over  the  en- 
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tire  staff  ?  A.  A  particular  person  is  assigned  to  the  prep¬ 
aration  of  the  advance  church  story  for  Catholic  and  Prot¬ 
estant  churches  on  Saturday  morning,  in  Saturday  morn¬ 
ing’s  paper.  That  same  person  usually  does  the  Jewish 
advance  story  on  Friday  morning. 

1497  However,  in  the  assignment  of  reporters  to  cover 
the  various  churches,  the  actual  services  on  Satur¬ 
day,  in  case  of  Jewish,  or  Sunday  in  the  case  of  Catholic 
and  Protestant,  that  work  is  distributed  among  the  entire 
staff. 

Q.  Now,  you  have  a  church  editor  who  is  in  charge  of 
that,  do  you  not?  A.  We  do  not. 

Q.  Who  is  this  person  who  regularly  writes  the  church 
news?  A.  That  is  a  person  assigned  to  that,  usually  on 
Thursday,  in  advance,  so  that  he  will  know  a  little  in  ad¬ 
vance  that  he  is  going  to  do  it. 

But,  a  person  is  kept  on  that  for  a  matter  of  a  period 
ranging  perhaps  from  one  year  to  perhaps  several  years. 

Q.  How  long  has  your  present  person  been  on  that?  A. 
With  the  understanding  that  the  person  is  not  to  be  re¬ 
ferred  to  as  church  editor,  or  religious  editor,  which  ca¬ 
pacity  does  not  exist  on  the  New  York  Herald  Tribune,  the 
person  now  assigned  to  that  work  has  been  doing  it,  as  I 
recall,  since  approximately  last  August  or  early  September. 

Q.  That  is  a  full  time  assignment,  is  that  right?  A.  It 
is  a  full  time  assignment  for  about  two  days  only,  when  the 
material  comes  in. 

Q.  Now,  is  that  assignment  usually  given  to  a 

1498  young  reporter  or  an  older  and  mature  reporter?  A. 
That  assignment  is  always  given  to  an  older  and 

more  mature  reporter. 

Q.  Now,  you  use  the  words  “news  commentator”  on  the 
digest  of  your  testimony.  A.  That  is  correct. 

Q.  Would  you  call  a  person  who  reads  prepared  digested 
news  a  commentator?  A.  I  would. 

Q.  And  do  you  regard  the  person  "who  reads  the  press 
radio  news  broadcast  as  a  commentator?  A.  I  do,  insofar 
as,  if  I  may  add,  as  the  quality  and  spirit  of  the  voice  in 
which  he  gives  the  material  constitutes  comment  as  against 
the  flat,  dead,  dull  presentation  which  might  be  given. 

Q.  But,  there  is  a  person  who  makes  and  gives  comments 
on  what  his  interpretation  of  the  news  is  concerned  as  com- 
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pared  to  a  man  who  reads  prepared  news  statements,  is 
there  not?  A.  That,  insofar  as  I  have  listened  to  the 
radio,  I  believe  to  be  correct. 

Q.  Yet,  you  would  make  no  distinction  in  your  mind  as 
to  that  type  of  commentator  as  compared  to  the  man  who 
reads  prepared  news?  A.  Not  insofar  as  the  name  to  be 
applied  to  him  is  concerned. 

Q.  Now,  do  you  have  a  guild  in  your  paper?  By 

1499  that  I  am  referring  to  the  American  Newspaper 
Guild. 

Mr.  Hanson:  I  object  to  that.  That  is  not  material  to 
this  proceeding  at  all. 

Trial  Examiner  Bokat :  I  will  allow  it.  Objection  over¬ 
ruled. 

Mr.  Hanson :  Exception. 

The  Witness :  Any  statement  I  make  with  regard  to  the 
Guild  must  be  purely  in  my  capacity  as  a  private  individual 
engaged  in  the  newspaper  profession  and  not  as  an  em¬ 
ployee  of  the  New  York  Herald  Tribune  or  of  any  other 
paper. 

In  answer  to  the  question,  my  understanding  is  that  a 
contract  does  not  exist  on  the  New  York  Herald  Tribune. 

Q.  (By  Mr.  Levin)  Now,  in  your  capacity  as  an  official 
of  the  Tribune,  or  any  other  newspaper  organization,  have 
you  ever  dealt  with  problems  arising  out  of  the  organiza¬ 
tion  of  employees?  A.  I  have  not.  It  is  not  within  my 
province. 

Q.  Now,  in  the  course  of  your  employment  on  the  Herald 
Tribune,  have  you  expressed  your  opinions  to  employees 
as  to  membership  or  non-membership  in  a  labor  organiza¬ 
tion? 

Mr.  Hanson :  I  object  to  that. 

Trial  Examiner  Bokat :  Objection  overruled. 

I  will  allow  the  question  for  what  it  is  worth. 

The  Witness:  As  a  private  individual  engaged  in  the 
newspaper  profession,  outside  of  hours  which  are 

1500  assigned  to  me  to  work  and  in  accordance  with  the 
principle  of  free  speech  which  prevails  in  the  coun¬ 
try,  I  have  told  members  of  the  Guild  my  opinion  of  the  or¬ 
ganization. 

Q.  (By  Mr.  Levin)  And  they  have  been  definitely  antag¬ 
onistic  to  the  principles  for  which  the  Guild  stands?  A.  I 
did  not  understand  the  question. 
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Mr.  Levin:  Well,  I  will  rephrase  it,  then. 

The  Witness :  Did  you — 

Q.  (By  Mr.  Levin)  Have  they  been  antagonistic  to  the 
principles  for  which  the  Guild  alleges  it  stands? 

Mr.  Hanson:  What  are  those  principles,  Mr.  Levin? 

Mr.  Levin :  I  will  ask  a  preliminary  question. 

Q.  (By  Mr.  Levin)  Do  you  know  generally  what  the 
purpose  of  the  American  Newspaper  Guild  is?  A.  I  have 
a  general  idea  of  what  its  purposes  are. 

Q.  Do  you  understand —  A.  Or  profess  to  be. 

Q.  Yes.  You  understand  that  its  purpose  is  to  organize 
all  the  employees  in  the  various  departments  of  the  pub¬ 
lishing  business  into  a  labor  organization?  A.  You  say  all 
the  employees? 

Q.  Yes.  A.  My  understanding  that  it  is  to  organize  all 
employees  except  those  in  certain  executive  capacities. 

Q.  Yes,  and  have  you  expressed  yourself  as  an- 

1501  tagonistic  to  those  ideas  and  as  against  those  ideas 
generally,  so  far  as  it  seeks  to  organize?  A.  I  have 

expressed  myself  thoroughly  and  absolutely  against  the 
Newspaper  Guild  existing  within  a  newspaper  office. 

Q.  And  in  your  capacity,  as  you  allege,  as  a  private  in¬ 
dividual,  you  have  certain  individuals  against  joining  the 
Guild?  A.  I  have  not  advised  certain  individuals  against 
joining  the  Guild. 

Q.  Have  you  expressed  your  opinion  as  to  the  desira¬ 
bility  of  an  employee  being  a  member  of  the  Guild?  A.  My 
comments  on  the  Guild  to  fellow  employees,  still  in  their 
personal  capacities  and  mine,  as  friends  engaged  in  the 
same  profession  and  necessarily  working  on  the  same 
paper,  has  been  that  I  do  not  consider  an  organization  such 
as  the  American  Newspaper  Guild  proper  within  a  profes¬ 
sion  of  the  character  of  journalism. 

Q.  Have  you  ever  made  the  statement,  Mr.  Sebring,  that 
firing  for  Guild  activity  is  justified?  A.  It  is  not  within 
my  province  to  make  such  a  statement  in  my  official  ca¬ 
pacity. 

Q.  In  your  own —  A.  As  a  private  individual,  I  have  the 
right  to  say  that. 

Trial  Examiner  Bokat:  Have  you  said  it? 

1502  The  Witness :  I  have. 
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Q.  (By  Mr.  Levin)  Now,  you  have  stated,  Mr.  Sebring, 
that  you  feel  it  is  necessary  for  the  supervisory  official 
to  have  the  absolute  power  to  determine  whether — who 
shall  or  who  shall  not  take  an  assignment  without  any 
dictation  from  any  source,  is  that  correct?  A.  That  is  cor¬ 
rect,  except  his  immediate  superior,  in  my  case,  or  in  the 
case  of  the  city  editor,  the  managing  editor  or  someone  of 
that  character. 

Q.  And  you  also  say  that  the  selection  and  determination 
of  and  the  retention  or  discharge  of  a  person  should  depend 
alone  upon  the  selection  and  will  of  the  particular  super¬ 
visory  official,  whether  he  be  city  editor  or  editorial  direc¬ 
tor?  A.  The  selection  of  a  person  for  a  particular  assign¬ 
ment? 

Q.  Yes;  I  think  your  statement  was  confined  to  that.  A. 
That  is  correct. 

Q.  Now,  Mr.  Sebring,  could  you  honestly  say  that  a  ques¬ 
tion  of  Guild  or  non-Guild  membership  of  a  particular  per¬ 
son,  if  you  knew'  it,  would  not  affect  your  determination  of 
the  assignment  of  that  individual  to  cover  a  particular 
story?  A.  It  would  not  affect  my  determination  in  any 
w’ay. 

Q.  How'ever,  you  do  feel  that  it  would  affect  that  per¬ 
son’s  ability  to  do  a  particular  assignment?  A.  I 
1503  do  not. 

Q.  Is  it  your  position,  then,  that  membership  in 
the  American  Newspaper  Guild  does  not  add  or  detract  or 
in  any  w'av  affect  the  ability  of  a  particular  person  to  do 
his  job  as  a  reporter?  A.  I  regard  the  American  News¬ 
paper  Guild  as  an  organization  which  should  be  entirely 
outside  of  a  newspaper  office,  inasmuch  as  anyone  can  be¬ 
long  to  any  organization  he  may  desire,  outside  of  his  work. 

Q.  Now%  would  you  read  my  question,  Miss  Reporter? 
Listen  to  it  and  see  if  you  can  answer  it. 

(The  question  w'as  read  by  the  reporter,  as  above  noted.) 

The  Witness:  My  answer  is  that  membership  in  the 
American  Newrspaper  Guild  has  no  connection  with  the  as¬ 
signment,  or  ability,  of  the  reporter. 

Q.  (By  Mr.  Levin)  Do  you  know  whether  or  not  on  the 
Herald  Tribune,  church  news  is  usually  mailed  in  to  the 
paper  by  the  various  churches?  A.  The  church  news  for 
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inclusion  in  the  advance  story  on  Friday  mornings,  is 
mailed  in  for  the  greater  part,  1  believe.  I  might  add  that 
on  Saturday  mornings  we  have  one  column,  or  one  story, 
rather,  devoted  to  topics  to  be  given  in  and  general  news  of 
the  Protestant  churches  and  another  story  devoted 

1504  to  the  Catholic  churches,  and  in  each  case  the  re¬ 
porter  does  some  actual  work  outside,  but  the  greater 

part  of  the  material  is  mailed  in  to  the  paper. 

Q.  And,  it  would  not  require  a  person  of  much  skill  to 
get  up  that  type  of  news,  would  it  ?  A.  It  would. 

Q.  The  fact  that  it  is  mailed  in  does  not  make  any  differ¬ 
ence?  A.  It  most  certainlv  does. 

Q.  In  what  respect?  A.  It  has  to  be  handled  quite  as 
carefully  as  any  of  the  most  important  stories  in  the  paper, 
inasmuch  as  that  is  one  of  the  important  stories  in  that 
paper. 

From  the  volume  of  material  sent  in,  which  naturally,  in 
a  city  like  New  York,  is  quite  large,  it  is  required  that  a 
careful  selection  of  the  material  be  made,  inasmuch  as 
every  church  in  the  city,  in  all  five  boroughs,  cannot  pos¬ 
sibly  be  mentioned  in  the  paper  and  the  judgment  of  the 
reporter  in  selecting  that  material  is  of  extreme  impor¬ 
tance. 

There  is  no  general  basis  for  selection  except  the  relative 
importance  of  the  church. 

Q.  Have  you  ever  assigned  a  special  feature  reporter  to 
do  that  type  of  work?  By  special  feature  reporter  I  mean 
a  reporter  who  ordinarily  does  feature  work?  A.  We  have 
Q.  And  is  that  done  frequently?  A.  There  are  no 

1505  reporters  assigned  to  feature  work.  That  work  is 
also  distributed  among  all  reporters. 

Q.  In  other  words,  you  have  no  reporters  who  constantly 
do  feature  work?  A.  We  have  not,  with  the  exception,  not 
in  my  department,  with  the  exception  of  men  in  the  Sunday 
department  who  write  feature  stories  for  the  Sunday 
papers.  They  are  entirely  out  of  my  province. 

Every  reporter  in  the  eyes  of  the  paper  is  absolutely  on 
an  equal  basis  insofar  as  relative  merit  and  experience  are 
concerned. 

Q.  Then,  it  would  make  no  difference  whether  or  not  you 
would  regard  a  man  who  has  great  writing  ability  over  the 
other  people,  insofar  as  the  assignment  of  that  person  to 
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write  his  story,  as  compared  with  those  who  would  tele¬ 
phone  in  their  stories?  A.  By  that  I  assume  you  mean  the 
difference  between  a  person  who  occasionally  writes  per¬ 
sonally  himself  a  long  story  which  might  or  might  not  be 
signed,  and  the  so-called  district  reporters? 

Q.  That  is  correct.  A.  Is  that  your  meaning? 

Q.  That  is  correct.  Is  there  no  distinction  made  between 
that  type?  A.  There  is  no  distinction  whatever.  They 

1506  are  all  reporters  on  the  same  paper. 

Q.  I  know.  But,  if  one  person  kept  on  that  type  of 
work  because  he  happened  to  be  skilled  in  writing  as  com¬ 
pared  with  others  who  are  not  as  skilled  as  that  reporter 
in  writing?  A.  I  should  say  that  the  reporter  in  the  office 
is  not  kept  on  his  type  of  work  because  of  his  skill  in  writ¬ 
ing,  so  much  as  the  district  reporter  is  kept  on  his  because 
of  his  familiarity  with  the  various  complex  conditions  in 
his  district. 

Q.  Well,  as  a  matter  of  fact,  aren’t  there  what  is  called 
“leg  men”  who  do  not  ordinarily  write  any  stories  but 
usually  have  them  written  by  someone  in  the  office?  A.  A 
leg  man  is  a  term  used  in  novels  and  motion  pictures  of 
newspaper  offices  to  describe  reporters  who  go  out  to  cover 
stories  and  telephone  them  in.  We  have  no  leg  men.  We 
have  reporters. 

Q.  Is  that  generally  true  throughout  the  newspaper  field 
as  a  whole?  A.  Newspaper  colloquialisms  differ  in  various 
parts  of  the  country,  so  I  suppose  it  might  not  necessar¬ 
ily  be. 

If  I  can  explain  further,  we  call  our  library  a  library. 
Some  newspapers  call  it  the  morgue.  The  term  is  never, 
or  very  seldom  used,  except  by  perhaps  some  of  the  older 
members  of  our  paper,  for  the  Herald  Tribune 

1507  library  perhaps,  that  being  a  poor  parallel,  but  that 
explains  colloquialism. 

Q.  The  Herald  Tribune  holds  a  rather  unique  position 
in  the  newspaper  field  in  this  country,  does  it  not?  A.  I 
shall  have  to  leave  that  for  others  to  answer. 

Q.  However,  in  your  position,  Mr.  Sebring,  you  have 
never  considered  the  particularizing  qualities  of  a  reporter 
as  qualifying  that  person  for  feature,  or  special  work,  as 
compared  with  what  we  call  leg  work?  A.  The  reporter 
who  is  an  experienced  writer  and  has  been  in  the  business 
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for  a  longer  period  is  more  likely  to  receive  the  so-called 
feature,  or  longer  stories. 

It  does  not  apply,  however,  that  that  reporter  sits  in  the 
office  at  all  times.  He  gets  out  and  does  his  part  of  the 
work  on  the  street. 

In  other  words,  there  are  no  favorites  on  the  New  York 
Herald  Tribune. 

Q.  However,  you  are  not  acquainted  with  the  salaries 
insofar  as  favors  are  concerned?  A.  That  is  entirely  out¬ 
side  of  my  province. 

Mr.  Levin:  I  have  no  further  questions. 

Mr.  Hanson :  I  have  a  few  questions,  Mr.  Sebring. 

Redirect  Examination 

Q.  (By  Mr.  Hanson)  In  the  matter  of  the  assignment  of 
reporters,  I  believe  you  testified  on  cross  examina- 

1508  tion  that  you  did  not  consider  Guild  membership  at 
all?  A.  That  is  correct. 

Q.  Do  you  recall  the  assignment  of  reporters  to  the  Hin- 
denberg  disaster?  A.  I  do,  very  vividly. 

Q.  How  were  the  men  selected  to  cover  that  ?  A.  One  re¬ 
porter,  the  aviation  editor  of  the  paper,  was  already  at 
Lakehurst  for  the  covering  of  the  arrival  of  the  airship, 
which  we,  of  course,  expected  would  be  in  the  ordinary 
way. 

When  the  flash  came  in,  I  was  night  city  editor,  and  I 
glanced  around  at  the  members  of  the  staff  who  were  avail¬ 
able  in  the  office  and  selected  three  to  go  down  from  the 
office  to  assist  the  aviation  editor  at  Lakehurst,  to  get  there 
as  rapidly  as  possible. 

One,  a  man  who  was  regarded  as  one  of  our  best  police 
reporters,  especially  good  at,  if  I  can  use  the  term,  “elbow¬ 
ing”  his  way  through  crowds,  another  a  man  who  speaks 
German  fluently,  and  a  third  a  man  who  had  assisted  the 
aviation  editor  and  was  familiar  with  the  technical  details 
which  might  be  required  in  covering  such  a  story. 

Q.  Do  you  know  whether  any  one  of  those  three,  or  all 
of  them,  were  members  of  the  Guild  ?  A.  The  man  who  I  de¬ 
scribed  as  a  police  reporter  was  a  member  of  the  Guild, 
and  quite  active  in  its  work.  To  this  day,  I  do  not 

1509  know  whether  either  of  the  other  two  men  is  a  mem¬ 
ber. 
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Incidentally,  may  I  say,  the  man  who  was  a  member  I 
regarded  as  one  of  my  very  good  friends  in  the  office — in 
the  office,  in  a  professional  capacity. 

Q.  Were  you  ever  a  member  of  the  Newspaper  Guild, 
yourself,  Mr.  Sebring?  A.  I  was. 

Q.  When  did  you  join?  A.  I  cannot  give  dates,  but  I 
joined  very  shortly  after  its  inception,  in  the  belief  that  it 
would  be  an  organization  devoted  to  the  professional — to 
the  maintenance  of  professional  standards  and  ethics  of 
newspaper  work.  In  other  words,  a  professional  organi¬ 
zation. 

Q.  Were  you  dropped  or  suspended  or  dismissed  from 
the  Guild?  A.  I  was  not. 

Q.  Are  you  now  a  member  of  the  Guild?  A.  I  am  not. 

Q.  Did  you  withdraw  voluntarily  from  the  Guild?  A.  I 
did,  and  very  decidedly. 

Q.  And  when  and  why?  A.  Again  I  cannot  give  the  date, 
but  a  dislike  of  the  Guild  activities  had  been  growing 
within  my  mind  as  it  took  on  labor  union  tendencies,  and 
when  picketing  of  various  New  York  City  news- 
1510  papers  began,  I  sent  a  letter  to  the  Comptroller  of 
the  Guild  Chapter  in  the  Herald  Tribune,  enclosing 
my  membership  card  which  had  been  paid  up  to  date  and 
resigning  and  giving  him  my  reasons  therefor. 

Q.  Have  you  any  prejudice  against  labor  unions  as  such, 
Mr.  Sebring?  A.  I  have  not. 

Mr.  Levin :  Objection. 

Trial  Examiner  Bokat:  Objection  is  overruled.  I  will 
allow  it. 

The  Witness :  I  have  not. 

Q.  (By  Mr.  Hanson)  Then,  as  I  understand  it,  you  stated 
that  you  joined  the  Guild  when  you  thought  it  was  a  pro¬ 
fessional  organization  and  you  withdrew  when  you  thought 
it  was  becoming  a  labor  organization?  A.  That  is  quite 
correct. 

Q.  Did  I  understand  you  to  say  that  you  thought  Guild 
activities  should  be  ground  for  discharge,  in  vour  personal 
opinion?  A.  In  my  personal  conversations  I  have  so 
stated. 

Q.  And  what  was  the  nature  of  the  activities  that  you  so 
regarded  as  grounds  for  discharge?  A.  That  is  based  on 
mv  feeling  that  newspaper  men,  or  any  other  persons,  may 
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belong  to  any  organization  outside  of  their  work,  which 
they  desire,  but  they  should  not  bring'  the  activities 

1511  of  those  organizations  into  their  profession. 

Q.  In  the  present  controversy  between  the  Amer¬ 
ican  Federation  of  Labor  and  the  Committee  for  Industrial 
Organization,  do  you  think  that  you  could  get  a  fair  report 
from  a  reporter  who  is  obligated  to  the  support  of  the  C.  I. 
O.?  A.  As  a  newspaper,  or  may  I  amend  that  to  say,  or 
taking  the  reporter  as  a  newspaper  man  of  experience,  the 
report  of  a  labor  activity  should  be  fully  as  fair  and  com¬ 
plete  as  the  report  of  any  other  activity. 

Q.  Might  it  not  vary  according  to  the  particular  indi¬ 
vidual?  A.  There  is  a  possibility  that  it  would  vary  ac¬ 
cording  to  the  particular  individual. 

Q.  Well,  if  you  knew  that  a  reporter  was  active  in  fur¬ 
thering  the  interests  of  the  C.  I.  0.,  would  you  assign  him 
to  cover  that  dispute  between  the  A.  F.  of  L.  and  the  C.  I. 
O.?  A.  I  think  there  would  be  some  hesitation  about  do¬ 
ing  so. 

Q.  All  right.  If  you  knew  that  a  reporter  was  active  in 
supporting  some  particular  form  of  legislation,  would  you 
assign  him  to  cover  that  particular  legislative  story?  A. 
I  would  not,  and  if  I  had  the  power  I  would  see  to  it  that 
he  were  no  longer  a  reporter,  having  affiliated  himself  with 
any  legislative  activity. 

Q.  All  right;  if  you  knew  that  a  reporter  is  vitally  op¬ 
posed  to  some  particular  faction  in  a  civil  war,  would 

1512  you  assign  him  to  cover  that  civil  war?  A.  I  should 
say  it  would  be  bad  policy  to  do  so. 

Q.  Is  it  not  a  fact,  Mr.  Scbring,  that  at  the  present  mo¬ 
ments  reports  concerning  the  war  in  Spain  have  been  a 
great  cause  of  controversy  among  the  readers  of  news¬ 
papers?  A.  That  I  would  assume  on  the  basis  of  general 
knowledge  to  be  correct. 

Q.  You  have  not  any  individual  knowledge  on  that?  A. 
No,  I  have  no  individual  knowledge. 

Q.  If  you  had  the  power  of  assignment  to  send  over  to 
cover  that  war  a  man  who  had  committed  himself  to  one 
faction  or  the  other,  in  Spain,  would  you?  A.  I  would  not. 

Q.  Then,  as  I  understand  your  testimony,  it  is  this,  that 
is  so  far  as  man’s  membership  in  any  particular  organiza¬ 
tion  outside  of  your  office  is  concerned,  you  would  not  take 
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into  consideration  that  membership  in  assigning  him  unless 
you  were  convinced  in  your  own  mind  that  such  member¬ 
ship  would  create  a  bias  in  his  judgment  that  would  make 
him  an  improper  person  to  receive  the  assignment?  A. 
That  is  correct,  and  in  that  case,  I  would  not  consider  him 
a  proper  person  to  be  a  member  of  an  impartial  newspaper 
staff. 

Mr.  Hanson:  That  is  all. 

Mr.  Levin:  Just  a  few  questions,  Mr.  Sebring. 

1513  Recross  Examination 

Q.  (By  Mr.  Levin)  Would  you  discharge  a  reporter  be¬ 
cause  he  took  a  definite  position  on  the  wages  and  hours  bill 
and  happened  to  be  covering  the  Capital  in  Washington, 
D.  C.?  A.  If  he  had  publicly  taken  that  position  in  his 
official  capacity  as  a  reporter,  or  an  employee  of  the  given 
newspaper,  I  would  feel  that  he  would  be  disqualified  to 
cover  the  Congressional  action  on  it. 

Q.  Suppose  he  w’ere  a  member  of  a  fraternal  organiza¬ 
tion  and  had  taken  a  position  on  the  Wages  &  Hours  Bill, 
would  you  regard  that  as  a  matter  for  discharge?  A.  That 
is  a  matter  entirely  outside  of  the  province  of  the  office. 

Mr.  Levin:  No  further  questions. 

Oh,  yes,  one  other  question.  % 

Q.  (By  Mr.  Levin)  What  position  do  you  hold — what 
position  did  you  hold  at  the  time  you  joined  the  Guild,  with 
the  paper?  A.  Assistant  night  city  editor. 

Q.  And  what  position  did  you  hold  at  the  time  you  re¬ 
signed  from  the  Guild?  A.  The  same.  I  must  say  that  I 
do  not  exactly  recall  the  dates,  but  I  am  quite  sure — in 
fact,  I  am  certain  that  I  resigned  before  I  became  night  city 
editor,  and  I  know  that  I  joined  when  I  was  still  as- 

1514  sistant  night  city  editor.  I  held  the  same  position 
at  both  times,  I  am  quite  sure,  although  I  cannot  back 

that  up  with  dates  at  the  moment. 

Q.  You  do  not  know”  the  approximate  date  of  your  resig¬ 
nation?  A.  No,  I  am  afraid  I  cannot  say  that. 

Q.  Well,  if  you  testified  you  became  night  city  editor 
in  June,  1935,  would  that  help  you  fix  the  date  of  your  res¬ 
ignation?  A.  It  is  my  impression,  which  I  tried  to  check 
through  my  recollection  the  other  day,  that  it  was  approxi¬ 
mately  1933  when  I  resigned. 

Mr.  Hanson:  Wait  a  minute,  Mr.  Sebring. 
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(There  was  discussion  off  the  record.) 

The  Witness :  Quite  obviously,  then,  it  must  have  been 
in  1934. 

The  one  instance  which  caused  me  to  turn  in  a  resigna¬ 
tion,  and  I  think  you  probably  will  be  able  to  fix  the  date, 
was  the  beginning  of  picketing  of  the  Long  Island  Daily 
Press. 

Q.  (By  Mr.  Levin)  Wasn ’  that  some  time  in  1935?  A.  It 
is  not  my  recollection  that  it  was,  after  I  became  night  city 
editor.  It  may  have  been  early  in  1935. 

Q.  But,  you  are  definitely  sure  that  you  were  not  night 
city  editor  at  the  time  you  resigned?  A.  I  am  quite  sure 
of  that,  and  I  did  not  resign  because  of  that. 

1515  Q.  Would  you  consider  yourself  qualified  to  be  a 
member  of  the  Guild  if  you  were  night  city  editor? 

A.  I  believe  that  a  person  in  the  position  of  night  city  edi¬ 
tor,  or  a  city  editor,  is  qualified  to  be  a  member  of  any  local 
newspaper  chapter,  so  I  understand.  That  is  merely  an 
understanding  and  not  personal  knowledge.  I  do  not,  how¬ 
ever,  believe  that  a  person  on  the  desk  should  be  a  member 
of  any  organization  of  that  character. 

Q.  When  you  say  “a  person  on  the  desk”,  what  do  you 
mean  by  that?  A.  I  am  sorry,  that  is  the  general  term, 
desk  man  is  the  general  term  for  men  who  sit  on  the  city 
desks  of  the  newspapers,  either  in  the  capacity  of  city  edi¬ 
tor,  night  city  editor,  or  their  respective  assistants.  It  does 
not  include  rewrite  men. 

Q.  It  w’ould  include  the  assistants  to  the  editor,  the  posi¬ 
tion  that  vou  held?  A.  Yes,  it  v’ould  include  that. 

Mr.  Levin :  I  have  no  further  questions. 

"Redirect  Examination 

Q.  (By  Mr.  Hanson)  What,  at  the  time  you  joined  the 
union,  was — your  impression  of  the  Guild’s  purposes  and 
objectives  was  different  than  w’hat  you  later  gained?  A. 
That  is  correct,  and  at  that  time  I  v’as  assistant 

1516  night  city  editor  and  had  no  qualms  about  joining. 

Mr.  Hanson:  That  is  all. 

Trial  Examiner  Bokat:  We  wfill  recess  until  five  minutes 
of  three. 

(Witness  excused.) 
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(Thereupon,  at  1 :55  o’clock  p.  m.,  a  recess  was  taken  un¬ 
til  2:55  o’clock  p.  m.) 

1517  After  Recess 

(Whereupon,  the  hearing  was  resumed,  pursuant  to  re¬ 
cess,  at  3:05  o’clock  p.  m.) 

Trial  Examiner  Bokat:  Are  you  ready  to  proceed? 

Mr.  Hanson:  Mr.  Stock. 

Henry  Wallace  Stock  a  witness  called  by  and  on  behalf 
of  the  Respondents,  being  first  duly  sworn,  was  examined 
and  testified  as  follows : 

Trial  Examiner  Bokat:  Give  your  full  name  and  ad¬ 
dress  to  the  reporter. 

The  Witness :  Henry  Wallace  Stock. 

Trial  Examiner  Bokat:  And  your  address? 

The  Witness:  Knickerbocker  News,  18-22  Beaver 
Street,  Albany,  Newr  York. 

Direct  Examination 

Q.  (By  Mr.  Hanson)  What  is  your  position  with  the 
Knickerbocker  News?  A.  I  am  the  advertising  manager. 

Q.  How  long  have  you  been  advertising  manager?  A.  A 
year  and  a  half. 

Q.  You  were  the  advertising  manager,  were  you,  on  June 
30,  last?  A.  Yes,  sir. 

Q.  Were  you  the  advertising  manager  of  the  Press  Com¬ 
pany  then,  or  just  the  Knickerbocker  News?  A.  I 

1518  was  the  advertising  manager  of  the  Knickerbocker 
Press  and  the  Albany  Evening  News. 

Q.  Yes.  Of  both  newspapers?  A.  Yes. 

Q.  On  July  1,  did  the  Knickerbocker  Press  suspend  pub¬ 
lication?  A.  Yes,  sir. 

Q.  And  as  a  result  of  that  suspension,  did  you  reduce 
your  staff?  A.  Yes,  sir,  I  did. 

Q.  Will  you  state  the  circumstances  incident  to  the  re¬ 
duction  of  your  staff?  A.  Some  two  or  three  days  prior 
to  the  announced  merger  of  the  papers,  I  was  instructed 
to  take  the  names  of  the  staffs  of  both  newspapers  and 
from  those  names  select  the  staff  which,  in  my  opinion,  was 
best  qualified  to  function  as  the  advertising  staff  of  the 
remaining  newspaper,  or  the  merged  newspaper. 
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Q.  \es.  And,  who  gave  you  those  instructions?  A.  Mr. 
McDonald,  the  general  manager. 

Q.  Now,  you  did  not  make  any  selections  outside  the 
advertising  department,  did  you?  A.  No,  sir. 

Q.  Can  you  state  what  treatment  was  given  those  em¬ 
ployees  who  were  discharged?  A.  The  employees 

1519  who  were  dismissed  were  given  one  week’s  pay  for 
every  year  that  they  had  been  employed  by  the  Press 

Company,  up  to  ten  years. 

Q.  Were  the  employees  of  the  advertising  department 
under  contract  with  the  Press  Company  that  required  the 
Press  Company  to  give  them  a  separation  allowance?  A. 
They  were  not. 

Q.  Had  the  Press  Company  posted  any  notice  with  re¬ 
spect  to  policy  with  respect  to  separations  such  as  that?  A. 
No,  sir. 

Q.  How  were  the  employees  informed  as  to  who  would 
be  retained  and  who  would  be  discharged?  A.  By  a  notice 
posted  on  our  bulletin  board  on  the  day  the  merger  was 
announced. 

Q.  Who  prepared  that  notice?  A.  I  did. 

Q.  Yes.  Now,  did  Mr.  McDonald  approve  the  selections 
which  you  made  ?  A.  I  submitted  the  selections  to  Mr.  Mc¬ 
Donald,  showing  him,  what,  in  my  judgment,  was  the  best 
qualified  staff. 

Q.  And  do  I  understand  that  he  approved  your  selec¬ 
tions?  A.  Yes,  sir,  he  did  approve  my  selections. 

Q.  He  did?  A.  Yes. 

Q.  Now,  you  are  familiar  with  the  fact  that  at  the 

1520  same  time  a  number  of  employees  were  discharged 
in  other  departments,  are  you  not,  Mr.  Stock?  A. 

Yes,  sir. 

Q.  Was  one  of  those  employees  John  Wanhope?  A.  Yes, 
sir. 

Q.  Did  you  know  John  Wanhope  prior  to  his  discharge? 
A.  Yes,  sir,  I  did. 

Q.  For  many  years?  A.  Ever  since  he  came  to  Albany. 
Q.  Yes.  Have  you  seen  John  Wanhope  at  any  time 
since  he  was  dismissed?  A.  Yes,  sir. 

Q.  Have  you  ever  had  any  discussions  with  him  concern¬ 
ing  what  he  is  doing  now?  A.  I  have. 

Q.  Will  you  state  the  nature  of  those  discussions? 
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Mr.  Levin:  May  we  have  the  time  and  place? 

Trial  Examiner  Bokat:  Yes,  will  you  fix  the  time  and 
place? 

Q.  (By  Mr.  Hanson)  Fix  the  time  and  place,  Mr.  Stock, 
as  best  you  can.  A.  It  was  at  luncheon,  I  think  early  in 
September.  I  cannot  be  absolutely  certain  of  the  date.  In 
Child’s  Restaurant. 

Q.  Where;  was  that  in  Albany?  A.  Albany. 

1521  Q.  Go  ahead.  A.  Very  frequently  members  of 
the  Press  Company,  both  advertising  department  as 

well  as  editorial,  had  luncheon  together.  It  was  not  a  very 
formal  affair,  but  different  members  of  the  staff  would 
drift  in  and  we  would  have  luncheon  together. 

Do  you  wish  me  to  continue? 

Q.  Go  ahead,  tell  us  what  happened.  A.  Down  there — 
Wanhope  informed  those  at  the  table  that  he  was  employed 
in  selling  Bondettes,  and  we  naturally  were  glad  to  hear 
that  was  employed  and  wanted  to  know  how  he  was  making 
out. 

John  informed  us  that  he  was  doing  very  well,  that,  as  a 
matter  of  fact,  he  had  made  more  money  selling  Bondettes 
in  the  last  week  than  he  had  in  the  entire  preceding  year 
working  in  the  newspaper. 

He  further  added  that  had  had  been  a  sap  to  have  worked 
for  newspapers  so  long  and  that  he  would  not  take  any 
work  for  a  newspaper. 

Mr.  Hanson :  That  is  all. 

Cross  Examination 

Q.  (By  Mr.  Levin)  Did  you  find  out  at  that  time,  or  any 
later  time,  that  Mr.  Wanhope  had  a  drawing  account  from 
the  Bondette  Company?  A.  No,  sir,  I  knew  noth- 

1522  ing  of  the  particulars  of  his  employment. 

Q.  And  you  at  no  time  discussed  whether  he  was 
receiving  a  drawing  account,  or  salary,  or  what  his  ar¬ 
rangement  was  with  the  Bondette  Company?  A.  No,  sir. 

Q.  And  you  do  not  know  whether  or  not  he  actually  re¬ 
ceived  any  amount  of  money  other  than  this  statement  that 
you  heard,  is  that  right,  at  this  conversation?  A.  That  is 
correct. 

Q.  If  Mr.  Wanhope  testified  here  that  he  had  a  drawing 
account  of  $50  a  week,  would  you  say  that  he  was  not  telling 
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the  truth  on  the  basis  of  the  statement  you  heard  him  make 
in  the  restaurant?  A.  Well,  a  drawing  account,  m  my 
opinion,  would  hardly  indicate  that.  He  might  have  a  draw¬ 
ing  account.  But,  in  my  opinion,  he  may  be  working  on  a 
commission,  and  the  drawing  account  would  not  indicate 

the  amount  of  money  that  he  was  earning 

0  Now  did  Mr.  McDonald  follow  exactly  the  selection 
which  you  had  made  as  to  the  men  to  be  retained  and  the 
men  to  be  discharged?  A.  Yes,  sir. 

Mr.  Hanson :  Please,  speak  up. 

The  Witness:  Yes,  sir. 

0.  (Bv  Mr.  Levin)  How  many  men  dul  you  ha\e 
1523  under  vou  in  the  advertising  department  of  both 
papers  prior  to  the  merger?  A.  Thirty  employees. 
Q.  Prior  to  the  merger?  A.  Yes. 

0  That  was  just  prior  to  the  merger .  A.  Yes,  sir. 

Q.  How  many  did  you  have  subsequent  to  the  merger . 

A.  We  reduced  that  by  ten. 

O  Now,  at  the  time— strike  that  out.  . 

When  was  the  first  time  prior  to  the  merger  in  the  paper* 

that  you  had  made  any  changes  in  your  advertmmg  deiiarL 

ment  other  than  the  discharges  of  those .  A.  Perhap. 
m  place  at  that  timet  A.  1  released 

Q  That  is,  a  solicitor  for  advertising .  A.  1  es. 

2-  iTdidta™tvfa“;-  imiiSm,  prior  to  the  time 
,hS  ™  ha  d  this  notice  from  Mr.  MeDona  d  toe  days 
before  the  merger,  that  there  was  to  be  a  lay-off  and  a 
merger  of  the  papers?  A.  I  knew  nothing  about  it. 
1594  Q3  Now,  Mr.  Stock,  did  you  ever  have  any  con¬ 
versation  with  the  employees  of  the  Press  C°mpjm 

concerning  their  membership  or  f. “J* 

n  -Li  9  a  t  I'ppw  there  were  several  ot  them  inar  "ci 

members  of  the  Guild,'  and  knew,  of  course,  that  there  was 

SUQ  Now'did  vou  ever  state  to  a  member  of  the  Guild  thjt 
you  would  let  a  paper  fold  up  before  you  would  sign  with 

^Ind  '  mT 

be?  of  the  Guild  to  the  Guild  in  terms  to  the  effect  that  the 
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Guild  was  similar  to  fleas  on  a  dog,  the  dog  referring  to 
a  newspaper  organization?  A.  I  think  I  do  recall  some 
such  conversation,  yes,  sir.  However,  I  would  like  to 
qualify  that. 

Q.  Surely;  go  ahead.  A.  I  did  not  refer  to  members  of 
the  Guild  as  fleas.  The  reference  I  made,  I  believe,  was 
that  I  would  have  the  same  attitude  toward  the  Guild  as 
I  would  toward  a  dog,  if  I  had  owned  it,  that  had  fleas, 
and  if  I  could  not  get  rid  of  them,  I  would  destroy  the  dog. 
That  was  the  reference. 

Q.  About  when  was  the  conversation,  or  these  conversa¬ 
tions?  A.  I  believe  that  conversation  was — I  find  it  diffi¬ 
cult  just  to  place  that. 

1525  I  believe  that  was  this  summer. 

Mr.  Nixon :  Meaning  1937  ? 

The  Witness :  In  1937. 

Q.  (By  Mr.  Levin)  Do  you  remember  with  whom  you 
had  the  conversation?  A.  With  whom?  Miss  Janet  Scott. 

Q.  About  when  was  the  prior  conversation?  A.  That  is 
the  conversation  I  am  referring  to. 

Q.  Did  this  all  take  place  at  one  conversation?  There 
were  two  statements  about  which  I  asked  you.  One  was 
about  folding  up  the  paper  and  the  other  in  reference  to  the 
fleas.  A.  That  was  all  in  one  conversation. 

Mr.  Levin :  I  have  no  further  questions. 

Redirect  Examination 

Q.  (By  Mr.  Hanson)  Mr.  Stock,  were  you  consulted  with 
respect  to  the  dismissals  in  the  editorial  department?  A. 
No,  sir. 

Q.  Do  you  have  any  supervision  over  the  editorial  de¬ 
partment?  A.  None  whatsoever. 

Q.  Has  Mr.  McDonald  ever  commented  on  the  Guild  to 
you?  A.  Only  that  there  are  these  hearings,  etc.,  but  not 
in  any  sense  as  to  their  activities. 

Q.  Has  Mr.  Lewis  ever  discussed  the  activities  of 

1526  the  Guild  with  you?  A.  No. 

Mr.  Hanson :  That  is  all. 

(Witness  excused.) 

Mr.  Hanson:  Mr.  McCue. 
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Frank  T.  McCue  a  witness  called  by  and  on  behalf  of 
the  Respondents,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Trial  Examiner  Bokat:  Give  your  full  name  and  ad¬ 
dress  to  the  reporter. 

The  Witness:  Frank  T.  McCue,  3  Carroll  Terrace,  Al¬ 
bany,  New  York. 

Direct  Examination 

Q.  (By  Mr.  Hanson)  What  is  your  position,  Mr.  Mc¬ 
Cue?  A.  I  am  assistant  advertising  manager. 

Q.  Of  what?  A.  The  Knickerbocker  News. 

Q.  How  long  have  you  been  with  the  Press  Company? 
A.  About  a  year  and  eight  or  nine  months. 

Q.  And  how  long  have  you  been  in  the  newspaper  busi¬ 
ness?  A.  About  twelve  or  thirteen  years. 

Q.  How  long  have  you  been  in  the  advertising  end  of  it? 
A.  About  ten  years. 

Q.  Where  did  you  work  before  you  came  to  Albany?  A. 

Telegraph  Newspapers,  Harrisburg,  Pennsylvania. 
1527  Q.  Now,  did  you  hear  Mr.  Stock’s  statement  about 

a  conversation  with  Mr.  Wanhope  at  the  luncheon 
table?  A.  Yes. 

Q.  Were  you  there?  A.  Yes. 

Q.  Did  you  hear  Mr.  Wanhope  make  the  statement  which 
Mr.  Stock  related?  A.  Yes. 

Mr.  Hanson :  That  is  all. 

Cross  Examination 

Q.  (By  Mr.  Levin)  Did  you  have  any  further  conversa¬ 
tion  with  Mr.  Wanhope  at  any  time  as  to  the  amount  of 
money  that  he  was  receiving?  A.  Nothing  other  than  meet¬ 
ing  him  on  the  street  occasionally  and  inquiring  as  to 
how*  he  was  doing. 

Q.  Did  he  ever  tell  you  that  he  had  a  drawing  account 
of  $50  a  week?  A.  No. 

Q.  Did  he  ever  tell  you  at  any  other  time,  any  further 
details  as  to  what  he  was  making?  A.  No,  he  always  gave 
the  indication  that  he  was  doing  well,  however. 

Q.  And  you  know  nothing  about  what  he  actually  was 
making  other  than  the  conversation  which  you  have  already 
testified  about?  A.  No. 
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1528  Mr.  Levin:  No  further  questions. 

(Witness  excused.) 

Mr.  Hanson :  Mr.  Frank. 

George  C.  Frank  a  witness  called  by  and  on  behalf  of  the 
Respondents,  being  first  duly  sworn,  was  examined  and 
testified  as  follows : 

Trial  Examiner  Bokat:  Give  your  full  name  and  ad¬ 
dress  to  the  reporter. 

The  Witness:  George  C.  Frank,  269  Manning  Boule¬ 
vard,  Albany,  New  York. 

Direct  Examination 

Q.  (By  Mr.  Hanson)  Where  are  you  employed,  Mr. 
Frank?  A.  In  the  Knickerbocker  News. 

Q.  As  what?  A.  An  advertising  solicitor. 

Q.  How  long  have  you  been  employed  there?  A.  About 
ten  years. 

Q.  Do  you  know  John  Wanhope?  A.  I  do. 

Q.  How  long  have  you  known  him?  A.  I  have  known 
him  for  at  least  five  years. 

Q.  Have  you  ever  been  present  when  John  Wanhope 
joined  the  luncheon  table  at  Childs?  A.  Yes,  I  have. 

1529  Q.  Have  you  ever  heard  him  discuss  his  present 
work  at  that  luncheon  table?  A.  Yes,  I  did. 

Q.  When?  A.  Well,  it  was  the  latter  part  of  August  or 
the  first  part  of  September. 

Q.  What  year?  A.  Of  last  year,  1937. 

Q.  Will  you  state  for  the  record  the  substance  of  Mr. 
Wanhope ’s  conversation  with  you  that  day?  A.  Well, 
there  was  a  group  of  us  at  the  luncheon  table  and  John 
Wanhope  joined  us. 

Someone  in  the  group  asked  Mr.  Wanhope  how  he  was 
doing  with  the  Bondettes.  He  told  us  that  he  was  doing 
very,  very  well,  that  within  the  past  week  or  two  his  earn¬ 
ings  from  selling  Bondettes  had  been  more  than  w’hat  he 
had  earned  the  entire  past  year  for  the  Press  Company. 

He  further  went  on  to  say  that  he  would  never  go  back 
to  work  again  for  the  Press  Company  or  any  newspaper. 

Those  are  his  words  as  closely  as  I  can  remember  them 
now. 

Mr.  Hanson :  That  is  all. 
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Cross  Examination 

Q.  (By  Mr.  Levin)  Now,  did  you  ever  have  any  conver¬ 
sation  with  Mr.  Wanhope  at  any  other  time  about  his 

1530  position?  A.  Oh,  yes,  I  believe  I  have. 

I  met  John  every  once  in  so  often  on  the  streets 
downtown,  and  invariably  I  would  ask  him  how  he  was  do¬ 
ing.  I  knew  that  they  were  doing  very  well  from  the  num¬ 
ber  of  accounts  that  were  being  sold  by  this  Bondette  Cor¬ 
poration. 

Q.  Did  you  know  that  Wanhope  had  sold  all  those  ac¬ 
counts?  A.  I  knew  that  he  had  not  sold  them  all,  because 
he  had  told  us  at  different  times  the  number  that  he  had 
sold. 

Q.  And  did  you  know  how  much  he  was  receiving  on  the 
selling  of  these  accounts,  on  each  account?  A.  I  do  not. 

Q.  And  you  base  your  statement  that  he  was  doing  well 
on  this  one  conversation  you  heard  in  Childs?  A.  That  and 
several  occasions — several  other  conversations. 

Q.  What  other  conversations,  can  you  remember?  A. 
Well,  I  can  remember  one  conversation  on  State  Street,  on 
an  afternoon  just  prior  to  the  Bondette  Company  break¬ 
ing,  when  they  had  secured  a  sufficient  number  of  accounts 
to  insure  the  advertising  of  that  particular  product,  and 
John  Wanhope  mentioned  that  afternoon  that  when  they 
were  cleaned  up  in  Albany,  and  he  did  not  know  where  he 
was  going,  he  thought  it  would  be  somewhere  in  Jersey,  or 
out  in  the  western  part  of  the  State. 

Q.  About  when  was  that?  A.  That  must  have 

1531  been  the  latter  part  of  September  or  the  first  part 
of  October. 

Q.  And  you  know,  as  a  matter  of  fact,  he  has  not  gone 
out  of  Albany  since  that  time?  A.  No,  I  did  not  know  that? 

Q.  Haven’t  you  seen  him  around?  A.  No,  I  have  not 
seen  Mr.  Wanhope,  I  do  not  believe,  since  that  time. 

Q.  And  all  the  times  that  you  did  run  into  him,  then, 
were  in  the  months  of  August  and  September?  A.  That 
is  right. 

Q.  Do  you  know  when  he  started  with  the  Bondette  Com¬ 
pany?  A.  Not  exactly,  no. 

Q.  Approximately?  A.  I  would  only  be  guessing  at  it. 

Q.  You  do  not  know  how  long  Mr.  Wanhope  had  been 
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with  the  Bondette  Company  at  the  time  you  heard  him 
make  the  statement  in  Childs?  A.  No,  I  do  not  know  how 
long  he  had  been  with.  them. 

Q.  Were  any  drinks  served  at  the  time  you  had  this 
conversation  ?  A.  No,  there  were  not. 

Q.  Do  you  know  anything  about  the  internal  affairs  of 
the  Bondette  Company  or  how  much  money  it  is  earning? 
A.  No,  sir,  I  do  not. 

1532  Q.  Now,  did  you  ever  speak  to  any  of  the  em¬ 
ployees  of  the  Press  Company  about  the  Guild  and 

the  fact  that  it  was  taking  money  from  the  advertising  de¬ 
partment,  so  far  as  the  getting  of  the  raises  by  the  Guild 
was  concerned?  A.  Not  that  I  recall. 

Q.  Did  you  ever  express  any  antagonism  to  anyone,  to 
any  of  the  things  for  which  the  Guild  stood,  so  far  as  the 
Press  Company  was  concerned?  A.  Not  that  I  know  of. 

Q.  Do  you  remember  having  conversations  with  any 
other  employees  about  the  Guild?  A.  I  do  not  recall  any 
other  specific  conversation. 

Q.  Do  you  recall  any  general  conversation?  A.  No,  I 
do  not  believe  I  do  that. 

Q.  Well,  would  you  say  that  you  did  not  have  any  con¬ 
versations  with  any  of  the  employees  about  the  Guild?  A. 
To  the  best  of  my  knowledge,  I  did  not. 

Q.  And  when  you  say  to  the  best  of  your  knowledge,  you 
are  considering  the  fact  of  your  various  contracts  with  the 
employees  and  conversations  you  had  with  them  all  during 
the  period  of  the  time  you  worked  there?  A.  By  employees 
you  mean  employees  of  the  advertising  department? 

Q.  No,  employees  of  the  Press  Company,  includ- 

1533  ing  all  the  employees.  A.  Well,  we  do  not  have  very 
much  contact,  or  hardly  any  contact  with  the  other 

departments,  the  editorial  department. 

Q.  My  question  is  only  relating  to  the  employees  of  the 
advertising  department.  A.  Yes,  I  did. 

Q.  Now,  considering  the  employees  in  the  editorial  de¬ 
partments,  have  you  had  conversations  with  them  about 
the  Guild?  A.  Not  that  I  recall. 

Q.  Would  you  say  that  you  did  not  have  any  conversa¬ 
tions  with  them?  A.  I  cannot  remember  having  any  con¬ 
versations  with  any  employees  of  the  editorial  department 
in  connection  with  the  Guild. 
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Q.  You  do  not  remember  expressing  any  antagonism  to 
the  Guild  to  any  person  employed  by  the  Press  Company? 
A.  No,  not  to  the  best  of  my  knowledge,  I  do  not. 

Mr.  Levin :  No  further  questions. 

Mr.  Hanson :  That  is  all. 

(Witness  excused.) 

Mr.  Hanson:  I  have  some  other  witnesses,  Mr.  Exam¬ 
iner,  who  are  on  the  way. 

Trial  Examiner  Bokat:  We  wall  call  a  recess  until  the 
witnesses  arrive. 

(A  short  recess  was  taken.) 

1534  Mr.  Levin:  I  might  call  Mr.  Frank  back  for  just 
one  question. 

Trial  Examiner  Bokat:  Mr.  Frank  is  recalled  for  one 
question. 

George  C.  Frank  resumed  the  stand  as  a  witness  by 
and  on  behalf  of  the  Respondent,  and  having  been  pre¬ 
viously  duly  sworn,  testified  further  as  follows: 

Recross  Examination 

Q.  (By  Mr.  Levin)  Do  you  remember  talking  to  Mr. 
Christman  at  the  time  he  was  doing  real  estate  news,  at 
about  the  time  of  the  Guild  Agreement,  in  March,  1937 
about  the  Guild  in  any  way  whatsoever?  A.  No,  I  do  not. 
I  remember  I  have  had  many  conversations  with  Mr. 
Christman,  because  I  was  interested  in  real  estate  from 
the  advertising  angle.  I  do  not  recall  any  Guild  conversa¬ 
tions,  however. 

Mr.  Levin :  All  right.  That  is  all. 

(Witness  excused.) 

Mr.  Hanson:  Captain  Young. 

Trial  Examiner  Bokat :  I  believe  this  witness  was  sworn 
previously. 

1535  Mr.  Hanson:  He  was  sworn  and  he  was  then  un¬ 
der  subpoena  from  the  Board. 

Charles  Young  a  witness  called  by  and  on  behalf  of  the 
Respondents,  having  been  previously  duly  sworn,  was  ex¬ 
amined  and  testified  as  follows: 
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Direct  Examination 

Q.  (By  Mr.  Hanson)  Captain  Young,  you  are  the  same 
Charles  Young  who  testified  previously  in  the  case,  are 
you  not?  A.  Yes. 

Q.  You  are  the  sports  editor  of  the  Knickerbocker 
News?  A.  Yes,  sir. 

Q.  And  prior  to  that  you  had  been  the  sports  editor  of 
what  paper?  A.  Both  papers. 

Q.  Both  papers,  Knickerbocker  Press  and  Albany  Eve¬ 
ning  News?  A.  That  is  correct. 

Q.  And  occupied  that  position  for  many  years?  A.  Yes, 
sir. 

Q.  I  believe  you  also  testified  that  Mr.  Flood,  Mr.  Dan- 
forth,  and  Mr.  Davison  had  worked  under  you  in  that  sports 
department,  is  that  correct?  A.  Yes,  sir.  I  testified,  I  believe, 
that  we  had  five  men  up  until  the  time  of  the  merger, 

1536  including  myself.  Those  five,  Mr.  Danforth,  Mr. 
Flood,  Mr.  Andrews,  and  Mr.  Davidson. 

Q.  Yes?  A.  And  after  the  merger,  we  had  three  in  the 
department. 

Q.  Those  three  were  yourself,  Mr.  Danforth,  and  Mr. 
Flood?  A.  That  is  correct. 

Q.  Had  any  one  else  worked  in  vour  department  since  1934 
who  was  not  there  at  the  time  of  the  merger?  A.  Yes,  sir, 
Mr.  Albert  Maas. 

Q.  Now,  Mr.  Young,  are  you  a  member  of  the  Tri-Citv 
Guild?  A.  I  am  not. 

Q.  Have  you  ever  been?  A.  I  have  not. 

Q.  Do  you  know  whether  any  of  those  who  worked  with 
you  have  ever  been  members  of  the  Tri-Citv  Guild?  A.  At 
one  time  the  four  of  them,  Mr.  Flood,  Mr.  Danforth,  Mr. 
Davidson,  and  Mr.  Andrews  were  members  of  the  Guild. 

Q.  Who  assigned  them  to  their  work?  A.  I  did. 

Q.  Did  you  ever  allow  the  fact  that  they  were  members  of 
the  Guild  to  affect  your  judgment  in  the  matter  of  their 
assignments?  A.  I  never  considered  the  Guild  in 

1537  handing  out  assignments. 

Q.  Were  you  ever  instructed  to  consider  the  Guild 
in  handing  them  out?  A.  The  Guild  was  never  mentioned  to 
me  by  any  of  my  superior  officers. 
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Q.  Who  were  your  superior  officers?  A.  I  regarded  Mr. 
Lewis  the  only  one,  although  I  imagine  that  the  managing 
editor  would  come — would  be  one  of  my  superiors. 

Q.  Neither  Mr.  Lewis  nor  the  managing  editor  of  either 
paper  discussed  the  Guild  with  you?  A.  Absolutely  not. 

Q.  You  never  heard  Mr.  Lewis  make  any  derogatory 
remarks  about  the  Guild  of  any  kind  or  description,  did 
you  ?  A.  I  did  not. 

Q.  Did  you  ever  hear  him  making  remarks  about  the  Guild 
interfering  with  the  work  of  the  paper?  A.  I  never  heard 
him  say  that. 

Q.  Did  you  ever  make  any  remarks  that  the  Guild  inter¬ 
fered  with  the  work  of  your  department?  A.  Never. 

Q.  And  did  any  of  the  Guild  members  who  worked  for  you 
ever  complain  to  you  about  Mr.  Lewis?  A.  Not  a  one. 

1538  Q.  Was  the  fact  of  the  Guild  meetings  known  to 
you?  A.  I  heard  a  lot  of  talk  about  it  when  they  were 

going  to  take  place,  and  so  on. 

Q.  Did  you  hear  about  them  afterwards?  A.  Some  con¬ 
versations,  but  not  as  an  interested  spectator,  but  sitting 
there  you  could  not  help  but  hear  some  of  the  things  that 
they  talked  about. 

Q.  And  there  was  quite  common  talk  about  the  office  con¬ 
cerning  Guild  matters  ?  A.  In  the  office  ? 

Q.  Yes.  A.  Yes,  there  was. 

Q.  So,  if  you  had  been  interested,  or  if  you  could  not  have 
avoided  it,  you  could  have  heard  a  lot,  couldn’t  you?  A.  I 
guess  I  could  have. 

Q.  Now,  your  relationship  with  your  assistants  and  asso¬ 
ciates  has  always  been  friendly?  A.  I  agree  with  that  per¬ 
fectly. 

Q.  And  your  relationship  with  Mr.  Lewis  has  been  friend¬ 
ly?  A.  I  have  had  very  little  orders  from  Mr.  Lewis,  and  I 
have  worked  there  as  I  have  worked  under  all  other  man¬ 
aging  editors.  There  has  been  very  little  friction  that  I 
know  of.  I  think  I  have  satisfied  him  and  I  think  he  has 
satisfied  me. 

1539  Q.  Now,  in  your  contacts  with  Mr.  Lewis,  has  he 
exhibited  a  knowledge  of  the  sports  department?  A. 

He  has. 

Q.  He  is  interested  in  sports,  is  he  not?  A.  Very  much  so. 
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Q.  You  have  attended  sports  events  with  him,  have  you 
not?  A.  No,  not  with  him.  I  have  been  in  the  same  building 
with  him. 

Q.  You  have  seen  him  there?  A.  Yes,  I  have  seen  him 
there. 

Q.  When  you  go  to  those,  you  are  usually  on  a  job,  are 
you  not?  A.  Well — 

Q.  Quite  frequently?  A.  Quite  frequently.  Sometimes  I  go 
just  to  get  spectator  comments  rather  than  news,  and  I 
have  the  other  fellows  write  the  straight  news  story  at 
times. 

Q.  Based  on  your  experience,  Mr.  Young,  do  you  consider 
that  you  nowT  have  a  well-balanced  and  competent  staff  to 
work  on  the  afternoon  newspaper?  A.  We  have  five — we  did 
have  five  for  three  papers,  and  we  now  have  three,  and  as 
we  have  run  for  the  last  fifteen  or  twenty  years  I  would 
say  yes,  as  long  as  the  departments  work  is  currently  satis¬ 
factory  to  the  office. 

1540  Mr.  Hanson :  That  is  all. 

Cross  Examination. 

Q.  (By  Mr.  Levin)  Now,  Mr.  Young,  you  were  on  friendly 
terms  with  the  people  in  your  department?  A.  I  certainly 
believe  I  am,  at  least  I  hope  so. 

Q.  You  never  expressed  to  them  any  antagonism  to  the 
Guild?  A.  No,  I  did  not,  for  the  simple  reason  that  at  one 
time,  as  I  told  Mr.  Hanson,  there  were  four  members  of  the 
Guild,  and  three  of  those  held  office  at  one  time  or  other  in 
the  Guild. 

Q.  And  you  never  discouraged  them  from  being  officers? 
A.  Absolutely  not. 

Q.  Did  you  ever  relate  to  Mr.  Lewis  any  of  the  remarks 
that  you  heard  about  the  Guild  from  the  employees  in  your 
department?  A.  I  certainly  did  not.  I  never  talked  about  the 
Guild  with  Mr.  Lewis  or  any  other  officer  of  the  Press  Com¬ 
pany. 

Q.  And  would  you  regard  it  in  the  nature  of  a  violation  of 
confidence  if  you  did  relate  it?  A.  No,  I  do  not  think  I  could 
because  there  were  other  non-Guild  members  could  hear 
them  the  same  as  I  could.  I  would  not  say  it  was  in  the  na¬ 
ture  of  a  confidence  or  anything  that  was  told  to  me. 
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If  they  said  it  was  in  confidence,  which  did  not  hap- 

1541  pen,  I  certainly  would  not  tell  anybody. 

Q.  How  frequently  did  you  have  these  chats  about 
the  Guild?  A.  1  did  not  have  them. 

Q.  1  mean,  did  the  employees  have  them  while  you  were 
there?  A.  Well,  it  seemed  they  generally  neared  my  desk 
whenever  they  had  them. 

Q.  And  did  you  tell  them  to  stop  this  talk?  A.  Oil,  no. 

Q.  As  long  as  they  did  their  work?  A.  I  kept  working 
sometimes,  and  at  other  times  I  sat  back  and  waited  until 
they  got  through. 

Q.  You  did  not  regard  it  as  interfering  with  their  work  in 
any  way?  A.  Xo,  I  did  not,  because  1  really  thought — it 
would  generally  happen  when  most  of  them  were  through 
with  their  work,  around  four  o'clock  or  four-thirty  o'clock. 

Q.  From  the  nature  of  their  conversations,  could  you 
relate  what  went  on  at  Guild  meetings?  A.  I  could  not. 

(c>.  Did  you  speak  to — strike  that. 

Other  employees  other  than  those  in  your  department 
also  spoke  in  conversation  about  the  Guild  in  your  pres¬ 
ence?  A.  Most  of  the  conversations  I  refer  to  were 

1542  not  members  of  tin*  sports  department,  they  were  by 
other  members  of  the  editorial  staff.  Around  four 

o'clock  at  most  there  are  only  two  of  the  sports  department 
there. 

(,).  And  would  they  generally  he*  Guild  members  or  non- 
Guild  members  included  in  it?  A.  Well,  my  answer  to  that 
would  have  to  be* a  guess,  because  I  really  do  not  know  even 
to-day  who  the  non-Guild  members  are  and  all  the  Guild 
members  were  or  a  re. 

Mr.  Levin:  I  have  no  further  questions. 

Mr.  Hanson:  Xo  more  questions. 

( Witness  excused.) 

M  r.  1  Ianson  :  M  r.  M ohan. 

Frank  P.  Mohan,  a  witness  called  by  and  on  behalf  of  the 
Respondents,  being  lirst  duly  sworn,  was  examined  and 
testified  as  follows: 

Trial  Fxaminer  Bokat :  Give  your  full  name  and  address 
to  the  reporter. 

Tlie  Witness:  Frank  l\  Mohan.  West  Sand  Lake,  X.  V. 
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Direct  Examination. 

Q.  (Bv  Mr.  Hanson)  Mr.  Mohan,  I  told  you  1  was  going 
to  have  vou  subpoenaed  as  a  witness  in  this  case,  did  1  not? 
A.  Yes. 

Q.  Speak  up  so  that  the  reporter  can  hear.  A.  Yes. 

Q.  And  you  are  here  on  that  understanding.'  A.  Yes. 

1543  Q.  Xow,  will  you  state  how  long  you  have  been 
engaged  in  the  newspaper  business?  A.  Since  about 

1915,  but  not  continually.  About  seven  years  out  of  that 
time. 

Q.  Now,  then,  with  the  exception  of  the  approximate 
seven  year  period,  you  were  in  the  newspaper  business  in 
1915,  or  you  have  been  down  to  date,  is  that  correct?  A. 
That  is  right. 

Q.  And  would  you  care  to  state  what  you  were  doing  dur¬ 
ing  the  period  you  were  not  in  the  newspaper  business?  A. 
I  was  confidential  see-rota rv  to  the  Mavor  of  Trov  for  seven 

•  •  4 

years. 

Q.  And  when  did  you  come  to  work  for  the  Press  Com¬ 
pany?  A.  In  the  middle  of  October,  this  last  time. 

(c).  When  did  you  first  come  to  work  for  the  Press  Com¬ 
pany?  A.  I  worked  for  the  Press  Company  five  different 
times.  The  first  time  back  in  19*25  or  1926.  1  came  to  them 
in  March  of  1937  up  to  the  time  I  came  in  October. 

(t).  Yes.  And  then  you  worked  for  the  Press  Company 
on  the  Albany  Evening  News,  is  that  correct,  from  March 
until  approximately  June  30th  or  July  1st  ?  A.  That  is  right. 
(c>.  And  you  were  discharged  then?  A.  Yes. 

1544  Q.  And  when  you  were  discharged  was  the  sep¬ 
aration  allowance  given  you?  A.  Yes. 

(t).  How  much  ?  A.  Two  weeks  pay. 

(c).  Two  weeks  pay?  A.  Yes. 

(c).  Yon  had  not  worked  a  full  year,  though,  at  the  time  of 
your  discharge?  A.  No. 

Q.  What  position  did  you  hold  at  the  time  you  were  dis¬ 
charged?  A.  1  was  on  the  rim  of  the  copy  desk. 

(c).  On  the  rim  of  the  copy  desk?  A.  Yes. 

Q.  Were  you  then  a  member  of  the  Tri-City  Newspaper 
(Ini Id  ?  A.  I  was. 

(c).  How  long  had  you  been  a  member  of  the  Tri-City 
Guild?  A.  1  think  I  joined  the  Guild  in  the  late  fall  or  early 
winter  of  1936. 
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If  they  said  it  was  in  confidence,  which  did  not  hap- 

1541  pen,  T  certainly  would  not  tell  anybody. 

Q.  How  frequently  did  you  have  these  chats  about 
the  Guild/  A.  I  did  not  have  them. 

Q.  I  mean,  did  the  employees  have  them  while  you  were 
there/  A.  Well,  it  seemed  they  generally  neared  my  desk 
whenever  they  had  them. 

Q.  And  did  you  tell  them  to  stop  this  talk  /  A.  Oh,  no. 

Q.  As  long  as  they  did  their  work/  A.  1  kept  working 
sometimes,  and  at  other  times  I  sat  back  and  waited  until 
they  got  through. 

Q.  You  did  not  regard  it  as  interfering  with  their  work  in 
any  way?  A.  Xo,  I  did  not,  because  1  really  thought — it 
would  generally  happen  when  most  of  them  were  through 
with  their  work,  around  four  o'clock  or  four-thirty  o'clock. 

Q.  From  the  nature  of  their  conversations,  could  you 
relate  what  went  on  at  Guild  meetings  /  A.  I  could  not. 

Q.  Did  you  speak  to — strike  that. 

Other  employees  other  than  those  in  your  department 
also  spoke  in  conversation  about  the  Guild  in  your  pres¬ 
ence?  A.  Most  of  the  conversations  I  refer  to  were 

1542  not  members  of  the  sports  department,  they  were  by 
other  members  of  the  editorial  staff.  Around  four 

o'clock  at  most  there  are  only  two  of  the  sports  department 
there. 

Q.  And  would  they  generally  be  Guild  members  or  non- 
Guild  members  included  in  it  /  A.  Well,  my  answer  to  that 
would  have  to  be* a  guess,  because  I  really  do  not  know  even 
to-day  who  the  non-Guild  mein  hers  are  and  all  the  Guild 
members  were  or  are. 

Mr.  Levin:  I  have  no  further  questions. 

Mr.  Hanson:  Xo  more  questions. 

(Witness  excused.) 

Mr.  Hanson;  Mr.  Mohan. 

Frank  P.  Mohan,  a  witness  called  by  and  on  behalf  of  the 
Respondents,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Trial  Fxaminer  Bokat :  Give  your  full  name  and  address 
to  the  reporter. 

The  Witness:  Frank  1\  Mohan.  West  Sand  Lake,  X.  Y. 
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Direct  Examination. 

Q.  (By  Mr.  Hanson)  Mr.  Mohan,  I  told  you  I  was  going 
to  have  you  subpoenaed  as  a  witness  in  this  case,  did  1  not? 
A.  Yes. 

(c).  Speak  up  so  that  the  reporter  can  hear.  A.  Yes. 

(c).  And  you  are  here  on  that  understanding.'  A.  Yes. 

1543  Q.  Now,  will  you  state  how  long  you  have  been 
engaged  in  the  newspaper  business?  A.  Since  about 

1915,  but  not  continually.  About  seven  years  out  of  that 
time. 

Q.  Now,  then,  with  the  exception  of  the  approximate 
seven  year  period,  you  were  in  the  newspaper  business  in 
1915,  or  you  have  been  down  to  date,  is  that  correct  ?  A. 
That  is  right. 

Q.  And  would  you  care  to  state  what  you  were  doing  dur¬ 
ing  the  period  you  were  not  in  the  newspaper  business?  A. 
I  was  confidential  secretary  to  the  Mayor  of  Troy  for  seven 
years. 

Q.  And  when  did  you  come  to  work  for  the  Press  Com¬ 
pany?  A.  In  the  middle  of  October,  this  last  time. 

(t).  When  did  you  first  come  to  work  for  the  Press  Com¬ 
pany?  A.  1  worked  for  the  Press  Company  live  different 
times.  The  first  time  back  in  1925  or  192C.  I  came  to  them 
in  March  of  1937  up  to  the  time  I  came  in  October. 

(c).  Yes.  And  then  you  worked  for  the  Press  Company 
on  the  Albany  Evening  News,  is  that  correct,  from  March 
until  approximately  June  30th  or  July  1st  ?  A.  That  is  right. 
(t).  And  you  were  discharged  then?  A.  Yes. 

1544  (t).  And  when  you  were  discharged  was  the  sep¬ 
aration  allowance  given  you?  A.  Yes. 

(c>.  Ilow  much?  A.  Two  weeks  pay. 

(c).  Two  weeks  pay?  A.  Yes. 

Q.  You  had  not  worked  a  full  year,  though,  at  the  time  of 
your  discharge?  A.  No. 

Q.  What  position  did  you  hold  at  the  time  you  were  dis¬ 
charged  ?  A.  I  was  on  the  rim  of  the  copy  desk. 

(,).  On  the  rim  of  the  copy  desk?  A.  Yes. 

().  Were  you  then  a  member  of  the  Tri-City  Newspaper 
Guild  ?  A.  I  was. 

().  How  long  had  you  been  a  member  of  the  Tri-City 
Guild?  A.  I  think  I  joined  the  Guild  in  the  late  fall  or  early 
winter  of  1936. 
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Q.  Now,  that  would  be  the  late  fall  of  1935  or  early  winter 
of  1936,  or  the  late —  A.  Well,  it  was  along,  possibly  October 
or  November  of  1936. 

Q.  And  where  were  you  employed  when  you  joined 

1545  the  Guild?  A.  The  ITiion  Star  of  Schenectady. 

Q.  Schenectady  is  one  of  the  units  of  the  Tri-Citv 
Guild,  is  it  not?  A.  Vos. 

(c).  So  that  when  you  came  to  work  for  the  Press  Company 

last  March  von  were  tlum  a  member  of  the  Tri-Citv  Guild? 
*  • 

A.  I  was. 

Q.  And  how  did  you  net  your  position  with  the  Press 
Company  at  that  time?  A.  Mr.  Lewis  hired  me  after  an 
interview,  the  interview  followed  a  telephone  call  1  made 
to  Mr.  Lewis  asking  for  tin*  job. 

Q.  You  applied  for  an  opportunity  to  talk  the  job  over 
with  him,  is  that  correct  ?  A.  That  is  correct. 

(v).  And  you  were  given  an  opportunity  to  talk  the  job 
over?  A.  Yes. 

(c).  And  during  the  course  of  your  conversation,  did  he  ask 
you  whether  or  not  you  were  a  member  of  the  Guild?  A.  lie 
did  not  mention  the  Guild. 

Q.  Did  he  ever  mention  the  Guild  to  you  in  any  conver¬ 
sation  ?  A.  Xo. 

Q.  At  that  time,  or  later?  A.  The  Guild  was  not 

1546  discussed  between  Mr.  Lewis  and  myself  until  after 
the*  Knickerbocker  Press  was  suspended  and  then  at 

that  time  it  was  discussed  very  briefly,  and  brought  up  by 
me. 

(>.  And  what  happened  then?  A.  Voluntarily. 

(t>.  What  happened  then?  A.  Three  or  four  days  after  the 
Knickerbocker  Press  was  suspended  and  I  was  no  longer 
employed  by  the  Press  Company,  of  course,  Mr.  Lewis  at 
that  time  was  not  my  employer.  Tin*  situation,  apparently, 
in  Albany,  looked  as  thought-well,  that  a  strike  might 
result. 

Mr.  Lewis  had  been  making  every  effort  to  find  me  a  job 
and  I  told  Mr.  Lewis  voluntarily  that  in  the  event  of  a 
strike  I  most  certainly  would  stand  with  the  Guild  because 
I  was  a  member,  but  that  I  wanted  him  to  know  that  such  a 
condition,  such  a  situation  would  not  in  any  way  alter  my 
personal  feelings  toward  him. 
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Q.  And  what  were  your  personal  feelings  toward  him? 

Mr.  Levin:  Objection. 

Trial  Examiner  Bokat :  Objection  is  overruled.  I  will 
allow  it. 

The  Witness:  Inasmuch  as  Mr.  Lewis  was  making  an 
effort  to  find  me  work,  and  inasmuch  as  I  believed  that  my 
leaving  the  paper  was  not  entirely  due  to  him,  the 

1547  fact  that  he  treated  me,  I  considered,  fairly,  I  felt 
that — 

Mr.  Levin  :  I  ask  that  all  the  previous  remarks  be  stricken 
as  not — 

Trial  Examiner  Bokat:  I  assume — 

Mr.  Levin:  I  move  that  all  the  previous  remarks  up  to  the 
time  of  the  words,  t;T  felt,”  be  stricken  as  not  responsive. 
The  reasons  why  lie  felt  the  way  he  did. 

Trial  Examiner  Bokat:  Will  you  read  the  question  and 
answer  back  to  me,  please? 

(The  question  and  answer  were  read  back  by  the  reporter 
as  above  noted.) 

Trial  Examiner  Bokat:  Will  you  complete  your  answer? 

The  Witness:  I  felt  friendly  to  him  and  felt  that  I 
should  let  him  know  it.  He  was  no  longer  my  employer  and 
I  looked  upon  him  as  a  human  being  at  that  time  and  a 
friend  and  not  an  employer. 

Trial  Examiner  Bokat:  1  will  allow  the  answer  to  stand 
for  what  it  is  worth. 

Objection  overruled. 

Q.  (By  Mr.  Hanson)  Mr.  Mohan,  yon  said  Mr.  Lewis  was 
trying  to  get  you  a  job.  Do  you  know  whether  or  not  he  did 
obtain  a  job  for  von?  A.  lie  did  obtain  one  for  me  in  Utica 
within  an  hour  after  the  notice — after  I  read  the  notice 
which  stated  that  I  was  no  longer  employed  on  the 

1548  News. 

Q.  Did  you  accept  the  work  in  Utica?  A.  No,  I  did 

not. 

Q.  Will  you  state  why  you  did  not  accept  it?  A.  Simply 
because  I  felt  that  it  would  not  be  economically  sound  for 
me  to  do  it.  I  only — I  own  property  in  Troy.  I  had  interests 
in  Troy  from  which  I  derived  some  income,  and  I  did  not 
feel  that  I  wanted  to  leave  Troy  or  this  vicinity. 
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Q.  Yes.  Did  you  go  to  Utica  to  look  over  the  job  and  also 
look  over  the  possibility  of  obtaining  a  house  there?  A.  I 
did. 

Q.  And  you  yourself  declined  to  take  that  position  ?  A.  I 
did. 

Q.  Do  you  know  who  got  the  position  that  was  offered  to 
you?  A.  I  think  Mr.  Vallee  got  it. 

Q.  And  was  Mr.  Vallee  one  of  those  who  was  discharged 
from  the  Press  Company  at  the  same  time  you  were?  A.  I 
believe  so,  yes. 

Q.  Now,  were  you  an  officer  of  the  Guild  at  the  time  you 
came  to  work  for  the  Press  Company?  A.  In  October? 

Q.  March,  1937?  A.  Yes. 

Q.  What  was  your  office  that  you  held  then?  A. 

1549  Second  vice-president  of  the  Tri-City  Guild. 

Q.  Were  you  an  officer  at  the  time  you  were  dis¬ 
charged?  A.  Yes. 

Q.  What  was  your  office  then?  A.  Same  office. 

Q.  Do  you  hold  an  office  in  the  Guild  now?  A.  I  do  not 
know. 

Q.  What  do  you  mean  by  that?  A.  Well,  I  am  in  arrears 
in  my  dues  to  the  Guild,  but  I  have  never  been  notified  by 
the  Guild  Executive  Committee  that  I  am  no  longer  a  mem¬ 
ber  or  that  I  no  longer  hold  office. 

Q.  So  far  as  you  know,  then,  you  are  the  second  vice- 
president  to-day,  is  that  correct?  A.  Yes. 

Q.  Now,  I  believe  you  testified  that  you  were  re-employed 
by  the  Press  Company  after  July  1st,  is  that  correct?  A. 
That  is  right. 

Q.  When  did  you  start  to  work  for  them  ?  A.  Some  time  in 
the  second  week  in  October. 

Q.  And  what  work  are  you  doing  now?  A.  On  the  rim  of 
the  copy  desk. 

Q.  The  same  as  you  had  when  you  were  discharged?  A. 
Same  job. 

Q.  Mr.  Mohan,  are  you  familiar  with  the  fact  that 

1550  the  Guild  filed  charges  with  the  National  Labor  Re¬ 
lations  Board  that  you  had  been  discharged  because 

of  your  Guild  activities?  A.  I  am  familiar  with  it,  but  not 
officially  so. 

Q.  Did  you  ever  authorize  them  to  file  those  charges?  A.  I 
did  not. 
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Q.  You  only  know  about  them  from  having  read  of  them, 
is  that  correct? 

Mr.  Levin :  I  object,  that  is  a  leading  question. 

Trial  Examiner  Bokat:  I  will  allow  it.  Objection  over¬ 
ruled. 

The  Witness:  I  did  not  read  about  them,  I  heard  about 
them  at  various  times  and  in  various  conversations. 

Q.  (By  Mr.  Hanson)  But,  you  did  not  authorize  the 
charges?  A.  I  did  not. 

Q.  Did  you  feel  that  you  were  discriminated  against  be¬ 
cause  of  your  Guild  activities?  A.  No. 

Mr.  Levin:  Objection. 

Trial  Examiner  Bokat:  I  will  allow  it.  Objection  over¬ 
ruled. 

Q.  (By  Mr.  Hanson)  Now,  during  your  previous  expe¬ 
rience  on  the  Press  Company  from  March  to  June  30th,  did 
the  fact  of  your  Guild  membership  ever  enter  into 

1551  your  work  in  any  way  at  all  in  so  far  as  the  man¬ 
agement  was  concerned?  A.  It  was  never  mentioned 

to  me. 

Mr.  Levin:  I  object  to  the  question  as  being  too  vague. 
Trial  Examiner  Bokat:  I  will  allow  it.  Objection  over¬ 
ruled. 

Q.  (By  Mr.  Hanson)  Did  any  officer  of  the  Press  Company 
ever  discuss  the  Guild  with  you  in  connection  with  your 
work?  A.  No. 

Q.  Any  officer  of  the  Press  Company  ever  denounce  the 
Guild  to  you  in  connection  with  your  work?  A.  Never. 

Q.  Or  in  personal  conversations?  A.  No. 

Q.  Did  you  ever  ask  the  Guild  to  file  any  charges  con¬ 
cerning  you — 

Mr.  Levin :  Objection  on  the  ground  that  it  is  repetitious. 
The  Witness :  No. 

Trial  Examiner  Bokat:  He  has  already  answered  that 
question. 

Mr.  Hanson :  All  right. 

Q.  (By  Mr.  Hanson)  Did  you  ever  ask  them  to  file  charges 
affecting  anybody  else  besides  yourself  ?  A.  No. 

1552  Q.  Do  you  know  whether  they  ever  took  a  vote  as 
to  whether  they  should  file  charges  concerning  you? 

A.  To  the  best  of  my  recollection,  not  at  any  Guild  meeting 
that  I  ever  attended. 

Mr.  Hanson :  That  is  all. 
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Cross  Examination 

Q.  (By  Mr.  Levin)  Mr.  Mohan,  when  you  came  to  work 
for  the  Press  Company,  were  you  paid  up  in  your  dues  wdth 
the  Guild  ?  A.  No,  I  was  not. 

Q.  However,  how  far  were  you  behind?  A.  I  could  not  say, 
possibly  three  months  or  thereabouts. 

Q.  Now,  after  you  came  with  the  Press  Company,  did  you 
pay  up  any  of  those  dues?  A.  You  mean  after  I  came  there 
in  March? 

Q.  Yes.  A.  Yes. 

Q.  And  how  much  dues  did  you  pay  since  you  came  to 
work  for  the  Press  Company?  A.  Oh,  I  think  a  couple  of 
months,  possibly  three,  I  am  not  sure  of  that. 

Q.  That  would  have  brought  you  up  to  date  ?  A.  No,  be¬ 
cause  the  new  ones  were  coming  due. 

Q.  So  that,  as  a  matter  of  fact,  since  you  came  to  work 
for  the  Press  Company,  you  did  not  pay  any  of  the 

1553  current  dues,  did  you?  A.  I  do  not  know  if  you  call 
them  current  dues  or  the  back  dues. 

Q.  Put  it  this  way — 

Mr.  Nixon:  Let  him  finish  the  answer,  Mr.  Levin. 

Q.  (By  Mr.  Levin)  Finish  your  answer.  A.  I  paid  some,, 
but  I  do  not  know  how  they  were  applied. 

Q.  As  best  you  remember,  you  only  paid  about  three 
months  dues?  A.  Two  or  three. 

Q.  And  you  were  behind  two  or  three  months,  is  that 
correct?  A.  That  is  right. 

Q.  And  that  is  all  the  dues  you  have  ever  paid,  ever  since 
you  have  been  working  for  the  Press  Company  ?  A.  I  have 
not  paid  any  since  I  went  back  in  October,  no,  and  I  did  not 
pay  any  during  the  four  months  that  I  was  not  employed 
anywhere. 

Q.  Now,  are  you  familiar  with  the  Constitution  and  by¬ 
laws?  A.  Not  familiar  with  it,  I  would  say,  no. 

Q.  Are  you  familiar  with  the  provisions  affecting  the  per¬ 
sons  who  do  not  pay  their  dues?  A.  I  am  familiar  with 
that,  yes. 

Q.  And  how  many  months  dues  suspends  a  member 

1554  from  active  membership?  A.  I  could  not  say. 

Q.  Now,  did  you  attend  Guild  meetings  regularly 
at  the  time  you  came  to  work  for  the  Press  Company?  A.  I 
attended  Guild  meetings  fairly  regular,  yes. 
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Q.  And  at  the  time  that  the  merger  took  place,  did  you 
attend  any  meetings  ?  A.  I  attended  two  or  three  meetings. 

Q.  Did  you  attend  the  meeting  on  the  night  before  the 
posting  of  the  notice,  June  30th?  A.  I  was  at  that  meeting. 

Q.  Was  there  any  talk  as  to  what  action  the  Guild  would 
take  in  reference  to  the  discharge,  or  layoff  or  certain  em¬ 
ployees  in  the  merger?  A.  There  was  plenty  of  talk. 

Q.  Did  you  participate  in  it?  A.  No,  I  do  not  believe  I 
did.  I  just  sat  and  listened. 

Q.  Did  you  attend  the  meeting  after  the  notice  was  posted 
on  June  30th?  A.  I  attended  one  meeting,  I  believe,  after 
that. 

Q.  When  was  that?  A.  Well,  they  had  meetings  about 
every  night  for  several  nights.  I  do  not  know  just  wdiich 
one  it  was  I  attended. 

Q.  That  is  the  only  meeting  you  attended  after  the  mer¬ 
ger?  A.  That  is  right. 

1555  Q.  Attended  no  others  ?  A.  I  was  not  notified  of 
any  other  meetings  at  any  time  after  that.  In  fact, 
I  was  not  notified  of  those  meetings  except  by  chance  con¬ 
versations  with  somebody. 

Q.  As  a  matter  of  fact,  they  were  held  every  night  a 
week  after  the  merger,  were  they  not?  A.  Yes,  but  where 
and  when,  that  is  what  would  have  to  be  told. 

Q.  And  you  never  inquired  of  any  of  the  other  members 
as  to  when  the  meetings  were  being  held?  A.  I  was  far 
too  busv  trying  to  earn  some  monev  elsewhere  and  could 
not  spend  my  time  running  around  finding  out  where  their 
meetings  were  being  held.  I  was  not  working,  and  I  have  a 
family. 

Q.  You  were  more  interested  in  getting  a  job  than  you 
were  in  attending  meetings  at  the  Guild?  A.  I  was  more 
interested  in  taking  care  of  my  family. 

Q.  You  did  not  know  what  action  did  go  on  as  far  as  the 
Guild  meetings  were  concerned?  And  so  far  as  their  nego¬ 
tiations  with  the  Press  Company,  after  the  posting  of  the 
notice?  A.  I  would  say  that  directly  and  officially  I  knew 
very  little  of  whatever  was  going  on  in  the  Guild. 

Mr.  Levin:  I  ask  that  the  answer  be  stricken  as  not  re¬ 
sponsive. 

Mr.  Hanson :  I  insist  that  it  stand. 
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1556  Trial  Examiner  Bokat:  I  am  going  to  order  it 
stricken  out.  I  do  not  think  it  is  responsive. 

Read  the  question. 

(The  question  was  read  by  the  reporter,  as  above  noted.) 

Trial  Examiner  Bokat :  Posting  notices  as  to  the  merger. 
Mr.  Levin:  That  is  correct. 

The  Witness:  I  know  something  of  what  was  going  on 
from  the  meetings  I  attended. 

Q.  (By  Mr.  Levin)  Didn’t  you  say  you  attended  one 
meeting  after  the  posting  of  the  notice?  A.  One  or  two. 
Trial  Examiner  Bokat :  He  did  testify  one  or  two. 

Q.  (By  Mr.  Levin)  Do  you  remember  when  those  meet¬ 
ings  were  in  relation  to  the  date  of  posting?  A.  I  can  not. 
There  were  meetings  pretty  nearly  every  night.  I  at¬ 
tended  one  or  two.  I  do  not  know  which  ones. 

Q.  Do  you  know  when  the  charges  were  filed  with  the 
National  Labor  Relations  Board?  A.  I  do  not  know.  I 
did  not  hear  about  them  until  many  weeks  after. 

Q.  Those  were  matters  which  were  normally  discussed 
at  Guild  meetings,  were  they  not?  A.  They  should  be  dis¬ 
cussed  at  the  Guild  metings,  yes. 

1557  Q.  Now,  after  you  were  reinstated,  when  was 
that,  Mr.  Mohan?  A.  Along  about  the  second  week 

in  October. 

Q.  After  you  were  reinstated,  do  you  remember  making 
a  statement  that  vou  were  no  longer  a  member  of  the 
Guild  and  did  not  consider  yourself  a  member  of  the  Guild? 
A.  To  the  best  of  my  recollection,  I  never  made  such  a 
statement  to  any  one  that  I  was  no  longer  a  member  of  the 
Guild. 

Q.  Did  you  say  something  in  substance  to  that  effect? 
A.  I  might  have  said  that  inasmuch  as  I  was  in  arrears  I 
did  not  know  whether  I  was  a  member  of  the  Guild  or  not. 

I  said  that  before  here  this  afternoon,  but  I  had  not  been 
notified  that  I  was  not  a  member  of  the  Guild. 

Q.  Now,  when  you  say  that  you  did  not  authorize  the 
filing  of  the  charges  by  the  Guild,  did  you  mean  you  dis¬ 
approve  of  the  filing  of  the  charges  by  the  Guild  in  so  far 
as  the  Guild  is  concerned?  A.  Do  you  mean  that  I  do 
disapprove  now? 
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Q.  Yes.  A.  I  do  in  my  own  individual  case,  I  disapprove 
of  them  now,  and  I  would  have  at  that  time  had  it  been 
discussed  with  me. 

Q.  However,  you  did  not  attend  any  meetings  and 

1558  state  your  disapproval,  did  you?  A.  I  had  no  way 
of  knowing  when  the  meetings  were  held.  I  did  not 

live  in  Albany.  I  could  not  come  to  Albany  every  day  to 
find  out,  and  I  had  no  way  of  knowing  when  the  meetings 
were  held. 

Q.  Do  you  know  who  the  secretary  was?  A.  Oh,  yes. 

Q.  Do  you  know  who  the  other  officers  were?  A.  I  was 
one  of  the  other  officers. 

Q.  Do  you  know  when  the  ordinary  regular  meetings 
were  held?  A.  At  that  particular  time,  at  what  you  might 
call  an  emergency,  there  were  not  regular  meetings.  They 
were  more  or  less  special  meetings. 

Q.  You  knew  when  regular  meetings  were  being  held, 
did  you  not?  A.  I  believe  so.  I  can  not  recall  now. 

Q.  How  many  regular  meetings  have  you  attended  of 
either  of  the  Press  Company  or  the  Tri-City  Guild  since 
the  time  of  the  merger?  A.  Since  the  time  of  the  merger? 

Q.  Yes.  A.  As  I  said  before,  one  or  two. 

Q.  That  includes  both  Tri-City  Guild  meetings.  A. 
Those  were  Tri-City  Guild  meetings. 

Q.  Now,  were  you  present  at  a  meeting  in  which — 

1559  strike  that.  In  which  the  members  voted  to  nego¬ 
tiate  for  the  reinstatement  of  certain  individuals,  in¬ 
cluding  yourself?  A.  I  was  present  at  one  meeting  at 
which  it  was  discussed.  But,  it  was  not,  to  my  recollection, 
or  rather  I  was  not,  to  my  recollection,  at  any  time,  where 
a  vote  was  taken  upon  the  filing  of  any  charges  which  in¬ 
volved  me. 

Q.  That  is  not  the  question.  You  were  present  at  a 
meeting  in  which  it  was  decided  to  negotiate  for  the  rein¬ 
statement  of  certain  individuals,  including  yourself?  A. 
I  will  repeat,  I  was  at  meetings  where  it  was  discussed,  but 
I  do  not  think  I  was  in  any  meetings  where  it  was  decided 
to  do  it. 

Q.  So  your  answer  is  that  you  were  not  at  the  meeting 
at  which  it  was  decided  to  negotiate  for  the  reinstatement 
of  certain  individuals?  A.  That  is  not  my  answer.  My 
recollection  is  that  I  w^as  not  at  the  meeting  where  the 
matter  was  decided  by  a  vote. 
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Q.  Were  you  at  a  meeting  at  which  it  was  decided,  either 
by  vote  or  some  other  way,  that  the  Guild  would  negotiate 
for  the  reinstatement  of  some  certain  six  individuals?  A. 
For  the  reinstatement,  yes,  for  the  filing  of  charges,  no. 

Q.  Who  were  the  individuals  who  were  named  as  those 
for  whom  the  Guild  would  decide  to  negotiate  for 

1560  the  reinstatement?  A.  I  think  in  the  general  dis¬ 
cussion  Mr.  Wanhope,  Mr.  Christman,  and  myself. 

I  do  not  recall  the  others. 

Q.  Mr.  Jackson?  A.  Possibly  so.  I  think  so. 

Q.  Mr.  Jack  Andrews?  A.  Yes,  I  think  Jack  was  one 
of  them. 

Q.  Mr.  Scannell  ?  A.  I  am  not  sure.  I  think  he  was. 

Q.  And  it  is  your  testimony  that  you  were  never  present 
at  a  meeting  at  which  charges  were  authorized  to  be  filed 
with  the  Labor  Board,  is  that  right  ?  A.  That  is  true. 

Q.  Do  you  know  whether  or  not  the  charges  so  filed  with 
the  Labor  Board  did  contain  those  six  names?  A.  I  do 
not  know  anything  about  the  charges  filed  with  the  Labor 
Board,  except  that  I  was  told  that  my  name  was  among 
those  filed  in  the  charges. 

Q.  And  there  may  have  been  at  a  meeting,  at  which  you 
were  not  present,  at  which  it  was  authorized?  A.  If  it  was 
authorized  at  all,  it  was  at  a  meeting  where  1  was  not 
present. 

Q.  Now,  did  you  object  to  the  Guild  negotiating  for  your 
reinstatement  at  the  time  of  that  meeting  at  which  you 
were  present?  A.  No,  because  it  was  general  dis- 

1561  cussion.  It  was  not  decided  as  I  recollect. 

Q.  Now,  as  a  matter  of  fact,  at  that  meeting 
wasn’t  there  a  vote  by  the  members  of  the  approval  of 
certain  actions  of  the  executive  committee  ?  A.  Upon  what 
issue? 

Q.  About  the  issue  of  negotiation  in  so  far  as  they  had 
taken  place  with  the  management?  A.  I  am  not  sure.  There 
were  certain  things  discussed  and  voted  upon,  but  whether 
that  was  one  of  them,  I  do  not  know.  There  were  so  many 
things  discussed  that  it  was  hard  to  tell. 

Q.  Now,  did  Mr.  Lewis  ever  promise  you  a  job  in  the 
Troy  office?  A.  Mr.  Lewis  did  attempt — yes,  he  did  prom¬ 
ise  me  a  job  in  the  Troy  office. 
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Q.  When  was  that?  A.  Oh,  I  would  say — I  think  along 
in  August,  as  near  as  1  can  place  the  approximate  time. 

Q.  And  how  did  you  happen  to  have  a  conversation  with 
Mr.  Lewis  in  and  about  that  time  about  the  Troy  office? 
A.  If  I  recollect,  Mr.  Lewis  got  in  touch  with  me.  He  told 
me  that  he  expected  that  there  would  be  a  vacancy  in 
the  Troy  office  due  to  the  fact  that  the  man  then  in  the 
office  was  expected  to  get  a  state  job. 

He  asked  me  if  such  a  vacancy  occurred,  would  I 

1562  be  interested  in  it.  I  said  yes. 

Q.  Did  you  hear  anything  further  from  Mr.  Lewis 
about  that  job?  A.  Yes,  I  was  in  conversation  with  Mr. 
Lewis  several  times  then. 

Q.  Did  you  ever  have  your  conversations — w’ere  they  or¬ 
dinarily  by  telephone  or  by  visits  to  the  office  of  the  paper? 
A.  I  think  I  was  at  the  office  once.  I  think  the  others  were 
by  telephone. 

Q.  Were  you  present  at  any  time  that  a  strike  vote  was 
taken  by  the  employees  of  the  Press  Company?  A.  I  was 
not  at  the  meeting  where  they  took  the  strike  vote. 

Q.  Did  you  know,  as  a  member  of  the  Guild,  that  you 
would  be  bound  by  the  results  of  the  vote  even  though  you 
were  not  in  attendance?  A.  That  is  true.  I  know’  that. 

Q.  You  knew’  that  to  be  the  case  in  so  far  as  the  filing  of 
any  action  with  the  National  Labor  Relations  Board,  too, 
did  you  not?  A.  I  w’as  not  aw’are  of  that.  My  understand¬ 
ing  w’as  that  any  charges  filed  and  the  affidavits  of  charges 
filed  with  the  National  Labor  Relations  Board  in  my  be¬ 
half  would  certainly  have  to  be  approved  by  me  person¬ 
ally. 

1563  Q.  From  what  did  you  get  that  understanding?  A. 
It  w’ould  seem  to  me  to  be  just  general  practise  out 

of  fairness.  One  usually  authorizes  some  one  to  act  for 
them  in  matters  of  that  kind.  At  least,  I  w’ould  w’ant — if  I 
w’anted  to  authorize  any  such  action. 

Q.  You  regarded  it  as  a  personal  rather  than  a  Guild 
matter,  the  question  of  the  discharge  of  yourself  for  union 
activity?  A.  In  my  individual  case,  I  considered  it  an  in¬ 
dividual  matter. 

Q.  And  you  did  not  feel  bound  by  any  action  the  Guild 
took?  A.  After  the  Guild  had  voted  upon  it,  I  certainly 
w’ould  feel  bound  by  it,  of  course.  I  might  not  approve  it. 
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But,  I  would  feel  bound  by  it,  the  same  as  I  felt  bound  by 
the  strike  vote  which  was  taken  at  a  meeting  which  I  did 
not  attend. 

Q.  Now,  did  you  ever  ask  the  Guild  to  withdraw  your 
name  from  the  charges?  A.  I  did  not  know  they  were  in  it 
until  after  they  had  been  withdrawn. 

Q.  Do  you  know  when  your  name  was  withdrawn  from 
the  charges?  A.  I  do  not  know. 

Q.  Do  you  know  whether  or  not  it  was  before  or 

1564  after  you  were  reinstated?  A.  I  have  not  the  slight¬ 
est  idea:  It  was  long  after  I  was  reinstated  that  I 

first  heard  about  it. 

Mr.  Hanson:  I  object  to  the  use  of  the  word  “rein¬ 
stated”  through  the  record,  Mr.  Examiner.  This  man  was 
rehired.  He  was  not  reinstated. 

Q.  (By  Mr.  Levin)  Now,  do  you  remember  attending 
any  of  the  executive  committee  meetings  of  the  Guild?  A. 
Yes,  I  attended — I  do  not  know  how  many,  a  few. 

Q.  Now,  after  the  merger,  did  you  attend  any?  A.  After 
the  merger,  I  was  not  told  where  they  were  going  to  be.  I 
could  not  attend  them. 

Q.  There  was  no  way  for  you  to  find  out  where  they 
wrould  be?  A.  I  thought  that  as  an  officer  of  the  Guild  I 
should  be  consulted  in  the  notices  that  were  going  out  per¬ 
taining  to  the  Guild  meetings,  particularly  executive  com¬ 
mittee,  of  w’hich  I  was  a  member. 

Q.  How  did  you  know  what  notices  were  going  out?  A. 
I  do  not  know.  I  do  know  I  was  never  notified  of  meetings. 

Q.  You  felt  even  though  others  were  not  notified  you 
should  be?  A.  I  felt  as  an  officer  of  the  Guild  I  should  be 
given  the  same  consideration  as  other  officers  of  the  Guild. 
Q.  You  do  not  know  whether  or  not  the  other  offi- 

1565  cers  of  the  Guild  did  get  notice  of  them?  A.  They 
must  have.  They  just  do  not  get  together  for  a  meet¬ 
ing  without  somebody  saying  something. 

Q.  Now,  since  the  time  that  you  came  to  the  Press  Com¬ 
pany  has  there  been  any  election  of  officers?  A.  I  do  not 
believe  so.  But,  then,  I  have  not  been  notified. 

Q.  And  the  only  way  you  ever  knew  of  any  Guild  activity 
or  action  prior  to  the  time  of  the  merger  was  through  noti¬ 
fication?  A.  Notification  and  attendance  at  a  meeting  at 
which  another  meeting  might  be  set. 

Mr.  Levin :  I  have  no  further  questions. 
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Redirect  Examination 

Q.  (By  Mr.  Hanson)  At  the  time  you  were  re-hired  was 
anything  said  to  you  by  Mr.  Lewis,  or  any  one  else,  by  the 
Press  Company  about  these  charges?  A.  No. 

Q.  How  were  you  rehired?  A.  Mr.  Lewis  called  me  on 
the  telephone  and  asked  me  if  I  could  come  down  to  Albany 
to  see  him.  I  said  I  could.  He  told  me  he  had  a  job.  I 
asked  him  where  it  was,  and  he  said  in  Albany. 

I  said,  “When  do  you  want  me  to  come  down?” 

He  said,  “To-morrow  morning.” 

1566  I  told  him  I  would  go  down  that  afternoon,  and 
he  said  he  would  not  be  there,  so  I  came  down  the 

next  morning. 

Q.  What  did  he  say  to  you?  A.  He  told  me  there  was  a 
vacancy  on  the  copy  desk.  If  I  recall  his  words,  he  said  my 
old  job  was  there  for  me  on  the  copy  desk.  That  is,  the  job 
was  there  at  the  copy  desk,  the  same  work  I  had  been  do¬ 
ing. 

Q.  And  did  he  tell  you  when  you  would  start?  A.  Yes. 
He  told  me  to  see  Mr.  Bowen,  the  managing  editor,  prob¬ 
ably  the  following  Monday.  I  think  it  was  Monday.  At 
any  rate,  he  told  me  when  to  start. 

Q.  Were  you  given  the  same  salary  or  a  lower  salary  than 
you  had  before?  A.  Same  salary. 

Q.  Same  salary  you  had  been  given  before?  A.  That  is 
right. 

Q.  At  any  time,  has  any  member  of  the  Press  Company 
asked  you  to  take  any  action  with  respect  to  these  charges 
as  a  consideration  for  your  employment  by  the  Press  Com¬ 
pany?  A.  Absolutely  not. 

Mr.  Hanson:  That  is  all. 

Examination  by  the  Chair 

Q.  (By  Trial  Examiner  Bokat)  When  did  you  first  learn 
that  charges  were  filed  with  the  Board  in  which  your 

1567  name  was  included?  A.  Some  time  during  the  late 
summer.  I  do  not  recall  exactly  when.  I  heard  a 

rumor  to  the  effect  that  the  charges  had  been  filed. 

Q.  Whom  did  you  hear  it  from?  A.  Oh,  four  or  five  dif¬ 
ferent  fellows. 

Q.  You  say  this  was  late  summer  of  1937?  A.  As  near 
as  I  can  place  it,  it  was. 
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Q.  Would  you  say  it  was  August  or  September?  What 
month?  A.  Well,  I  would  say  about  September. 

Q.  That  was,  then,  prior  to  your  being  re-hired  by  the 
Press  Company,  is  that  correct?  A.  All  I  heard  at  that 
time  was  rumors  that  there  had  been  charges  filed.  I  did 
not  know  if  they  had  or  not. 

Q.  Did  you  attempt  to  ascertain  whether  or  not  the  ru¬ 
mor  was  correct  or  false?  A.  I  know  I  do  not  believe  I 
did. 

Q.  When  did  you  definitely  find  that  your  name  had  ac¬ 
tually  been  included  in  the  list  of  charges  filed  with  the 
National  Labor  Relations  Board?  A.  I  think  the  first  I 
knew  of  anything  outside  of  rumor  was  what  developed 
at  the  early  part  of  this  hearing. 

Q.  That  was  after  you  had  been  re-hired  by  the  Press 
Company?  A.  That  is  right. 

Trial  Examiner  Bokat:  That  is  all. 

1568  Mr.  Hanson :  That  is  all. 

Mr.  Levin :  That  is  all. 

(Witness  excused.) 

Mr.  Hanson:  That  concludes  my  witnesses  for  to-day. 
I  know  that  we  are  getting  off  early,  but  to-morrow  I  will 
run  through  fast  and  as  long  as  you  wish. 

Trial  Examiner  Bokat :  If  you  have  no  more  witnesses, 
there  is  nothing  else  we  can  do  about  it.  I  wrould  like  to 
make  up  for  the  time  lost  to-day,  to-morrow\ 

Mr.  Hanson :  I  hope  I  will  feel  better  to-morrow,  and  wre 
will  follow  right  through.  I  will  keep  going  steadily  from 
now'  on. 

Trial  Examiner  Bokat :  We  will  recess  until  9:30  o’clock 
to-morrow  morning. 

(Whereupon,  at  4:20  o’clock  p.  m.,  January  17,  1938,  the 
hearing  was  adjourned  to  9:30  o’clock  a.  m.,  January  18, 
1938.) 

1574  Proceedings 

Trial  Examiner  Bokat:  Are  w^e  ready  to  proceed? 

Mr.  Hanson:  Mr.  Heller. 

Julius  J.  Heller  a  witness  called  by  and  on  behalf  of  the 
Respondents,  being  first  duly  swrorn,  was  examined  and 
testified  as  follows : 
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Trial  Examiner  Bokat:  Give  your  full  name  and  ad¬ 
dress  to  the  reporter. 

The  Witness:  Julius  J.  Heller,  2  Washington  Park, 
Troy,  N.  Y. 

Direct  Examination 

Q.  (By  Mr.  Hanson)  Mr.  Heller,  1  told  you  you  would 
be  called  here  under  subpoena  to  testify  in  this  case,  did 
I  not?  A.  Yes,  sir. 

Q.  Will  you  state  your  present  employment,  please?  A. 
City  Hall  reporter,  and  also  in  charge  of  the  building  page 
of  the  Knickerbocker  News. 

Q.  In  Albany,  N.  Y.?  A.  Right. 

Q.  How  long  have  you  been  employed  by  The  Press 
Company  which  publishes  the  Knickerbocker  News?  A. 
September,  1916. 

Q.  Since  September  1916?  A.  Yes. 

Q.  In  what  capacity  have  you  served  the  company 

1575  during  that  period  of  time?  A.  Always  in  the  edi¬ 
torial  department. 

Q.  Where?  A.  Approximately  thirteen  years  ago  I 
went  to  Troy,  and  prior  to  that  in  Albany,  and  since  last 
May  in  Albany  again. 

Q.  And  what  did  you  do  at  Troy?  A.  In  charge  of  the 
Troy  office. 

Q.  For  liow  long  were  you  in  charge  of  the  Troy  office? 
A.  Thirteen  years. 

Q.  Now,  and  you  left  the  Troy  office,  you  say,  in  May, 
1937,  to  return  to  Albany?  A.  That  is  right. 

Q.  What  did  you  do  when  you  came  back  to  Albany?  A. 
I  was  assigned  to  the  copy  desk.  There  were  vacations  on 
at  that  time,  and  I  took  a  swing  at  the  copy  desk  for  two 
weeks,  and  then  after  the  two  weeks  there  I  went  to  the 
capital  on  Mooney’s  vacation. 

I  think  I  had  that  two  or  three  weeks,  and  after  that  I 
went  to  the  State  Office  Building,  I  think  I  had  that  about 
a  week.  And  from  the  State  Office  Building  to  the  City 
Hall,  "where  I  have  been  since. 

Q.  You  were  assigned  to  the  City  Hall  on  or  about  July 
1st,  if  you  remmeber?  A.  About  that  time.  Right 

1576  after  the  4th. 
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Q.  After  the  Fourth  of  July?  A.  Yes. 

Q.  Now,  how  many  people  did  you  have  employed  under 
you  in  the  Troy  office?  A.  Well,  starting — when  I  started 
in  I  was  alone.  Eventually  it  was  increased  to  two,  myself 
and  another.  And  it  continued  that  way  for  a  number  of 
years  until  approximately  three  years  ago  when  the  Oohoes 
man  and  the  "Watervlict  man  were  brought  in  under  super¬ 
vision  from  Troy,  under  my  supervision,  and  then  the 
early — in  the  spring  of  last  year,  we  put  out  a  special  edi¬ 
tion  in  Troy,  and  then  we  put  on  several  more  people. 

There  were  about  four  or  five  more  persons  added  in 
the  spring  of  1937.  At  no  time  was  the  staff  bigger  in 
Troy  than  four.  That  included  Cohoes  and  Watervliet, 
which  for  a  number  of  years  were  separate. 

Q.  Those  are  what  you  call  regular  employees  of  the  of¬ 
fice  or  do  they  include  persons  like  high  school  correspon¬ 
dents  and  others?  A.  Well,  the  people  that  T  have  outlined 
were  regular  correspondents  and  since  the  spring  of  1937 
we  did  put  on  these — we  put  on  two  correspondents  who 
then  became,  with  the  posting  of  the  notice,  became  regu¬ 
lar  members  of  the  staff. 

1577  They  were  originally  high  school  correspondents. 

Q.  Part  time?  A.  They  were  being  paid  on  space. 

Q.  They  were  being  on  space?  A.  Yes.  When  the 
notice  was  posted,  they  then  became  members  of  the  staff. 

Q.  Now,  as  one  of — was  one  of  those  high  school  cor¬ 
respondents,  a  boy  by  the  name  of  Rivette.  A.  He  was. 

Q.  Do  you  remember  the  circumstances  of  his  dis¬ 
charge?  A.  I  do. 

Q.  Will  you  state  those  circumstances,  please?  A.  There 
were  two  conditions,  two  conditions  brought  about  his  dis¬ 
charge. 

One  was  a  story  that  he  had  written  about  ladies  going 
to  Russell  Sage  attending  a  dance.  The  college  publicity 
bureau  usually  sent  out  the  names  of  the  girls  that  were 
going  to  a  dance,  and  the  names  of  their  escorts,  but  they 
would  list  them  on  separate  sheets  and  in  column  arrange¬ 
ment. 

When  that  occurred — and  they  also  submitted  a  list  of 
the  escorts  that  were  going  along  from  the  different  col¬ 
leges  with  the  names  of  the  colleges  after  the  names  of  the 
boys. 
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On  this  particular  time  I  said  to  Rivette,  since  he  was 
working  evneings  or  nights,  that  he  take  the  list  and 

1578  rearrange  them  according  to  our  style,  re-write  them 
and  arrange  them  according  to  our  style,  and  I  left. 

The  next  morning  I  got  a  call  from  Mr.  Scannell  asking 
me  if  I  had  seen — 

Q.  Just  a  minute.  Who  was  Mr.  Scannell?  A.  The  city 
editor  of  the  News. 

Q.  Yes?  A.  He  called  me  and  asked  me  if  1  had  seen 
Rivette ’s  copy  over  night. 

I  said,  no,  because  1  had  gone  home  and  Rivette  had 
written  his  copy  after  that,  so  there  was  no  chance  of  me 
seeing  it  until  I  came  in,  in  the  morning.  There  was  no 
need  of  looking  at  the  copy,  I  trusted  the  men  in  the  office. 
He  said,  “Take  a  look  at  it.” 

I  did,  and  on  page  1  he  had  the  lead  on  ad  1,  or  page  2, 
he  had  the  names  of  the  girls  who  were  going,  and  at  the 
top  of  the  sheet  he  had  it  slugged — a  word  rather  too  filthy 
to  be  read  into  the  record,  and  on  page  3  he  had  a  name 
for  the  fellows  about  the  same  style,  and  on  page  4  he  had 
the  slug  line,  “You  guess  who,”  with  a  question  mark 
after  it. 

Q.  On  page  3,  was  that  a  filthy  slug  also  ?  A.  Page  1  and 
2 — or  page  2  and  3  had  the  slugs  and  page  3  had  the  slug 
line  reading,  “You  guess  wrho?” 

1579  Q.  And  those  slugs  you  say  were  too  filthy  to  read 
into  the  record?  A.  Yes. 

Q.  And  one  related  to  women  and  one  related  to  men? 
A.  That  is  right. 

Q.  Yes.  What  did  Scannell  tell  you  to  do  about  it?  A. 
Told  me  to  fire  him. 

Q.  Did  you  fire  him  then?  A.  No,  because  he  was  not  in. 
You  see  this  was  in  the  morning. 

Q.  All  right.  A.  He  did  not  come  in  until  around  five  or 
six  o’clock. 

Q.  All  right,  did  you  get  a  further  call  from  Scannell? 
A.  Five  minutes  later,  he  called  back  and  said,  “Give  him 
a  good  bawling  out,  but  do  not  fire  him.” 

Q.  Did  you  give  him  a  bawling  out?  A.  I  did. 

I  asked  him  why  he  did  it.  He  said,  “Well,  it  was  an 
irksome  job,”  and  he  got  tired  about  it  and  everything 
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else  and  he  did  not  know  why  he  had  to  bother  writing 
men’s  and  women ’s  names. 

He  just  did  it,  that  is  all. 

Q.  Your  experience  as  a  newspaper  man,  in  your  ex¬ 
perience  are  slugs  written  like  that  sometimes  likely  to 
creep  into  the  newspaper?  A.  Yes,  Mr.  Scanned  told 

1580  me  that. 

Q.  They  were  caught  in  the  office  in  Albany?  A. 

Yes. 

Q.  Otherwise,  that  tilth  would  have  gotten  into  the  paper, 
would  it?  A.  That  is  right. 

Mr.  Levin :  I  object  to  the  question. 

Trial  Examiner  Bokat :  I  will  allowT  it  to  stand. 

Q.  (By  Mr.  Hanson)  Now,  then,  another  circumstance 
led  up  to  a  final  discharge?  A.  Yes,  there  was  a  story  ap¬ 
peared  in  the  paper  prior  to  that  instance,  aoout  a  wreek 
or  ten  days,  perhaps. 

It  appeared  on  page  one  of  the  second  section,  and  it  ran 
in  all  editions,  I  am  sure,  concerning  a  “Red”  scare  in  the 
senior  class  of  the  Green  Island  High  School.  They  call 
it  the  Heathley  High  School. 

Q.  Yes.  What  happened  as  a  result  of  that  story?  A. 
There  was  a  resolution  adopted  by  the  Green  Island  Board 
of  Education  and  also  by  the  senior  class,  criticising  the 
paper. 

And,  I  remember  the  senior  class — the  president  of  the 
senior  class  came  into  the  office  very  indignant  about  it 
and  demanded  a  retraction. 

Of  course,  I  stood  pat,  trying  to  find  out  from  Rivette 
first  ■whether  there  was  anything  to  it. 

So,  Rivette  said  he  had  gotten  his  information 

1581  from  a  member  of  the  senior  class.  I  said,  “Pro¬ 
duce  that  fellow.” 

So,  he  brought  in  a  young  fellow’.  And  he  said  that  the 
situation  that  he  described  w’as  not  the  one  that  w’as  re¬ 
ported  in  the  paper.  He  said  that  during  a  class  election, 
or  some  class  meeting  or  something,  someone  had  sug¬ 
gested  putting  up  some  sort  of  a  decoration  in  the  class 
room  and  suggested  that  the  color  scheme  be  red. 

Whereupon,  some  member  of  the  class  said,  “That  is 
more  or  less  Communistic.” 
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And,  so  he  told  Rivette  about  it.  Rivette  went  and  wrote 
the  story.  Rivette  had  a  vendetta,  or  a  grievance,  against 
Miss  Norine  B.  Keating — 

Mr.  Levin:  Are  you  testifying  of  your  own  knowledge? 

The  Witness:  Yes. 

He  had  this  quarrel  with  Miss  Keating,  who  had  become 
the  new  principal  and  superintendent  of  the  Green  Island 
School  System,  coming  from  Watervliet,  and  she  was  diffi¬ 
cult  to  get  news  from. 

Rivette,  having  experienced  that  difficulty,  would  take 
rather  unusual  means  to  publish  a  lot  of  news  that  other¬ 
wise  we  would  not  get. 

He  w^ould  go  to  extremes  lots  of  times  and  write  the 
news  from  a  different  angle.  Don’t  you  see,  just  to  an¬ 
tagonize  the  woman,  and  we  would  get  complaints  here  and 
there  but  paid  little  attention  to  them  until  this  in- 

1582  cident  occurred. 

Of  course,  that  was  real  serious,  when  the  Board 
complained  about  it,  and  I  asked  him  about  it,  and,  of 
course,  as  I  described,  I  brought  this  fellow  in  there. 

So,  that  about  ended  it  until  soon  afterwards  the  presi¬ 
dent  of  the  senior  class  came  in  after  the  college — after 
the  Russell  Sage  College  incident. 

In  view  of  that  and  also  complaints  that  I  had  from  the 
Police  Department  and  the  railroad  station,  the  police  say¬ 
ing  that  Rivette,  instead  of  going  home,  would  hand 
around  the  railroad  station  or  the  sergeant’s  office,  and 
he  would  sit  in  the  sergeant’s  chair,  he  was  a  hang- 
arounder  and  a  nuisance. 

He  would  seldom  go  home.  Instead  of  going  home  he 
would  hang  around.  He  was  getting  to  be  a  pest.  He  was 
troublesome  to  Joe  Werner  and  to  Rockefeller.  He  was 
scrapping  around.  He  was  rather  annoying. 

Just  for  harmony  and  keeping  everything  right,  I  had 
to  let  him  go. 

I  told  him,  44 Rivette,”  I  said,  “You  are  the  first  man 
that  I  have  ever  had  to  let  go  since  I  have  been  in  Troy.” 
I  said,  “We  had  a  lot  of  fellows  up  here.  You  are  the  first 
man ;  I  feel  sorry  about  it,  but  that  is  the  best  thing  I  could 
do.” 

Q.  (By  Mr.  Hanson)  You  let  him  go?  A.  Yes,  I 

1583  let  him  go. 
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Q.  Now,  did  you  also  have  a  boy  down  there  by  the 
name  of  Jim  Hart?  A.  I  did.  He  was  also  one  of  the  high 
school  correspondents,  who  became  a  member  of  the  staff. 

Q.  Those  were  paid  on  a  state  basis?  A.  Yes. 

Q.  Prior  to  the  notice  of  agreement  which  w’as  posted? 

A.  They  were,  for  a  long  time,  I  think,  until  perhaps  a  few 
months  before  the  notice  went  up,  I  recall  now  there  was 
a  fellow  by  the  name  of  Don  Smith  working  in  the  office. 
He  went  to  Albany,  and  in  addition  to  them  getting  space 
rates,  I  took  the  job  and  divided  it  between  the  two.  They 
were  around  the  office  so  much  I  gave  them  the  additional 
chance  of  making  some  money  by  putting  them  on,  divid¬ 
ing  the  job,  which  was  perfectly  agreeable  to  them. 

Q.  Yes.  Now,  Mr.  Heller,  at  the  time  the  notice  of  agree¬ 
ment,  or  policy,  or  whatever  it  was,  was  posted  concerning 
the  arrangement  with  the  Guild  on  or  about  March  1,  1937, 
did  you  tell  Hart  and  Rivette  the  Press  Company  would 
appreciate  it  if  they  did  not  join  the  union?  A.  No,  sir. 

Q.  Did  you  tell  them  that  the  Press  Company  had  been 
blackjacked  into  giving  these  boys  a  raise?  A.  No, 
1584  sir. 

Q.  Did  you  tell  them  that  it  would  be  a  good  idea 
for  them  to  remain  loyal  to  the  Press  Company  instead  of 
to  the  union?  A.  No,  sir. 

Q.  Did  you  know  at  that  time  whether  either  one  of 
them  was  a  member  of  the  Guild?  A.  Let  me  think.  I  think 
one  of  them  was  a  member. 

Q.  Which  one?  A.  I  think  Hart  was. 

Q.  Yes.  But,  you  do  not  know  whether  Rivette  was  or 
not,  do  you  ?  A.  I  think  Rivette  told  me  he  had  applied  to 
the  Guild  and  they  refused  to  recognize  him,  or  something. 

Q.  I  see.  Were  you  a  member  of  the  Guild?  A.  I  was. 

Q.  When?  A.  I  was  one  of  the  founders,  one  of  the 
charter  members  of  the  Guild,  I  formed  the  Troy  unit. 

Q.  When  was  that?  A.  Back  in  1934  or  ’35. 

Q.  How  long  did  you  remain  in  the  Guild?  A.  Until  I 
was  suspended  for  non-payment  of  dues. 

Q.  Why  didn’t  you  pay  your  dues?  A.  Oh,  an  incident 
occurred.  I  was  only  back  a  few  dollars,  or  something, 
like  a  lot  of  others — other  things  you  do  not  pay  much  at¬ 
tention  to  it.  You  get  a  notice,  you  pay  for  it. 
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1585  One  Saturday  night  two  fellows  came  up  to  the 
Troy  office  from  Albany.  I  never  seen  them  before. 

They  w^ere  Tom  and  Phil  Mahar.  They  w^ere  up  to  the  office 
around  eight  o’clock  on  that  Saturday. 

There  were  several  others  in  the  office,  all  members  of 
the  staff. 

They  got  talking  about  one  thing  and  another.  I  men¬ 
tioned  that  I  had  received  a  letter  from  Miss  Scott  telling 
me  if  I  did  not  pay  my  dues  I  w’ould  be  suspended. 

I  spoke  to  both  Mahar  brothers  and  I  said  to  one  or  the 
other,  I  particularly  said,  “That  is  funny.  I  am  more  in 
arrears  than  you  are  and  I  did  not  get  a  letter.”  Sort  of 
laughed  it  off. 

Q.  You  mean,  one  of  them  said  to  you  that  he  was  more  in 
arrears  than  you?  A.  Than  I  was,  yes,  sir. 

Q.  Yes.  And  then  you  just  let  it  go?  A.  Well,  I  felt 
that  I  was  just  being  personally  selected,  that  was  all. 

Q.  I  see.  Now,  wdiile  you  were  the  head  of  the  Troy 
office,  do  you  know  whether  any  complaint  was  made  by 
any  members  of  your  staff,  your  reporters,  concern- 

1586  ing  your  working  overtime?  A.  Not  that  I  know  of. 

Q.  Well,  do  you  know  that  there  was  an  inquiry 
made  as  to  whether  or  not  you  were  violating  some  40-hour 
week  regulation?  A.  Prior  to  the  notice? 

Q.  Yes.  A.  You  mean,  during  the  NBA,  that  was? 

Q.  Well,  what  do  you  mean  by  during  the  NBA?  A. 
Well,  prior  to  the  time  it  w’as  declared  unconstitutional. 

Q.  On  what  basis  did  you  try  to  run  the  office  during  the 
NBA?  A.  Well,  we  had  a  peculiar  arrangement.  We  were 
not  like  they  were  in  Albany.  In  Albany  a  reporter  is  as¬ 
signed  to  a  beat.  He  has  a  certain  amount  of  territory  to 
cover  in  a  certain  time,  and  he  is  through,  and  that  is  all 
he  has  on  the  job.. 

We,  in  Troy,  had  a  territory.  We  were  responsible  for 
Troy.  We  w-ere  not  responsible  for  the  police  beat.  That 
was  only  a  small  part  of  our  work.  We  could  not  go  home 
to  do  it — we  did  not  hope  to  do  it  the  -way  they  did  in  Al¬ 
bany.  We  were  pretty  much  on  our  own  time. 

I  might  come  to  work  at  nine  o’clock  in  the  morning.  I 
might  have  something  in  my  business  to  do  in  the  after¬ 
noon,  or  I  might  have  something  to  do  around  twelve 
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o'clock.  I  might  not  work  all  afternoon  and  then 

1587  come  back  at  night. 

Oftentimes  I  have  been  called  out  at  two  or  three 
o’clock  in  the  morning  on  Albany  stories,  too. 

Q.  Your  office  down  there  furnished  the  news  for  both 
papers,  morning  and  evening  papers?  A.  Yes,  there  was 
no  distinction  between  staffs. 

Q.  There  was  no  distinction  between  staffs?  A.  No.  As 
a  matter  of  fact,  there  were  only  two  men,  one  day  and  one 
night  man. 

Q.  Yes.  Now,  how  did  you  regard  the  people  in  your 
office,  as  reporters  or  as  correspondents?  A.  Well,  of 
course,  they  were  reporters,  but  more  or  less  along  the  cor¬ 
respondent  idea.  As  a  matter  of  fact,  I  was  told  they  were 
correspondents. 

Q.  By  whom?  A.  Mr.  Scanned. 

Q.  And  what  is  the  distinction  between  a  reporter  and  a 
correspondent,  as  you  draw  it?  A.  The  correspondent — 
the  distinction  was  that  a  correspondent  was  on  an  out¬ 
post,  like  a  man  in  Glen’s  Falls,  or  in  Pittsfield,  or  some 
fellow  wffio  is  working  outside  the  supervision  of  the  city 
editor,  out  in  the  district  somewhere. 

Q.  In  other  words,  you  regarded  the  correspondent  was 
responsible  for  whatever  happened  in  his  territory 

1588  and  when  it  happened?  A.  That  is  right. 

Q.  Where  as  a  man  who  is  working  directly  under 
the  direction  of  the  city  editor — A.  It  was  impossible  for 
a  city  editor  to  tell  a  man  in  the  outpost  what  hours  he  was 
to  work. 

Q.  Yes.  Now,  was  there  an  investigation  made  of  the 
hours  of  the  Troy  office  while  you  were  manager?  A.  Not 
that  I  know  of.  There  may  have  been. 

Q.  Did  you  receive  an  inquiry  from  the  management  as 
to  the  hours  that  were  being  worked  there?  A.  I  think 
somebody — let  me  see. 

I  think  I  got  a  call  from  Mr.  Lewis.  When  it  happened — 
I  think  it  was  soon  after  he  came  there.  I  could  not  give 
you  a  date,  even. 

Q.  Yes.  A.  I  think  he  called  me  up  and  asked  me  about 
it. 

Q.  What  did  you  tell  him?  A.  I  told  him  substantially 
the  same  as  I  am  telling  you  now. 
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Q.  That  the  time  is  virtually  their  own?  A.  That  is 
right.  I  told  him  that  I  believe — I  think  I  told  him  that 
they  were  not  being  overworked  on  the  number  of  hours. 
Their  hours  were  scattered,  they  may  work  four  hours  one 
day  and  eight  the  next  day,  and  the  hours  were 

1589  scattered. 

It  was  impossible  to  try  and  say  they  were  going 
to  work  40  hours  and  keep  it  within  a  certain  number  of 
hours  each  day. 

Q.  Now,  Mr.  Heller,  did  you  ever  discuss  the  Build  with 
Mr.  Lewis?  A.  Never. 

Q.  Did  you  ever  discuss  it  with  Mr.  Scanned?  A.  The 
Guild? 

Q.  Yes.  A.  Plenty  of  times. 

Q.  Relate  some  of  those  discussions,  if  you  please  A. 
Well,  when  the  meetings  were  in  Albany,  particularly 
when  I  -was  a  member  of  the  Executive  Committee,  and  be¬ 
fore  the  notice  was  posted,  Scanned  was  forever  mention¬ 
ing  about  the  hours  in  Troy. 

He  would  say,  4 ‘You  are  working  ad  kinds  of  hours  up 
there.”  A^d,  I  said,  “Yes.”  Oh,  that  is  just  the  way  it 
used  to  keep  up,  you  know. 

Q.  Yes.  Did  you  know  whether  Scanned  boasted  of  the 
fact  that  he  was  the  only  city  editor  around  here  who  be¬ 
longed  to  the  Guild?  A.  That  I  do  not  know. 

Q.  You  do  not  know  about  that?  A.  No. 

1590  Q.  Did  you  think  he  was  trying  to  close  up  your 
Troy  office? 

Mr.  Levin :  Objection. 

The  Witness:  Wed — 

Trial  Examiner  Bokat:  Read  the  question. 

(The  question  was  read  by  the  reporter,  as  above 
noted.) 

Trial  Examiner  Bokat :  I  will  sustain  the  objection. 

Q.  (By  Mr.  Hanson)  Did  you  have  any  difficulties  with 
Scanned  over  your  work  while  you  were  in  Troy?  A. 
Scanned  said  that  as  a  reporter,  Heller  was  about  the  best 
reporter  he  knew,  but  as  a  Guild  member,  he  thought  I  was 
a  lousy — the  lousiest  one. 
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Q.  Did  you  attend  Guild  meetings  with  him?  A.  I  did, 
and  I  attended  a  number  of  executive  meetings  with  him. 

Q.  And  his  attitude  there  was  that  you  were  lousy  as  a 
member  of  the  Guild,  and  a  member  of  the  Executive 
Committee?  A.  After  all,  Scanned  was  city  editor  and 
he  would  turn  around  at  some  of  these  meetings  and 
say  something — refer  to  the  Troy  office,  about  the  odd 
hours  that  I  worked,  and  everything  else,  and  said  he 
would  call  up  and  ask  me  for  a  story  during  odd  hours. 

Q.  In  other  words,  while  he  was  city  editor  he  was  talk¬ 
ing  the  Guild  matters  over  with  you  from  time  to 

1591  time,  was  he  not? 

Mr.  Levin :  Objection.  That  is  a  leading  question. 

Trial  Examiner  Bokat:  I  will  allow  it. 

The  Witness:  Talking  over  Guild  matters. 

Q.  (By  Mr.  Hanson)  While  he  was  city  editor,  during 
office  hours?  A.  Well,  I  do  not  remember  that. 

Q.  You  do  not  remember  when  you  would  call  him  on 
the  telephone  about  news  matters  and  other  things 
whether  he  discussed  the  Guild  then? 

Mr.  Levin:  Objection;  same  question. 

Trial  Examiner  Bokat:  I  will  sustain  the  objection. 

Q.  (By  Mr.  Hanson)  Did  you  have  a  man  by  the  name 
of  Don  Smith  working  for  you  down  there?  A.  I  did. 

Q.  Was  he  a  member  of  the  Guild?  A.  He  certainly  was. 

Q.  Was  he  later  transferred  from  Troy  to  Albany?  A. 
He  was. 

Q.  On  whose  recommendation?  A.  On  mine. 

Q.  And  was  he  retained  after  the  abandonment  of  the 
Morning  Field  on  July  1,  do  you  remember?  A.  No,  he 
was  not.  He  got  a  job  in  Binghamton.  I  think  Mr.  Lewis 
took  care  of  him  on  that.  He  told  me  Mr.  Lewis 

1592  did  take  care  of  him. 

He  came  to  me  the  day  of  the  merger  when  it  be¬ 
came  effective,  and  he  came  to  me  and  he  said,  “I  have  a  lot 
of  faith  in  Mr.  Lewis,  Julius.  You  told  me  once  that  Mr. 
Lewis  was  a  man  of  his  word.” 

He  said,  “I  went  to  him  today  and  he  said — I  asked  him 
for  a  job,  he  said  he  would  get  me  one  and  I  have  every 
reason  to  believe  that  he  will  get  it.” 

He  told  me  Mr.  Lewis  did  get  him  a  job,  he  told  me. 
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Q.  I  see.  Did  you  know  a  man  by  the  name  of  John 
Wanhope?  A.  Yes. 

Q.  Did  you  know  him  well?  A.  Very  well. 

Q.  Did  you  occasionally  dictate  stories  to  Wanhope  as 
a  rewrite  man?  A.  Many  times. 

Q.  Did  he  ever  ask  you  what  you  thought  of  him  as  a  re¬ 
write  man  ?  A.  He  certainly  did. 

Q.  Will  you  tell  the  circumstances  of  that,  if  you  recall? 
A.  Wanhope  called  up  one  day,  around  noon  time — 

Mr.  Levin:  The  date  of  this,  please. 

Trial  Examiner  Bokat:  Yes.  Can  you  fix  the  date  of 
this,  approximately? 

The  Witness:  I  cannot  fix  it  approximately.  I 

1593  will  give  you  about — this  is  about — I  will  say  some¬ 
where  in  the  middle  of  1936.  That  is  about  the  best 

I  can  do. 

Trial  Examiner  Bokat:  All  right;  proceed. 

The  Witness:  He  called  up  and  he  said,  “Julius,  who 
do  you  think  is  the  best  re-write  man  on  our  staff?  On  the 
papers  ?” 

Q.  (By  Mr.  Hanson)  Well,  did  you  tell  him,?  A.  I  did. 
Q.  What  did  you  tell  him?  A.  I  told  him  I  thought  John 
Mooney  was  the  best  man. 

Q.  Wait  a  minute — who?  A.  Charley  Mooney.  He  said, 
“What  makes  you  think  so?’ ’ 

I  said,  “Well,  John  is  very  rapid — Charley  is  very 
rapid.  You  give  him  your  information  over  the  telephone 
and  you  hardly  hear  any  comment,  and  when  you  are 
through,  he  says,  ‘O.K.,  thanks,’  and  hangs  up.  The  story 
appears  in  the  paper  and  it  is  an  excellently  written 
story.” 

He  says,  “Who  did  you  think  is  second,  No.  2?” 

And,  I  said,  “Eric  Liljeholm.” 

And  he  asked  me  why  I  thought  he  was,  and  I  told  him 
why. 

Q.  What  did  you  tell  him?  A.  I  told  him  that  Eric  had 
a  vivid  imagination.  You  could  give  him  a  few  facts  and 
he  would  write  a  corking  good  story  and  if  the  story 
needed  dressing  up,  Eric  could  be  depended  upon 

1594  to  do  it. 

And  then,  he  said,  “Who  do  you  think  is  No. 
3?” 
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I  said  Kay  Mowers. 

He  said,  “Why?” 

I  told  him,  I  said,  “Ray,  you  could  give  information  to 
rapidly.  Ray  would  take  it  down  and  Ray  would  write  a 
cold,  hard-fact  story.” 

He  said,  “Who  do  you  think  is  fourth?” 

I  said,  “That  leaves  you.” 

He  said,  “I  thought  you  were  a  friend  of  mine.” 

I  said,  “I  am.  You  asked  me  for  an  honest  opinion.  I 
have  given  it  to  you.” 

That  was  the  substance  of  that  conversation. 

About  five  minutes  later,  Scannell  called  up. 

Q.  Now,  Mr.  Scannell  was  the  city  editor?  A.  Yes.  He 
said,  “Heller,  we  were  all  listening  to  that  conversation. 
We  were  all  hooked  into  it  and,”  he  said,  “John — ” 

Mr.  Nixon:  John  who? 

The  Witness:  John  Wanhope,  “ — was  boasting  around 
here  that  he  was  the  best  rewrite  man  on  the  paper.  He 
said  he  would  leave  it  up  to  Heller.  And  we  decided  to 
leave  it  up  to  Heller.” 

That  was  the  conversation. 

Q.  (By  Mr.  Hanson)  Did  you  know  at  the  time  you 
talked  to  Wanhope  that  the  rest  of  them  were  listen- 
1595  ing  in?  A.  No,  I  did  not. 

Q.  When  was  the  Troy  office  abandoned,  if  you 
know,  Mr.  Heller?  A.  I  was  in  Albany  several  months 
after  I  came — around  in  October. 

Q.  Do  you  know  the  reasons?  A.  No,  I  do  not  know  the 
reasons. 

Q.  Did  you  experience  a  sense  of  unfamiliarity  with 
your  work  when  you  first  returned  to  reporting  in  August? 
A.  I  did  not. 

Q.  Why  not  ?  A.  I  was  born  and  brought  up  and  worked 
on  the  newspaper  and  got  my  experience  here.  I  worked 
in  the  City  Hall  years  ago.  I  worked  the  police  beat.  When 
the  old  police  station  was  at  Howard  and  Pearl  Streets. 

Q.  How  far  away  is  Troy  from  Albany?  A.  Six  miles. 

Q.  Did  you  frequently  visit  Albany  when  you  were  sta¬ 
tioned  in  Troy?  A.  My  folks  are  here,  my  brothers  still 
live  here. 
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Q.  Now,  were  you  given  any  instructions  by  Mr.  Lewis 
when  you  took  over  the  City  Hall  beat  as  to  whether  or 
not — to  antagonize  officials  or  how  to  handle  officials?  A. 
I  think  all  that  Mr.  Lewis  said  to  me  was,  “Go  about 

1596  it  in  a  nice  manner.  You  have  been  going  about  it 
that  way  in  Troy.  You  are  fully  capable  of  han¬ 
dling  the  situation.  Go  to  it.” 

That  w’as  the  substance  of  it. 

Q.  You  took  over  the  real  estate  page  also,  did  you  not? 
A.  I  did. 

Q.  Had  you — did  you  experience  any  difficulty  in  keep¬ 
ing  that  page  up  to  its  standards? 

Mr.  Levin :  I  object  to  the  question. 

The  Witness:  Well — 

Trial  Examiner  Bokat:  Will  you  read  the  question? 

(The  question  was  read  by  the  reporter,  as  above 
noted.) 

Trial  Examiner  Bokat:  There  is  no  testimony  about  the 
standards.  Reframe  the  question. 

Mr.  Hanson:  I  will  withdraw  the  question. 

Q.  (By  Mr.  Hanson)  Did  you  experience  any  difficulty 
in  getting  plenty  of  real  estate  news?  A.  I  got  plenty  of 
it.  I  have  been  getting  plenty  of  it. 

Q.  Now,  how’  do  you  regard  the  real  estate  page  today 
as  compared  with  earlier  dates?  A.  Well,  the  only  com¬ 
parison  that  I  can  say  is  from  the  contacts  and  the  people 
that  I  meet  in  getting  real  estate  news.  They  said,  nobody 
ever  seemed  to  pay  any  attention  to  it  before. 

1597  Q.  You  do  try  to  pay  attention  to  it?  A.  I  cer¬ 
tainly  do. 

Q.  You  regard  that  as  just  as  important  as  any  of  the 
other  work  you  did?  A.  As  important  as  anything  else.  I 
think  it  is  very  important.  There  are  some  good  stories 
about  it  there,  too. 

Q.  Have  you  been  complimented  on  your  handling  of 
it?  A.  Yes,  by  the  various  contacts,  and  I  think  by  my  su¬ 
periors,  too.  T  think  Mr.  Walker  complimented  me  the 
second  or  third  week. 

Q.  I  see.  Now,  Mr.  Heller,  getting  back  to  Wanhope, 
when  vou  were  in  Trov  and  dictated  stories  to  him  over 
the  telephone,  did  he  ever  swear  at  you?  A.  Oh,  yes. 


862  THE  PRESS  CO.  ET  A L.  VS.  NAT.  LABOR  RELATIONS  BOARD. 

Q.  Why  did  he  swear  at  you?  A.  He  is  a  very  difficult 
man  to  handle  on  the  telephone,  very  difficult  to  give  re¬ 
writes  to.  You  would  have  to— you  would  invariably  get 
John  Wanhope  at  a  quarter  to  one  or  ten  to  one,  or  near 
one  o’clock- — we  had  a  later  deadline  than  Albany,  about 
twenty  minutes  or  a  half  hour  later. 

He  said  I  was  usurping  his  lunch  hour.  He  had  a  minute 
to  go  to  lunch,  that  the  story  was  not  worth  anything,  or 
that  Troy  was  getting  too  much  space  in  a  paper,  and  a 
lot  of  stuff. 

Finally,  you  would  settle  down  and  get  the  story 

1598  in  after  threatening  to  call  the  city  editor.  Some¬ 
times  you  would  say,  “If  you  do  not  want  to  take 

the  story,  I  will  get  the  city  editor  and  ask  for  someone 
else.”  Then  he  would  finally  take  it. 

In  your  opinion,  you  thought  it  was  a  good  story,  and 
you  would  look  in  the  paper  for  it.  You  would  find  that  it 
would  be  about  two  paragraphs,  and  occasionally  the  names 
would  be  wrong. 

Q.  Did  you  have  similar  difficulties  with  any  of  the 
others?  A.  Never. 

Q.  How  did  they  handle  a  rewrite  when  you  dictated  it 
to  them?  A.  Excellently. 

Q.  What  was  their  method  of  talking  to  you  over  the 
telephone?  A.  Very  brief.  They  would  let  you  do  all  the 
talking  and  occasionally  they  might  ask  you  a  question, 
something  that  you  may  have  overlooked,  or  something  of 
the  sort.  And  when  the  story  came  out,  it  was  a  pretty  good 
story. 

Q.  How  did  it  happen  that  you  called  for  Wanhope  wffien 
you  called  up?  A.  I  did  not  Call  for  him.  You  called  the 
city  desk,  or  the  state  editor,  and  they  would  then  assign 
somebody  to  take  it  from  you.  They  would  usually  take 
them  in  relays.  Sometimes  I  would  have  a  half 

1599  dozen  of  them  before  I  would  be  through.  I  might 
be  at  the  telephone  for  an  hour  or  an  hour  and  a 

half,  or  an  hour  and  a  quarter,  having  the  rewrite  men  take 
my  stuff  in  relays. 

Q.  I  see. 

During  your  experience  on  the  Press  Company,  you 
worked  both  under  Mr.  Scanned  and  Mr.  Walker,  did  you 
not,  as  city  editors?  A.  Oh,  yes. 
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Q.  How  did  they  conduct  their  business,  in  your  opinion, 
in  their  relationship  with  you  ?  A.  How  did  they  conduct 
their  business? 

Q.  Yes;  how  was  your  work  with  them?  A.  Excellent. 
Never  had  a  complaint. 

Q.  Never  had  a  complaint?  A.  No.  I  think  in  all  the 
years  that  I  worked  in  Troy  under  Mr.  Scanned,  as  city 
editor  of  Knicker — 1  mean,  the  city  editor  of  the  News,  I 
never  had  but  one  complaint  from  Mr.  Scanned,  about  why 
I  gave  a  story  to  the  News  instead  of  giving  it  to  the 
Knickerbocker  Press  when  he  was  its  city  editor.  He 
thought  it  happened  on  his  time  and  he  should  have  gotten 
it  instead  of  me  holding  it  overnight. 

He  knew,  because  the  copy  came  down  over  night  to  be 
held  exclusively  for  the  News.  It  was  at  a  time  when  we 
were  trying  to  push  the  News. 

1600  He  was  sustained  in  his  argument  by  the  manag¬ 
ing  editor.  However,  I  had  my  orders  from  the  man¬ 
aging  editor  and  I  had  done  that  with  his  permission  and  his 
knowledge,  and  it  was  ad  settled  in  a  few  minutes  and  we 
were  the  best  of  friends  on  that. 

That  was  the  only  complaint  I  had. 

Q.  From  Mr.  Scanned?  A.  Yes,  it  was  not  even  a  com¬ 
plaint.  He  thought  it  was  something  that  he  should  have, 
and  he  was  upheld  in  that. 

Q.  He  was?  A.  He  was  sustained. 

Q.  How  about  Walker?  Did  you  have  any  kicks  from 
him?  A.  No,  never. 

Mr.  Hanson :  I  am  through  with  Mr.  Heller,  for  the  mo¬ 
ment. 

However,  before  Mr.  Levin  takes  up  the  cross  examina¬ 
tion,  I  would  like  to  put  Mr.  Flood  on,  so  as  to  accommo¬ 
date  him. 

Trial  Examiner  Bokat:  You  have  no  objection  to  that, 
Mr.  Levin? 

Mr.  Levin :  No. 

Trial  Examiner  Bokat :  A11  right. 

(Witness  excused.) 

Warren  H.  Flood  a  witness  called  by  and  on  behalf  of 
the  Respondents,  being  first  duly  sworn,  was  ex- 

1601  amined  and  testified  as  follows: 
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Trial  Examiner  Bokat:  Give  your  full  name  and  address 
to  the  reporter. 

The  Witness:  Warren  H.  Flood,  528  Warren  Street,  Al¬ 
bany,  New  York. 

Direct  Examination 

Q.  (By  Mr.  Hanson)  Mr.  Flood,  I  told  you  that  I  would 
have  you  subpoenaed  to  testify  in  this  case,  did  I  not?  A. 
That  is  right. 

Q.  And  you  are  employed  by  the  Press  Company,  are 
you?  A.  That  is  right. 

Q.  And  how  long  have  you  been  employed?  A.  About 
thirteen  years. 

Q.  In  what  department  of  the  paper  are  you  employed? 
A.  In  the  sports  department. 

Q.  Have  you  ever  been  working  in  any  of  the  other  de¬ 
partments  of  the  paper  during  that  time?  A.  No. 

Q.  Always  been  in  the  sport  department?  A.  That  is 
right. 

Q.  Your  position  is  virtually  that  of  assistant  to  Mr. 
Young,  is  it  not?  A.  That  is  right. 

Q.  Now,  Mr.  Flood,  are  you  a  member  of  the  Amer- 

1602  ican  Newspaper  Guild?  A.  I  am. 

Q.  Are  you  a  member  in  good  standing?  A.  I  am. 
Q.  Dues  paid  up?  A.  Yes. 

Q.  Were  you  a  member  of  the  original  committee  selected 
by  a  staff  vote  in  March,  1936?  A.  Yes. 

Q.  To  represent  the  employees  in  collective  bargaining? 
A.  I  was. 

Q.  You  served  on  that  committee?  A.  I  did. 

Q.  And  it  was  testified  here  that  the  original  members  of 
the  committee  were  yourself,  and  John  Mooney,  Miss  Scott 
and  Miss  Fales,  is  that  correct?  A.  The  original  committee 
was  myself,  John  Wanhope  and  Miss  Fales.  Then  John 
Mooney  replaced  John  Wanhope. 

Q.  John  Mooney  replaced  John  Wanhope?  A.  Yes,  and 
Miss  Scott  became  a  member  of  the  committee  later. 

Q.  Yes.  Now,  then,  and  still  later  you  retired  from  the 
committee,  did  you  not?  A.  That  is  right. 

Q.  Why  did  you  retire  from  the  committee?  A.  Well,  be¬ 
cause  we  were  busy  with  other  Guild  matters  and 

1603  I  felt  I  had  more  than  enough  to  do. 
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Q.  At  that  time  you  were  president  of  the  Tri-City 
Newspaper  Guild,  were  you  not?  A.  I  was,  yes. 

Q.  When  you  took  over  the  presidency,  was  the  Guild — 
had  the  Guild  been  rather  quiet  before  that?  A.  Yes. 

Q.  And  you  proceeded  to  try  to  put  some  life  into  it,  did 
you  not  ?  A.  I  did. 

Q.  How  did  you  do  that?  A.  Well,  first  of  all,  we  tried  to 
get  a  number  of  members  who  had  fallen  behind  in  dues,  to 
catch  up  in  their  dues  payments. 

We  sold  some  punchboards  to  get  some  money.  We  put 
on  a  Gridiron  Dinner,  so-called,  that  is,  a  show  and  dinner, 
also  to  raise  money. 

I  went  to  Troy  to  talk  to  some  of  the  people  over  there, 
and  Schenectady,  to  talk  to  some  of  the  people  over  there, 
to  see  if  I  could  not  increase  the  membership  in  those  two 
cities. 

Q.  In  other  words,  you  worked  very  actively  during  your 
term  as  president  to  increase  the  membership  of  the  Guild, 
is  that  not  correct?  A.  Yes,  sir. 

1604  Now,  then,  you  were  also  one  of  those  who  asked 
for  a  vote  of  employees  to  determine  whether  or  not 

the  Guild  should  represent  them  in  collective  bargaining, 
were  you  not?  A.  Yes. 

Q.  Did  the  management  express  any  objection  to  your 
taking  such  a  vote? 

Mr.  Levin :  I  object  to  such  a  question  as  too  vague. 

The  Witness :  No. 

Trial  Examiner  Bokat:  I  will  allow  it.  Objection  over¬ 
ruled. 

Q.  (By  Mr.  Hanson)  And  such  vote  was  taken,  was  it  not, 
Mr.  Flood?  A.  Yes. 

Q.  Will  you  tell  us  the  details  of  that  vote,  how  it  was 
taken  ?  A.  In  negotiations,  meeting  between  the  Guild  com¬ 
mittee  and  the  management,  I  think  it  was  Mr.  Hecox  asked 
if  we  represented  the  employees,  a  majority  of  the  em¬ 
ployees  in  the  editorial  room,  and  we  said  yes. 

And,  he  asked  if  we  would  submit  a  list  of  members  to 
prove  that. 

We  objected  that  we  did  not  care  to  submit  a  list  of  our 
members,  but,  that  we  would  be  perfectly  willing  to  have 
an  election,  or  vote  taken,  to  determine  whether  we 

1605  represented  the  majority  or  not. 
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And,  it  was  suggested,  or  mentioned,  that  we  might  call 
the  National  Labor  Relations  Board  to  take  a  vote. 

I  do  not  know  just  who  said,  “Well,  it  seems  a  lot  of 
bother  to  go  through  all  that.  Cannot  we  have  our  own 
election?” 

So,  it  was  agreed,  between  the  committee  and  the  man¬ 
agement,  that  we  would  conduct  the  vote. 

And,  the  ballot  box  was  obtained  and  placed  in  Mr.  He- 
cox  ’  office.  Ballots  were  handed  out  to  employees  to  mark 
whether  they  were  members  of  the  Guild  and  whether  the 
committee  represented  them  in  collective  bargaining  or  not. 

Q.  (By  Mr.  Hanson)  What  was  the  result  of  the  vote?  A. 
I  think  it  was  fifty-some  odd  Guild  members  and  two  or 
three  not  Guild  members. 

Q.  Weren’t  you  afraid  it  was  going  to  be  unanimous? 
A.  Yes. 

Q.  What  did  you  do  to  keep  it  from  being  unanimous? 
A.  I  did  ask  a  couple  of  people  whom.  I  knew,  who  were  not 
members,  to  go  down  and  so  vote. 

Q.  Why  did  you  do  that?  A.  I  said,  if  it  was  a  unanimous 
vote,  we  might  just  as  well  hand  them  the  membership  list. 

Q.  After  that,  then,  you  started  an — you  started 
1606  your  negotiations  for  a  contract?  A.  Well,  they  had 
started  then.  That  was  right  after. 

Q.  I  mean,  they  continued  after  that?  A.  Yes. 

Q.  And  still  later  you  withdrew  from  the  negotiating 
committee  and  Mr.  Tyler  succeeded  you  on  that,  is  that 
correct?  A.  That  is  correct. 

Q.  And  shortly  after  that  vote  was  taken,  Mr.  Hecox 
withdrew  as  publisher  and  Mr.  McDonald  succeeded  him,  is 
that  correct?  A.  That  is  right. 

Q.  Were  you  on  the  negotiating  committee  after  Mr. 
McDonald  came?  A.  No.  I  never  sat  in  a  meeting  with  Mr. 
McDonald. 

Q.  You  were  still  president  of  the  Guild  for  some  months, 
were  you  not?  A.  I  was. 

Q.  Now,  during  that  period  did  you  have  any  difficulties 
with  the  management  over  any  matters  that  you  know  of? 
A.  Did  I,  personally? 

Q.  Yes.  A.  No. 

Q.  Did  the  Guild,  so  far  as  you  knew?  A.  Well,  we  had 
one  meeting  with  Mr.  McDonald  in  regard  to  the  forty-hour 
week. 
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1607  Q.  And  what  was  that!  A.  It  was  in  relation  to,  I 
believe,  the  photographers,  the  Rensselaer  reporter, 

and  Troy  office  reporters. 

Q.  Was  that  matter  adjusted  to  the  satisfaction  of  the 
Guild,  as  you  recall?  A.  It  was. 

Q.  It  was  ?  A.  Yes. 

Q.  Do  you  know  of  any  instances  where  the  management, 
during  your  period  as  president  of  the  Guild,  attempted  to 
interfere  with  the  Guild  in  its  organization  activity? 

Mr.  Levin:  I  object  to  the  question  as  calling  for  conclu¬ 
sion. 

Trial  Examiner  Bokat:  I  will  allow  it. 

Overruled. 

Read  the  question. 

(The  question  was  read  by  the  reporter,  as  above  noted.) 

The  Witness:  Not  to  my  knowledge. 

Q.  (By  Mr.  Hanson)  Nowr,  Mr.  Flood,  did  the  matter  of 
your  membership  in  the  Guild  interfere  at  all  with  your 
work?  A.  No. 

Q.  Did  your  superior,  Capt.  Young,  ever  discuss  your 
membership  in  the  Guild  with  you?  A.  Well,  we  discussed 
the  Guild,  but  I  would  not  say  he  discussed  my  mem- 

1608  bership  wdth  me. 

Q.  Did  he  tell  you  you  ought  to  get  out  of  it,  or 
something  to  that  effect,  or  to  stay  in  it?  A.  Never  said 
anything  about  whether  I  should  stay  in  or  get  out. 

Q.  Did  it  make  any  difference  in  the  matter  of  your  as¬ 
signments  or  the  nature  of  your  work?  A.  I  wrould  not  say 
so. 

Q.  Did  Mr.  Lewds  ever  discuss  the  Guild  with  you?  A. 
Outside  of  the  negotiations  meeting,  only  mentioned  the 
Guild  to  me  once. 

Q.  What  did  he  say  then  ?  A.  That  w’as  immediately  after 
our  first  negotiations  meeting.  I  believe  it  v’as  that  meeting 
in  which  we  decided  to  take  the  vote  of  the  employees.  He 
said  only  that  Mr.  Atwood  liked  the  conduct  of  the  meeting 
that  afternoon. 

That  was  the  only  comment  he  ever  made  to  me  about  the 
Guild. 

Q.  And,  Mr.  Atwood  had  sat  in  that  meeting?  A.  That  is 
correct. 
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Q.  That  is  the  only  comment  Mr.  Lewis  ever  made  to 
von?  A.  That  is  right. 

Q.  Did  you  ever  hear  Mr.  Lewis  talk  to  somebody  else 
and  denounce  the  Guild?  A.  No. 

1609  Q.  Did  you  observe  Mr.  Lewis  interfering  with  the 
Guild  in  its  organizational  activities?  A.  No. 

Q.  Now,  you  were  president  of  the  Guild,  were  you,  Mr. 
Flood,  when  the  first  show  was  held  here — I  mean,  the  first 
dinner  or  first  show?  A.  Yes. 

Q.  And  at  that  time  did  the  Guild  get  out  a  miniature 
newspaper  as  part  of  its  show  activities?  A.  Yes. 

Q.  I  show  you  this  and  ask  you  what  it  is. 


(Showing  witness  a  document.) 

The  Witness:  This  is  the  paper  we  issued  in  connection 
with  that  dinner.  It  was  handed  to  guests  at  the  dinner. 

Mr.  Hanson:  T  will  ask  to  have  that  marked  and  identi¬ 
fied  as  Press  Company’s  Exhibit  No.  8,  for  identification. 

(Thereupon  the  document  referred  to  was  marked  as 
Press  Company’s  Exhibit  No.  8,  for  identification.) 

Q.  (By  Mr.  Hanson)  Now,  Mr.  Flood,  on  the  back  page  of 
that  there  is  a  list  of  the  guests  that  attended  the  dinner,  is 
that  correct  ?  A.  That  is  correct. 

Q.  There  is  a  list  of  the  cast  who  appeared  in  the  show, 
which  was  given?  A.  Yes. 

1610  Q.  Called  “Albanian  Nights”?  A.  Yes. 

Q.  On  the  first  page  there  is  a  cartoon.  Will  you 
state  who  are  in  that  cartoon,  the  persons  who  are  repre¬ 
sented  in  the  four  figures  in  the  cartoon?  A.  Mayor  Thachcr 
is  one,  Chief  Smurl — 

Trial  Examiner  Bokat:  Spell  it  for  the  reporter. 

The  Witness:  S-m-u-r-1,  Chief  of  Police;  Mr.  Daniel 
O’Connell  and  Mr.  Lewis.  1  am  not  sure  of  his  first  name. 
The  last  name  is  spelled  L-e-w-i-s.  It  is  not  Mr.  Lewis  of  the 
Press  Company. 

Q.  (By  Mr.  Hanson)  Now,  the  contents  of  that  paper, 
the  written  contents  were  prepared  by  members  of  the 
Guild,  were  they?  A.  That  is  right. 

Q.  And  the  picture  lay-outs  were  obtained  in  what  way,  if 
you  recall,  Mr.  Flood?  A.  They  are  mostly  pictures,  press 
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pictures,  sent  out  by  motion  picture  companies  and  not 
used,  and  we  inserted  the  heads  of  local  people. 

Q.  You  obtained  those  from  the  Press  Company,  did  you? 
A.  Yes,  through  Bill  Haskell — the  late  Bill  Haskell  who  was 
then  moving  picture  critic. 

Q.  And  the  lay-outs  were  made  in  the  office  of  the 

1611  Press  Company,  were  they?  A.  That  is  right. 

Q.  And  the  paper  itself  was  printed  in  the  Press 
Company,  was  it  not?  A.  Yes. 

Q.  By  the  Press  Company?  A.  Yes. 

Q.  For  the  Guild?  A.  Yes. 

Mr.  Hanson :  I  offer  that  in  evidence,  Mr.  Examiner. 

Mr.  Levin:  May  I  have  the  purpose  of  the  offer? 

Trial  Examiner  Bokat:  Yes. 

Mr.  Hanson:  One  of  the  charges  of  the  complaint  is  a 
surveillance  of  the  activities  of  this  organization  and  inter¬ 
ference  with  its  activities  during  a  period  which  has  been 
dated  back,  I  think,  to  September,  1935. 

Here  is  a  publication  which  is  offered  as  documentary  ex¬ 
hibit  to  show  that  the  men  on  the  staff  had  the  utmost  coop¬ 
eration  from  the  company  in  the  preparation  of  their  pro¬ 
gram  at  their  dinner,  and  that  on  the  back  of  that  program 
there  are  listed  all  the  guests,  including  members  of  the 
staff,  members  of  the  management,  and  citizens  of  Albany, 
outstanding  citizens  of  Albany. 

Trial  Examiner  Bokat:  Is  there  any  objection  to  the 
offer,  Mr.  Levin? 

Mr.  Levin:  Only  that,  Mr.  Examiner,  to  be  consist- 

1612  ent,  you  ruled  out  several  other  publications  which  I 
attempted  to  introduce  to  show  that  the  relations  be¬ 
tween  the  Guild  and  the  management  were  those  which 
would  sustain  the  charges  by  the  Board,  that  of  interfer¬ 
ence  and  discrimination,  and  those  were  ruled  out  by  you. 

Trial  Examiner  Bokat:  I  do  not  believe  that  I  did  so  rule. 

Mr.  Hanson :  I  do  not  recall  any  such  ruling. 

Trial  Examiner  Bokat:  Give  specific  instances. 

Mr.  Levin :  A  number  of  Guild  bulletins  were  put  in  the 
rejected  folder,  which  I  offered  at  the  same  time  that  Mr. 
Hanson  offered  part  of  the  one  Guild  Bulletin. 

Trial  Examiner  Bokat:  Yes,  I  do  recall.  We  have  a  re¬ 
jected  file  of  exhibits  here  in  which  are  certain  bulletins 
which  were  rejected. 
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I  am  going  to  admit  that  in  evidence  and  overrule  the 
objection. 

Mr.  Levin :  Exception. 

(Thereupon  the  document  previously  marked  Press  Com¬ 
pany’s  Exhibit  8,  for  identification,  was  marked  as  Press 
Company’s  Exhibit  8  in  evidence.) 

Q.  (By  Mr.  Hanson)  Mr.  Flood,  while  you  were  president 
of  the  Guild  do  vou  recall  whether  or  not  there  were  strikes 
on  the  Milwaukee  and  Seattle  papers,  owned  by  the  Hearst 
interests?  A.  There  were,  yes. 

1613  Q.  Did  the  Albany  newspaper — or  the  Tri-City 
Newspaper  Guild  contribute  to  the  support  of  the 

strikers  at  that  time?  A.  We  contributed  to  the  support  of 
strikers,  to  the  American  Newspaper  Guild,  not  directly. 

Q.  You  made  a  financial  contribution,  did  you?  A.  That  is 
right. 

Q.  Now,  are  vou  a  subscriber  to  the  Guild  Reporter?  A. 
Yes. 

Q.  And  do  you  recall  that  during  the  period  of  those 
strikes  the  Guild  Reporter  carried  notices  as  to  how  friends 
can  help  win  the  strike?  A.  I  believe  so,  yes. 

Q.  I  want  to  show  you,  and  ask  you  to  take  a  look  at  this 
photostat,  and  from  the  photostat,  can  you  tell  what  it 
appears  to  be? 

(The  photostat  was  handed  to  the  witness,  who  examined 
it.) 

The  Witness:  It  appears  to  be  a  page  from  the  Guild 
Reporter. 

Q.  (By  Mr.  Hanson)  Of  what  date?  A.  Of  May  15,  1936. 
Q.  And,  in  the  third  column,  and  the  fourth  column  of 
that,  will  you  read  the  heading  of  it?  A.  ‘‘How 

1614  friends  can  help  win  the  strike.”  This  is  the  sub¬ 
head:  “The  Citizens  Committee  in  Support  of  the 

Guild’s  Strike  against  the  Hearst  Wisconsin  News  is  send¬ 
ing  over  the  country  the  following  suggestions  to  individ¬ 
uals  and  organizations  on  ways  to  assist :  How  to  help  win 
the  Newspaper  Guild’s  strike  against  Hearst ’s  Wisconsin 
News.” 

Q.  Yes ;  now  will  you  state  whether  or  not  that  notice  does 
suggest  that  they  were — or  does  that  say  they  should  with- 
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hold  patronage  from  as  many  Hearst  enterprises  as  pos¬ 
sible,  and  lists  all  of  the  Hearst  enterprises — and  lists  cer¬ 
tain  enterprises  divided  into  sub-heads  of  newspapers,  mag¬ 
azines,  news  and  feature  services,  radio  and  motion  pic¬ 
tures?  A.  Yes. 

Mr.  Levin:  That  is  objected  to;  the  article  speaks  for 
itself. 

Trial  Examiner  Bokat:  Yes,  it  does  speak  for  itself. 

Mr.  Hanson:  I  will  offer  it  in  evidence  as  Press  Com¬ 
pany’s  Exhibit  No.  9. 

Mr.  Levin:  Objected  to  on  the  ground  it  is  not  relevant 
to  any  of  the  issues  in  the  case. 

Trial  Examiner  Bokat:  Yes.  May  I  ask  what  the  per¬ 
tinency  of  the  offer  is,  Mr.  Hanson? 

Mr.  Hanson :  I  will  state  what  the  pertinency  of  the  offer 
is. 

1615  Miss  Fales,  who  is  president  of  the  Tri-City  News¬ 
paper  Guild,  while  she  was  on  the  stand,  testified  that 

the  Guild  gave  to  the  Hearst  newspapers  in  Albany  a  more 
favorable  agreement  than  it  would  accept  from  the  Press 
Company,  that  the  agreements  were  negotiated  during  al¬ 
most  the  simultaneous  period  of  time,  that  when  the  Press 
Company  agreed  to  take  the  terms  which  had  been  agreed  to 
by  the  Guild  with  the  Times-TJnion,  the  Hearst  newspaper 
here,  the  Guild  refused  to  accept  the  Press  Company’s  offer 
and  instead  of  accepting  it,  threatened  a  strike. 

Miss  Fales  also  testified,  and  the  record  so  shows,  that 
at  the  time  there  had  been  a  country- wide  Guild  movement 
against  the  Hearst  enterprises  but  that  she,  being  an  em¬ 
ployee  of  the  Times-TJnion,  a  Hearst  newspaper  here,  chair¬ 
man  of  the  negotiating  committee,  and  in  the  latter  stages 
of  the  negotiations,  I  believe,  president  of  the  Tri-Citv 
Guild,  gave  to  her  newspaper  a  more  favorable  agreement, 
more  favorable  terms  than  she  would  give  to  the  Press 
Company,  notwithstanding  the  effort  of  the  Guild  and  its 
supporters  to  boycott  the  Hearst  enterprises  in  the  country. 

Mr.  Levin:  This  issue  is  dated  May  15,  1936.  That  is 
the  first  objection.  The  date  of  the  agreement  with  Hearst 
was  much  later. 

Secondly,  this  statement  is  by  a  citizens  committee  in 
support  of  the  Guild  strike,  whose  address  is  Suite 

1616  702,  31  Union  Square,  New  York  City,  and  it  appears 
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to  be  nothing  but  a  statement  published  in  the  Guild 
Reporter  by  the  Citizens  Committee  and  in  no  way  bound 
up  or  linked  with  the  American  Newspaper  Guild,  and  has 
no  relevancy  either  by  proof  or  materiality  to  any  of  the 
issues  in  the  case. 

Trial  Examiner  Bokat:  I  am  going  to  sustain  the  objec¬ 
tion,  Mr.  Hanson. 

Mr.  Hanson :  I  note  an  exception. 

Trial  Examiner  Bokat:  We  will  mark  that  Press  Com¬ 
pany  No.  9,  rejected,  and  see  that  it  goes  into  the  rejected 
file  of  the  exhibits,  please. 

(Thereupon  the  document  referred  to  was  marked  Press 
Company  Exhibit  No.  9,  to  be  placed  into  the  rejected  filed.) 

Mr.  Nixon:  Mr.  Examiner,  the  rejection  of  this  exhibit 
is  important  to  the  Gannett  Company  and  I  wish  to  take  an 
exception  to  the  ruling. 

This  seems  an  opportune  point  for  me  to  say  that  I  wish 
to  adopt  the  testimony  already  given  by  the  witnesses  called 
on  behalf  of  the  Press  Company  as  the  testimony  of  the 
Gannett  Company. 

I  am  willing  to  be  bound  by  the  cross  examination  of 
those  witnesses  already  made  by  Mr.  Levin,  and  thus  will 
avoid  calling  these  witnesses  again,  or  otherwise  to  prove 
certain  facts  which  I  think  are  material. 

1617  May  I  have  that  understanding  with  Mr.  Levin? 

Mr.  Levin :  That  is  perfectly  all  right. 

Trial  Examiner  Bokat :  The  record  will  so  show. 

Mr.  Nixon:  For  the  purpose  of  the  record  I  will  state 
now  that  I  will  adopt  the  testimony  -which  may  be  given  by 
the  Press  Company  by  any  of  its  witnesses,  and  I  will  be 
bound  by  the  cross  examination  of  those  witnesses  by  Mr. 
Levin. 

I  will  take  an  exception  and  wish  to  have  one  automatic¬ 
ally  noted  to  the  exclusion  of  any  of  the  evidence  offered 
on  behalf  of  the  Press  Company. 

Trial  Examiner  Bokat:  I  understand  your  point  and 
position,  Mr.  Nixon,  and  that  will  be  done. 

Q.  (By  Mr.  Hanson)  Now,  I  show  you  another  newspaper 
here,  of  what  purports  to  be  a  newspaper,  and  ask  you  if 
you  can  identify  that. 
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(The  document  was  shown  to  the  witness,  who  examined 
it.) 

The  Witness:  Apparently  it  is  a  copy  of  the  Guild  Re¬ 
porter,  which  is  the  official  publication  of  the  American 
Newspaper  Guild. 

Q.  (Bv  Mr.  Hanson)  Under  what  date?  A.  November  1, 
1936. 

Q.  Will  you  read  the  head  in  the  third,  fourth,  fifth  col¬ 
umns  of  that?  A.  From  this  side? 

1618  Q.  Yes.  A.  “New  A.  N.  G.  peace  bid  rejected  by 
Hearst.” 

Q.  Will  you  also  read  the  sub-head?  A.  “Guild  offers 
version  of  A.  F.  of  L.  Council  plan  to  meet  drive  on  labor 
support.” 

Q.  Now,  will  you  turn  to  the  back  page  and  state  what 
that  first  column  of  the  page  has  there,  whaf  that  head  says 
there?  A.  “The  Guild  Reporter,  copyright  1936  by  the 
American  Newspaper  Guild.” 

Q.  Will  you  read  the  title  of  the  first  editorial,  if  that  be 
what  it  is  on  that  page?  A.  “The  Example  of  Seattle.” 

Q.  Will  you  read  that  editorial  into  the  record?  A.  “The 
Purpose  of  the  Trade  Union  Movement  is  to  enable  its 
members  to  pool  their  strength  to  win  economic  improve¬ 
ment. 

“If  the  various  elements  do  not  support  each  other,  a 
‘ movement  ’  in  any  real  sense  does  not  exist. 

“The  great  exhibition  of  solidarity  given  in  Seattle  in 
support  of  the  Guild  strike  against  the  Hearst  Post-In¬ 
telligencer,  shows  the  labor  movement  at  one  of  its  highest 
points  of  development  in  this  country. 

“Hearst  labor  faces  an  antagonist  with  a  larger  bag  of 
tricks  and  a  larger  bag  of  money  who  tries  not  merely 

1619  to  break  strikes,  but  to  defeat  and  discourage  or¬ 
ganized  labor  generally. 

“Yet,  despite  the  immense  economic  hardships  which 
Hearst ’s  vast  resources  enable  his  management  to  inflict, 
despite  the  management’s  endless  manoeuvering,  and  de¬ 
spite  the  ability  to  find  help  in  all  sorts  of  places,  Seattle 
labor  has  remained  firm. 

“It  has  correctly  estimated  the  importance  of  the  strug¬ 
gle  and  neither  counsels  of  weakness  or  efforts  at  confusion 
have  been  able  to  make  it  budge. 


874  THE  PRESS  CO.  ET  AL.  VS.  NAT.  LABOR  RELATIONS  BOARD. 

“Organized  labor  in  this  country  is  now  experiencing  a 
new  surge  of  power.  The  need  of  workers  for  trade  unions 
is  daily  impressing  itself  on  new  elements.  It  is  not  too 
much  to  hope  that  soon  unions  will  be  the  common  vehicle 
of  a  great  majority  of  workers  rather  than  of  a  small  min¬ 
ority. 

“If  that  comes,  it  will  bring  security  and  enhanced  eco¬ 
nomic  status  and  scales  never  before  attained  and  if  it 
comes,  a  main  factor  in  bringing  it  will  be  demonstrations 
of  power  and  effectiveness,  such  as  the  Seattle  labor  move¬ 
ment  is  now  giving.” 

Mr.  Levin:  I  move  it  be  stricken,  Mr.  Examiner,  as  not 
being  relative  to  any  of  the  issues  in  the  case. 

Trial  Examiner  Bokat:  I  will  hear  Mr.  Hanson  on  it. 

Mr.  Hanson:  I  insist  that  that  editorial  is  rele- 

1620  vant  in  the  case  in  the  light  of  the  testimony  given 
by  Miss  Fales,  President  of  the  Tri-City  Guild,  to 

the  effect  that  there  was  reason  for  giving  Hearst  a  better 
agreement  here  in  Albany  than  they  would  accept  from  the 
Press  Company. 

They  were  willing  to  take  that  agreement  from  Mr. 
Hearst,  but  in  lieu  of  such  an  agreement  from  the  Press 
Company  they  were  willing  to  call  a  strike  and  did  call  a 
strike. 

Trial  Examiner  Bokat:  I  will  allow  it  for  what  it  is  worth. 

Mr.  Levin:  Exception. 

Mr.  Hanson:  Then,  I  wish  to  have  read  into  the  record, 
by  Mr.  Flood,  it  will  save  time  and  putting  in  the  exhibit, 
the  first  paragraph  in  the  story  under  the  heading  which 
reads,  on  page  1  of  this  issue  of  the  Reporter,  the  Guild 
Reporter — 

Mr.  Levin :  I  object  to  the  reading  of  any  portion  of  any 
storv  or  article. 

Mr.  Hanson:  I  will  offer  the  whole  thing,  if  you  wish  it. 

Trial  Examiner  Bokat:  It  is  entirely  up  to  you,  Mr. 
Hanson. 

Q.  (By  Mr.  Hanson)  Go  ahead  and  read  that  paragraph, 
Mr.  Flood,  and  if  Mr.  Levin  wishes —  A.  “The  biggest 
attempt  yet  made  by  the  Hearst  management  to  cut 

1621  away  the  labor  support  which  enabled  the  Guild 
strike  in  Seattle  to  oblige  the  Post-Intelligencer  to 
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suspend  publication,  was  tried  in  tlie  last  fortnight  and 
these  developments  followed:” 

Mr.  Hanson:  Then  there  follows  a  series  of  developments 
set  forth  in  that  article. 

The  'Witness:  Four  developments  listed. 

Trial  Examiner  Bokat:  1  assume  you  make  the  same  ob¬ 
jection  ? 

Mr.  Levin:  Yes. 

Trial  Examiner  Bokat:  My  ruling  will  be  the  same.  I 
will  allow  it. 

Mr.  Hanson:  I  think  that  is  all. 

Cross  Examination 

Q.  (By  Mr.  Levin)  Now,  Mr.  Flood,  do  you  know  whether 
or  not  there  was  a  strike  vote  taken  on  the  Times  Union 
here?  A.  A  strike  vote  on  the  Times  Union? 

Q.  Yes.  A.  1  do  not  recall  one. 

Q.  Uh,  huh.  Do  you  remember  who  was  empowered  to 
negotiate  that  agreement  with  the  Times  Union?  A.  It  was 
the  same  committee  that  negotiated  with  the  Press  Com¬ 
pany. 

Q.  And  they  had  the  full  power  to  negotiate  that 

1622  agreement?  A.  That  is  right. 

Q.  And  they  did  negotiate  an  agreement?  A.  Yes. 

Q.  Now,  what  was  the  year  that  you  were  president,  Mr. 
Flood?  A.  From  January,  1936,  until  January,  1937,  I  was 
president  of  the  Guild. 

Q.  Now,  in  1937,  after  the  merger,  did  you  participate  in 
the  various  votes  on  the  actions  the  Guild  would  take  in 
relation  to  the  management?  A.  That  is  right. 

Q.  And —  A.  In  some  of  the  votes. 

Q.  In  some  of  the  votes?  A.  Yes. 

Q.  And  was  there  a  unanimous  vote  at  the  meeting  which 
you  attended,  to  file  charges  with  the  Labor  Board?  A.  I  do 
not  recall  one. 

Q.  Do  you  remember  whether  you  voted  approval  of  that 
or  not  ?  A.  I  voted  on  a  motion  in  which  there  was  an  alter¬ 
native  of  strike  or  National  Labor  Relations  Board.  I  voted 
for  the  National  Labor  Relations  Board  on  that  vote,  but 
that  was  made  unanimous  for  a  strike. 

Q.  Now,  Mr.  Hanson  asked  you  about  the  discus- 

1623  sion  with  Mr.  McDonald  about  the  forty  hour  week 
in  Troy. 
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How  was  that  finally  settled  with  Mr.  McDonald?  What 
was  agreed  upon,  if  anything?  A.  Well,  at  that  particular 
meeting  there  seemed  to  he  a  difference  of  opinion  as  to 
whether  people  in  the  Troy  office  and  the  Rensselaer  re¬ 
porter  were  correspondents  or  staff  members. 

And,  it  was  finally  agreed,  after  some  discussion  back 
and  forth,  Mr.  Lewis  said  he  would  look  into  it,  that  he 
understood  that  they  wen*  correspondents. 

But,  that  he  would  investigate  and  see  whether  they  were 
correspondents  or  staff  members  according  to  a  definition 
that  lie  gave  at  that  time. 

So  far  as  I  know,  1  do  not  recall  any  further  meetings  on 
it.  At  least,  1  do  not  think  I  attended  any  further  meetings. 
I  presume  it  was  investigated  and  straightened  out. 

Q.  Do  you  remember  how  it  was  determined  whether  or 
not  they  were  correspondents  or  reporters?  A.  How  it  was 
determined  ? 

Q.  Yes,  whether  it  was  determined  that  they  were  cor¬ 
respondents  or  reporters?  A.  Xo,  I  do  not  know,  offhand.  1 
think  it  was  decided  that  the  Rensselaer  reporter  was  a  staff 
member. 

Q.  And  that  would  necessarily  mean  that  he  would 
1024  go  under  the  40-hour  week  provision?  A.  That  is 
right. 

(c).  And  if  it  was  decided  lie  was  a  correspondent,  he  could 
work  more  than  a  40-hour  week?  A.  That  is  right. 

(c).  Now,  wasn't  there  an  agreement  between  the  manage¬ 
ment  and  the  committee  at  that  time  that  there  was  to  be  a 
40-hour  week  in  the  Albany  office?  This  is  prior  to  the 
agreement.  A.  As  I  understand  it,  during  the  XKA  we  had 
a  40-hour  week  in  Albany,  and  at  the  time  the  XKA  was 
thrown  out.  1  believe  there  was  a  notice  posted  that  the 
40-hour  week  would  remain  in  effect. 

Q.  And  your  committee  saw  Mr.  McDonald  to  complain 
about  the  40  hour  week  not  being  kept  in  Troy,  is  that  right, 
among  other  things?  A.  Yes. 

Q.  Xow,  do  you  know  whether  or  not  there  were  further 
complaints  after  that  time  about  the  40  hour  week  not 
being  kept  at  Troy?  A.  I  do  not  recall  any. 

Q.  Were  you  on  the  committee  in  1037?  A.  Xo.  Well,  I 
was  on  the  commitee  until  about  May  of  1936. 
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1625  Q.  I  see.  In  other  words,  you  were  not  on  the 
committee  at  all  during  1937?  A.  No. 

Q.  You  do  not  know  about  any  conferences  had  with  the 
management  about  the  forty-hour  week  in  Troy?  A.  Except 
that  one  that  I  speak  of. 

(,).  Do  you  remember  of  any  complaints  made  about  Heller 
bv  tlie  Guild  and  about  the  time  of  the  earlv  part  of  1937? 
A.  No. 

Mr.  Levin:  I  have  no  further  questions. 

Mr.  Hanson:  No  further  questions. 

(Witness  excused.) 

Trial  Examiner  Bokat:  Recess  of  five  minutes. 

(At  this  point  a  short  recess  was  taken.) 

Trial  Examiner  Bokat:  All  right,  Mr.  Heller,  please. 

Julius  J.  Heller  resumed  the  stand  as  a  witness  by 
and  on  behalf  of  the  Respondents,  and  having  been  pre¬ 
viously  duly  sworn,  testified  further  as  follows: 

Gross  Examination 

(,).  (By  Mr.  Levin)  Mr.  Heller,  what  salary  are  you  mak¬ 
ing  at  the  present  time  ? 

Mr.  Hanson:  I  object  to  that  as  not  relevant,  or  perti¬ 
nent  to  this  case. 

Trial  Examiner  Bokat  :  1  do  not  know  what  pur- 

1626  pose  Mr.  Levin  has  in  mind,  but  1  will  allow  it  for 
the  purpose  of  cross  examination. 

Mr.  Levin:  All  right. 

The  Witness:  £53  a  week. 

Q.  (By  Mr.  Levin)  When  was  the  last  time  you  received 
an  increase?  A.  I  think  in  the  summer  of  1936. 

().  Do  you  remember  whether  it  was  before  or  after  the 
posting  of  the  agreement  ?  A.  About  a  year  or  so.  a  little 
short  of  a  year  before. 

Q.  You  did  not  get  any  increase  by  virtue  of  the  Guild 
agreement?  A.  (the  witness  shook  his  head  in  the  negative) 

().  Were  your  conditions  bettered  in  any  way  by  virtue  of 
tin*  Guild  agreement?  A.  It  did  not  make  any  difference. 

Q.  You  worked  the  same  sort  of— yon  did  the  same  sort 
of  work  and  the  same  sort  of  hours,  is  that  right?  A.  (The 
witness  shook  his  head  in  the  affirmative) 
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How  was  that  finally  settled  with  Mr.  McDonald.'  What 
was  agreed  upon,  if  anything.'  A.  Well,  at  that  particular 
meeting  there  seemed  to  he  a  difference  of  opinion  as  to 
whether  people  in  the  Troy  office  and  the  Rensselaer  re¬ 
porter  were  correspondents  or  staff  members. 

And,  it  was  finally  agreed,  after  some  discussion  back 
and  forth.  Mr.  Lewis  said  he  would  look  into  it,  that  he 
understood  that  they  were  correspondents. 

But,  that  he  would  investigate  and  see  whether  they  were 
correspondents  or  staff  members  according  to  a  definition 
that  lie  gave  at  that  time. 

So  far  as  I  know,  I  do  not  recall  any  further  meetings  on 
it.  At  least,  I  do  not  think  I  attended  any  further  meetings. 
I  presume  it  was  investigated  and  straightened  out. 

(t).  Do  you  remember  how  it  was  determined  whether  or 
not  they  were  correspondents  or  reporters.'  A.  How  it  was 
determined .' 

Q.  Yes,  whether  it  was  determined  that  they  were  cor¬ 
respondents  or  reporters'  A.  Xo,  I  do  not  know,  offhand.  1 
think  it  was  decided  that  the  Rensselaer  reporter  was  a  staff 
member. 

Q.  And  that  would  necessarily  mean  that  he  would 
1624  go  under  the  40-hour  week  provision.'  A.  That  is 
right. 

Q.  And  if  it  was  decided  he  was  a  correspondent,  he  could 
work  more  than  a  40-hour  week.'  A.  That  is  right. 

().  Now.  wasn't  then*  an  agreement  between  the  manage¬ 
ment  and  the  committee  at  that  time  that  there  was  to  be  a 
40-hour  week  in  the  Albany  office.'  This  is  prior  to  the 
agreement.  A.  As  1  understand  it,  during  tin*  XRA  we  had 
a  40-hour  week  in  Albany,  and  at  the  time  the  XRA  was 
thrown  out,  I  believe  there  was  a  notice  posted  that  the 
40-110111*  week  would  remain  in  effect. 

Q.  And  your  committee  saw  Mr.  McDonald  to  complain 
about  the  40  hour  week  not  being  kept  in  Troy,  is  that  right, 
among  other  things.’  A.  Yes. 

Q.  Xow,  do  you  know  whether  or  not  there  were  further 
complaints  after  that  time  about  the  40  hour  week  not 
being  kept  at  Troy.'  A.  I  do  not  recall  any. 

Q.  Were  you  on  the  committee  in  1027 .'  A.  Xo.  Well,  I 
was  on  the  comniitee  until  about  May  of  1936. 
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(t).  I  sec.  1 1!  other  words,  you  were  not  on  the 
committee  at  all  during  1937?  A.  Xo. 

Q.  You  do  not  know  about  any  conferences  had  with  the 
management  about  the  forty-hour  week  in  Troy?  A.  Except 
that  one  that  I  speak  of. 

(t).  Do  you  remember  of  any  complaints  made  about  Heller 
by  the  ( J ui Id  and  about  the  time  of  the  early  part  of  1937? 
A.  Xo. 

Mr.  Levin:  I  have  no  further  questions. 

Mr.  llanson:  Xo  further  questions. 

(Witness  excused.) 

Trial  Examiner  Bokat :  Recess  of  live  minutes. 

(At  this  point  a  short  recess  was  taken.) 

Trial  Examiner  Bokat:  All  right,  Mr.  Heller,  please. 

Julius  J.  Heller  resumed  the  stand  as  a  witness  by 
and  on  behalf  of  the  Respondents,  and  having  been  pre¬ 
viously  duly  sworn,  testified  further  as  follows: 

( Voss  Examination 

(t).  (By  Mr.  Levin)  Mr.  Heller,  what  salary  are  you  mak¬ 
ing  at  t he  present  time ? 

Mr.  Hanson:  1  object  to  that  as  not  relevant,  or  perti¬ 
nent  to  this  case. 

Trial  Examiner  Bokat :  1  do  not  know  what  pur- 
1  (J2b  pose  Mr.  Levin  has  in  mind,  but  1  will  allow  it  for 
the  purpose  of  cross  examination. 

M  r.  Levin  :  All  right. 

The  Witness:  $b3  a  week. 

(By  Mr.  Levin)  When  was  tin*  Iasi  time  you  received 
an  increase?  A.  I  think  in  the  summer  of  193f>. 

Q.  Do  you  remember  whether  it  was  before  or  after  tin* 
posting  of  the  agreement?  A.  About  a  year  or  so,  a  little 
short  of  a  year  before. 

Q.  You  did  not  get  any  increase  by  virtue  of  the  (iiiild 
agreement  ?  A.  (the  witness  shook  his  head  in  the  negative) 

(c).  Were  your  conditions  bettered  in  any  way  by  virtue  of 
the  (iiiild  agreement?  A.  It  did  not  make  any  difference. 

(t).  You  worked  the  same  sort  of-  you  did  the  same  sort 
of  work  and  the  same  sort  of  hours,  is  that  right  ?  A.  (The 
witness  shook  his  head  in  the  affirmative) 
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Mr.  Nixon :  Speak  up  so  the  reporter  can  get  it. 

The  Witness:  I  did. 

Q.  (By  Mr.  Levin)  Now,  there  was  a  clause  in  the  agree¬ 
ment  about  a  restoration  of  pay  cuts,  was  there  not ?  A.  Yes, 
there  was. 

Q.  Did  you  have  a  pay  cut ?  A.  I  did. 

1627  Q.  When  was  it  restored?  A.  it  was  not  restored 
because  I  had  had  partial  restoration  of  a  pay  cut 

from  Mr.  Hyde,  and  then  the  salary  increase  went  over  the 
amount  I  would  have  gotten  had  my  salary  been  restored, 
the  pay  cut  been  restored. 

Q.  As  a  matter  of  fact,  you  got  your  so-called  pay  cut 
restored  before  the  agreement  went  into  effect? 

Mr.  Hanson:  I  object  to  that;  The  witness  already  told 
what  happened. 

Trial  Examiner  Bokat:  1  will  allow  the  question.  Ob¬ 
jection  overruled. 

The  Witness:  I  asked  about  it  at  the  time  they  said — I 
got  a  $3  restoration  of  a  pay  cut  from  Mr.  Hyde,  lie  told 
me  it  would  apply.  He  said,  “Don't  tell  anybody  about  it, 
but  I  am  giving  you  $3  back  on  your  pay  cut." 

Then,  I  got  a  $3  increase.  That  put  me— -from  the  new 
editorial  director,  and  then  that  put  me  above  the  salary  I 
had  been  receiving  prior  to  the  pay  cut. 

Q.  (By  Mr.  Levin)  Now,  when  was  it  that  you  first 
dropped  out  of  the  (luild  for  non-payment  of  dues?  A.  1 
was  suspended,  1  was  suspended  in  either— 1  think  about 
December  of  1936  or  somewhere*  around  there. 

(c).  As  a  matter  of  fact,  wasn't  it  sometime  in  .Jan 

1628  nary  of  11)37?  A.  No,  it  was  not. 

Q.  Are  you  sure  about  that?  A.  1  am  pretty  sure 

of  it. 

Q.  All  right.  Now,  you  are  pretty  sure  that  the  second 
increase  you  got  from  Mr.  Lewis  was  sometime  in  the  early 
part  of  1937?  A.  No. 

Q.  Or  1936?  A.  Yes.  As  best  as  I  can  recall. 

Q.  Now,  when  you  came  over  to  the  Albany  paper  after 
the  merger  you  had  a  sort  of  a — 

Mr.  Hanson:  I  object  to  that.  He  test i lied  he  did  not  come 
after  the  merger  but  before. 

The  Witness:  1  did  not — 

Trial  Examiner  Bokat:  That  is  right. 
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Object i  01 1  sustain ed . 

Q.  (By  Mr.  Levin)  How  much  before  the  merger  did  you 
come  over  to  Albany?  A.  About  six  months.  Let  me  see,  I 
came  in  May,  T  think  it  was. 

Trial  Examiner  Bokat:  One  month  prior  to  the  merger 
or  two?  June  30th — the  merger  was  June  30th. 

The  Witness:  Then  I  came  about — let’s  see — I  think  it 
was  around  the  latter  part  of  April  or  the  first  part 

1629  of  Mav. 

Q.  (By  Mr.  Levin)  Urn-hum.  Did  you  remember 
whether  there  was  any  talk  at  that  time  about  the  Troy 
office  folding  up?  A.  Xo,  there  was  not. 

Q.  You  are  sure  there  was  none?  A.  I  was  certain  it  was 
going  to  continue. 

Q.  What  made  you  certain  it  was  going  to  continue?  A. 
Because  I  had  a  conversation  with  Mr.  Lewis  when  he  first 
came  up  to  Troy,  the  first  time  I  had  met  him,  and  after 
the  Troy — after  that  special  Troy  edition  rush  he  told  me 
that  he  recognized  tin*  value  of  the  Troy  office  and  that  it 
was  doing  excellent  work,  and  things  along  that  line. 

Q.  You  say  that  was  the  first  time —  A.  1  felt  sure  it  was 
going  to  continue.  I  had  no  reason  to  expect  otherwise. 

(c).  Was  that  conversation  with  Mr.  Lewis  when  lie  first 
came  to  the  paper?  A.  Part  of  it  was. 

Q.  That  would  be  about  1937)?  A.  When  Ik*  first  came  to 
the  paper  he  came  up  to  Troy  office  to  get  a  thumb  nail 
sketch  of  the  conditions,  what  the  offices  were,  and  the  ter¬ 
ritory  around  here.  I  think  1  spent  about  a  half  hour  or 
three  quarters  of  an  hour,  and  he  got  up  and  said,  “1  am 
satisfied  that  you  have  an  excellent  office  here  and 

1630  that  you  have  the  territory  well  covered,  that  you 
know  your  job,  and  there  is  nothing  else  for  me  to  do 

around  here  but  go  back.”  and  he  left. 

Q.  From  this  conversation  in  1937)  you  felt  sure  in  1937 
that  that  office  was  to  continue?  A.  That,  and  a  subsequent 
conversation  that  took  place  during  tin*  special  edition  (hat 
we  were  putting  out. 

Q.  When  was  that  ?  A.  That  was  in  the  spring  of  1937. 

Q.  Where  did  that  conversation  take  place?  A.  In  the 
Troy  office. 

Q.  What  did  Mr.  Lewis  say  at  that  time?  A.  IK*  thought 
the  job  was  being  done  very  well. 
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Q.  Did  it  strike  you  ns  significant  that  no  one  was  put  in 
your  place  in  charge  of  the  Troy  office-  A.  "Well,  I  do  not 
know  whether  no  one  was  put  in.  I  assumed  Mr.  Iloran  was 
in  charge  after  I  left.  As  a  matter  of  fact,  doe  Iloran  was  in 
charge.  He  handl'd  out  the  assignments,  told  people  where 
to  go,  and  everything  else. 

Tie  ran  the  Troy  office  after  I  left. 

Q.  Was  he  raised  in  salary?  A.  I  do  not  know. 

Q.  As  a  matter  of  fact,  you  know  he  was  not.  A.  1  do  not 
know. 

Q.  Wouldn't  you  have  heard  about  it  if  lie  had  not?  A. 
Not  necessarily. 

1631  Q.  Weren't  you  rather  friendly  with  him?  A.  Yes, 
very  friendly. 

Q.  Didn't  you  see  him  on  occasion?  A.  Oh,  yes. 

Q.  Now,  who  took  your  place  in  the  Troy  office?  A.  I  do 
not  think  there  was  any  one.  The  numerical  strength  was 
not  changed.  As  a  matter  of  fact,  we  were  not  down  hack  to 
the  strength  that  we  were'  before  the  edition. 

Q.  Some  one  else  was  also  transferred  the  same  time  you 
were  from  the  Troy  office,  were  they  not?  A.  Some  one 
else?  No. 

Q.  Was  Miss  Freeman  transferred?  A.  Oh,  1  think  Miss 
Freeman  went  down  three  months  before  that. 

Q.  I  see.  You  are  sure  it  was  as  much  as  that  ?  A.  Oh,  yes. 

Q.  Any  one  take  her  place?  A.  Yes. 

Q.  Did  you  ever  have  any  conversation  with  Mr.  McDon¬ 
ald  about  the  future  of  the  Troy  office?  A.  With  Mr.  Mc¬ 
Donald,  no. 

Q.  Did  you  ever  find  out  that  the  Troy  office  was  not 
paying  ? 

Mr.  Hanson:  1  object  to  that.  The  record  shows 

1632  that  none  of  the  enterprises  were  paying. 

Trial  Kxaminer  Dokat  :  l  will  allow  the  question. 
Objection  overruled. 

The  Witness:  I  did  not  know  it. 

Q.  (By  Mr.  Levin)  You  had  no  idea?  A.  No,  1  might  have 
had  an  idea  of  the  value  of  the  Troy  office  and  whether 
some  idea  about  the  income,  but  whether  it  was  losing  heav¬ 
ily  or  whether  it  was  showing  a  profit  to  any  extent,  I  could 
not  tell  you. 
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Q.  However,  you  were  familiar  that  they  put  on  the  spe¬ 
cial  campaign  in  Troy?  A.  Special  campaign. 

Q.  Had  you  any  ideas  of  its  success?  A.  It  was  not  suc¬ 
cessful. 

Q.  Did  it  give  you  some  indication  that  the  Troy  office 
might  not  he  continued?  A.  No.  I  felt  at  the  time  it  could 
not  if  thev  curtailed  the  entire  extra  staff,  it  would  onlv  go 
back  to  where  it  was  before.  We  put  people  on  during  the 
special  edition. 

Q.  Now,  did  you  regard  your  transfer  to  Albany  as  a 
promotion?  A.  As  a  promotion  ? 

Q.  Yes.  A.  I  do  not  think  so. 

Q.  You  regarded  it  as  a  demotion?  A.  No. 

1 633  (,).  Yon  had  no  supervisory  duties  in  Albany,  did 
you?  A.  Supervisory  duties  in  Albany? 

(*).  Yes.  A.  Since  I  have  been  here? 

Q.  Yes.  A.  Oh,  no. 

Q.  You  had  charge  of  the  Troy  office,  did  you  not?  A. 
That  is  right. 

Q.  Your  work  was  of  a  regular  reporter  here?  A.  Yes. 
(<).  Just  one  of  the  staff?  A.  A  member  of  the  staff. 

(t>.  Did  you  have  any  conversation  with  anybody — 

Mr.  Hanson:  1  object  to  this,  ‘Must  one  of  the  staff,” 
unless  he  explains  what  he  means  by  that. 

Mr.  Levin:  You  can  do  that  on  redirect,  Mr.  Hanson. 
Mr.  Hanson:  Wait  a  minute.  Don't  tell  me  what  I  can  do. 
I  can  object  whether  you  like  it  or  not. 

Trial  Examiner  Bokat :  There  is  no  question  about  that. 
Mr.  Hanson.  You  have  a  right  to  object  every  time  you  see 
lit. 

Mr.  Levin:  I  am  asking  your  objection,  that  is  all. 

Trial  Examiner  Bokat:  Make  your  objections  to  me  and 
I  will  answer  them. 

1634  I  will  allow  the  question.  Objection  overruled. 

Mr.  Hanson:  Exception. 

Trial  Examiner  Bokat:  The  question  was,  that  you  are 
just  one  of  the  regular  staff. 

The  Witness:  Well,  I  had  charge  of  real  estate  page. 
Trial  Examiner  Bokat:  I  believe  you  testified  you  covered 
the  ( hty  Hall  beat  ? 

The  Witness:  Yes. 

Trial  Examiner  Bokat:  All  right.  Proceed,  Mr.  Levin. 
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Q.  (By  Mr.  Levin)  Did  you  have  any  conversation  with 
anybody  in  the  Press  Company  as  to  the  reason  for  your 
transfer?  A.  I  think  it  all  came  about  at — after  a  request 
that  I  made  for  an  increase  in  salary. 

Q.  Will  you  answer  my  question,  Mr.  Heller?  A.  Let’s 
have  it  again. 

Trial  Examiner  Bokat :  Read  the  question,  again. 

(The  question  was  read  by  tin*  reporter,  as  above  noted.) 

The  Witness:  Yes. 

Q.  With  whom?  A.  Mr.  Lewis. 

Q.  And  was  this  before  or  after  your  transfer?  A.  First 
time  a  year  before. 

Q.  And  what  was  your  conversation  about  your  transfer 
a  year  before  your  transfer?  A.  I  asked  him  for  more 

1635  money.  Mr.  Lewis  said  that — said  to  come  down  to 
Albany.  Something  about  budgetary  requirements, 

or  something  in  Troy. 

lie  said,  “We  need  valuable  men  in  Albany.  I  would  like 

to  have  vou  come  to  Albanv.” 

•  • 

Trial  Examiner  Bokat:  Did  he  indicate  that  he  could  pay 
you  more  money  in  Albany  and  he  could  not  do  that  in 
Troy? 

The  Witness:  Yes. 

Trial  Examiner  Bokat:  All  right.  Proceed. 

Q.  (By  Mr.  Levin)  Was  that  after  the  time  you  were 
restored  to  your  present  salary  that  you  had  that  conver¬ 
sation  ? 

Mr.  Hanson:  I  object  to  that  question.  He  was  not  re¬ 
stored  to  his  present  salary. 

The  witness  testified  that  his  pay  cut  was  partially  re¬ 
stored  and  he  got  a  later  increase  that  brought  him  above 
that  salary. 

Trial  Examiner  Bokat:  Suppose  you  reframe  the  ques¬ 
tion. 

Q.  (By  Mi*.  Levin)  Was  that  after  you  received  your 
present  salary?  A.  I  think  it  was  after  the  $3  restoration 
and  prior  to  the  $5  increase. 

Q.  Well,  did  vou  refuse  that  offer  of  Mr.  Lewis?  A.  Yes, 
I  did. 

1636  Q.  Did  he  tell  you  how  much  of  an  increase  he  could 
give  you?  A.  (the  witness  shook  his  head  in  the  neg¬ 
ative) 
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Trial  Examiner  Bokat:  If  he  went  to  Albany? 

Mr.  Levin:  If  he  went  to  Albany. 

Mr.  Nixon :  Wait  a  minute.  He  did  not  answer  it. 

The  Witness :  What  was  the  last  question  ? 

Trial  Examiner  Bokat:  Please  read  the  last  question. 

(The  last  question  was  read  by  the  reporter,  as  above 
noted.) 

The  Witness:  No. 

Mr.  Levin:  Then — 

Q.  (By  Mr.  Levin)  And  the  Trial  Examiner  said,  if  you 
went  to  Albany,  and  what  was  your  answer  to  that?  A.  lie 
gave  me  no  indication  at  all  about  how  much  the  increase 
would  be. 

Q.  Now,  when  was  the  next  conversation  you  had  with 
him  about  the  reasons  for  your  transfer?  A.  I  think  in  the 
spring  of  1937,  or  somewheres  through  there.  I  think  it  was 
prior  to  the  special  edition. 

Q.  That  would  be  several  months  before  your  actual 
transfer?  A.  Yes. 

Q.  And  what  did  he  say  to  you  at  that  time?  A.  Let’s  see. 

I  think  he  said  I  would  like  to  have  you  come  to 
1637  Albany.  I  think  he  said  we  need  you. 

Q.  Anything  else?  A.  (the  witness  shook  his  head 
in  the  negative) 

Q.  Did  you  ask  him  whether  it  would  mean  an  increase 
or  not?  A.  I  do  not  recall.  I  do  not  think  so.  I  do  not  think 
there  was  any  mention  of  that. 

Q.  Did  you  discuss  the  promotion  plan  for  the  Troy  office 
at  that  time?  A.  I  did  not  discuss  any  promotion  plan  for 
the  Troy  office. 

Q.  Thereafter  you  put  on  two  correspondents?  A.  Let’s 
see.  We  had — you  mean  during  the  special  edition? 

Q.  Yes.  A.  During  the  special  edition  we  put  on  several 
people. 

Q.  Now,  when  you  came  to  Albany  you  were  put  on  a 
rotating  assignment,  were  you  not,  for  awhile?  A.  Yes.  They 
told  me  I  was  going  to  be  on  a  swing  job.  Vacations  were  in 
progress  at  the  time. 

Q.  Now,  did  you  testify  that  you  would  be  as  familiar  with 
the  City  Hall  assignment  as  the  reporter  who  had  covered 
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that  for  a  number  of  years  because  of  your  previous  fa¬ 
miliarity  with  Albany?  A.  Yes. 

1638  Q.  There  was  no  change  in  the  administration  in 
so  far  as  you  know  in  that  period  of  time?  A. 

There  had  been  some  changes,  naturally,  but  I  knew  quite 
a  number  of  people.  I  was  surprised  at  the  number  of 
people  that  I  did  know  when  I  first  came  there  that  I  had 
known  before. 

Q.  Do  you  remember  the  date  you  discharged  this  chap, 
Rivette?  A.  No,  I  can  not. 

Q.  If  I  told  you  it  was  March  26th  1937,  would  that  re¬ 
fresh  your  recollection  ?  A.  Possibly  in  that  time.  It 
was  during  the  special  edition.  The  latter  part  of  the 
special  edition. 

Q.  Um-lium.  Now,  do  you  remember  an  employee  by 
the  name  of  Sidney  Grapp?  A.  He  was  an  R.  P.  I.  corre¬ 
spondent. 

Q.  Did  you  discharge  him?  A.  No.  He  left  school. 

Q.  You  are  sure  you  did  not  discharge  him?  A.  Posi¬ 
tive. 

Q.  Did  vou  discharge  a  man  by  the  name  of  Healv? 
A.  No. 

Q.  Did  he  also  leave  the  employ?  A.  See,  I  do  not 
know  what  happened  to  him.  It  was  so  many  years  ago. 
Let’s  see  what  he  did.  I  think  he  got  another  job 

1639  somewhere  and  left.  He  was  only — he  was — 1  will 
tell  you  what  he  did.  He  worked  three  hours. 

Wait  a  minute,  he  worked  from  five  to  eight,  for  which 
he  got  $1.25  a  night,  putting  on  a  night  letter.  That  was 
quite  a  few  years  ago.  That  was  when  I  first  came  up  to 
Troy. 

Mr.  Hanson:  IIow  many  years  ago? 

The  Witness:  About  ten  years  ago,  eleven  years  ago. 

Mr.  Hanson:  I  move  it  be  striken.  It  is  not  within  the 
time  of  the  issue  unless  we  go  back  to  Noah’s  Ark. 

Mr.  Levin :  It  goes  to  the  credibility  of  the  witness,  who 
says  he  never  discharged  anyone. 

Trial  Examiner  Bokat:  I  will  allow  it. 

Q.  (By  Mr.  Levin)  At  the  time  you  discharged  Rivette, 
did  you  tell  him  to  come  back  in  two  weeks?  A.  Not  that 
I  recall. 

Q.  You  would  not  say  you  did  not  tell  him  that,  would 
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Trial  Examiner  Bokat:  That  question  is  rather  general 
and  vague.  Two  weeks  for  what  purpose? 

The  Witness:  What  would  that  be  for,  to  come  back 
for  his  pay  or  something  like  that? 

Q.  (By  Mr.  Levin)  Did  you  tell  him  to  come  back  in 
two  weeks  to  see  you  about  a  job?  A.  I  did  not. 

1640  Q.  You  are  sure  about  that?  A.  Positive. 

Q.  Don’t  you  remember  that  he  did  come  back  in 
about  two  weeks  to  see  you  again?  A.  Not  that  I  recall. 
T  don’t  think  I  have  seen  him  since  except  in  the  office, 
since  I  have  been  in  Albany. 

Q.  If  I  told  you  that  he  came  back  and  saw  you  on  or 
about  April  9,  1937,  would  that  refresh  your  recollection? 
A.  It  would  not. 

Q.  Now,  how  much  was  Rivette’s  salary  increased  by 
virtue  of  the  posting  of  the  Guild  agreement?  A.  I  think  $6. 

Q.  From  $14  to  $20?  A.  No,  he  went  from  $10  to  $16. 
He  and  Hart,  as  correspondents,  were  splitting  a  salary  in 
addition  to  being  school  correspondents  being  paid  on 
space. 

Q.  'Wasn’t  he  getting  $20  a  week?  A.  He  did  for  two 
weeks.  It  was  a  bookkeeping  error,  and  he  knew  it. 

Q.  Now,  that  two  weeks  were  right  in  the  time  of  his  dis¬ 
charge,  was  it  not?  A.  Oh,  no,  it  was  not.  It  was  prior  to 
it.  It  was  the  first  two  weeks  that  the  notice  went  up  on 
the  board.  For  the  first  two  weeks,  he  received  an  over¬ 
payment  of  $4  for  two  weeks. 

1641  I  said  to  him,  “Rivette,  be  prepared  if  they  dis¬ 
cover  that  bookkeeping  error,  and  undoubtedly  they 

will.  Do  not  go  ahead  and  spend-  your  money.  You  won’t 
be  able  to  pay  it  back  and  they  will  have  to  take  it  out  of 
subsequent  salary.” 

It  developed.  The  two  weeks  he  did,  he  got  $8  less. 

Q.  There  was  doubt  in  your  mind  that  you  would  have 
to  take  it  out  of  his  subsequent  salary  in  case  the  error  was 
discovered  at  that  time?  A.  That  it  would  have  to  be 
taken  out? 

Q.  Yes.  A.  Oh,  I  rather  felt  that  the  adjustment  would 
be  discovered  in  Albany  and  made  there. 

Q.  Do  you  remember  the  date  the  agreement  was  posted? 
A.  I  think  it  was  in  March. 

Q.  About  March  7th?  A.  About  that  time. 
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Q.  Now,  if  Eivette  was  fired  on  March  26th,  that  would 
be  only  about  two  weeks  after  the  posting  of  the  agree¬ 
ment,  is  that  right?  A.  26th? 

Q.  Yes.  A.  About  that. 

Q.  About  how  long  before  his  discharge  was  this  inci¬ 
dent  on  the  putting  of  the  slugs  on  the  story?  A. 

1642  I  think  it  was  during  that  edition. 

Q.  Would  you  say  about  six  w’eeks  before?  A. 
No.  The — I  do  not  think  the  edition  ran  that  long. 

Trial  Examiner  Bokat:  You  are  referring  to  the  special 
edition? 

The  Witness:  Yes. 

Q.  (By  Mr.  Levin)  Yes.  You  can  not  remember  the 
date  at  all?  A.  I  can  not  remember  the  date,  but  it  was 
right  around  during  that  special  edition  time. 

Mr.  Hanson :  Mr.  Levin,  if  he  wants  it,  we  can  give  him 
the  date  in  the  actual  phraseology  of  the  slugs. 

Mr.  Levin:  I  would  like  to  have  the  date  of  it. 

Trial  Examiner  Bokat:  Mr.  Levin  would  like  to  have 
the  date  of  it.  Mr.  Hanson  will  supply  it  to  you  later. 

Mr.  Hanson:  I  think  I  can  do  that.  We  had  it  during  the 
time  of  the  last  hearing.  I  showed  Mr.  Levin  a  copy  of 
wThat  he  sent  in.  I  do  not  know  if  that  is  still  available 
or  not. 

Mr.  Levin :  I  have  it  here,  Mr.  Examiner,  if  I  can  find  it. 

Q.  (By  Mr.  Levin)  Now,  Rivette  claimed  overtime,  did 
he  not,  of  Zl1/*  hours?  A.  He  did. 

Q.  And  what  did  you  do  with  his  claim?  A.  The 

1643  claim  I  think  was  made  after  I  had  gone  to  Albany. 

Q.  Did  he  ever  submit  a  claim  for  overtime  to 
you?  A.  Well,  he  was  in  the  Troy  office,  yes  he  did. 

Q.  And  you  had  a  large — you  had  an  argument  with  him 
about  it?  A.  No. 

Q.  You  did  not  resent  the  fact  that  he  submitted  over¬ 
time?  A.  No,  he  got  time  off  for  it. 

Q.  You  did  not  resent  the  fact  that  people  insisted  on 
working  the  forty-hour  week  in  the  Troy  office?  A.  Did 
I  resent  that? 

Q.  Yes.  A.  No,  I  did  not.  I  had  no  trouble  about  that 
at  all. 

Q.  As  far  as  you  were  concerned,  everybody  worked  only 
forty  hours  a  week  in  the  Troy  office  except  yourself?  A. 
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If  they  worked  overtime,  they  got  time  off.  One  man  got 
two  weeks  off  right  during  the  edition  rush. 

Q.  Now,  if  I  told  you  the  Rensselaer  story — strike  out 
Rensselaer.  If  I  told  you  the  story  about  the  slugs  that 
was  written  on  or  about  March  4th  or  5th,  would  that  re¬ 
fresh  your  recollection  as  to  the  date?  A.  I  mean  it  might 
have  been  right  around  that  time. 

Q.  Now,  if  I  told  you  the  story  about  the  Heathley  High 
School  appeared  about  March  13th,  would  that  refresh 
your  recollection  as  to  the  date?  A.  The  two  inci- 

1644  dents  occurred  within  a  short  time  of  each  other. 

Q.  And  yet,  at  the  time  you  had  this  conversation 
with  Rivette  about  his  receiving  more  salary  than  he  was 
entitled  to,  you  had  not  made  up  your  mind  to  discharge 
him?  A.  It  "was  not  a  question  of  making  up  my  mind.  I 
mean,  I  just  discharged  him. 

Q.  Sometime  you  made  up  your  mind  to  discharge  him? 
A.  I  made  up  my  mind  and  discharged  him  at  that  time. 

Q.  What  time  was  that?  A.  The  time  I  did  discharge 
him. 

Q.  That  is  March  23d.  A.  That  is  when  I  discharged 
him,  if  that  is  the  time. 

Q.  That  is  the  first  time  you  made  up  your  mind  to  dis¬ 
charge  him?  A.  That  is  right. 

Trial  Examiner  Bokat:  You  had  considered  discharging 
him  prior  to  that  incident,  had  you  not? 

Mr.Hanson:  He  testified  he  received  an  order  to  dis¬ 
charge  him,  and  that  was  canceled  later. 

Trial  Examiner  Bokat :  I  understand  that.  I  am  asking 
him  if  he  considered  it. 

The  Witness:  I  was  asked  to  discharge  him,  but  I  did 
not. 

Q.  (By  Mr.  Levin)  What  was  the  particular  inci- 

1645  dent  that  made  you  make  up  your  mind  on  March 
23d?  A.  The  developing  in  the  Green  Island  case. 

Trial  Examiner  Bokat:  You  mean  the  complaints  you 
received  subsequent  to  the  publication  of  that  story? 

The  Witness :  That  is  right. 

Q.  (By  Mr.  Levin)  That  was  shortly  after  March  13th, 
was  it  not?  A.  No,  I  think  it  developed  not  exactly  shortly 
after,  maybe  perhaps  a  little  later. 
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Q.  Now,  did  you  have  any  conversation  with  the  night 
staff  on  March  7th,  the  date  of  the  posting  of  the  agree¬ 
ment?  A.  With  the  night  staff  ? 

Q.  Yes. 

Mr.  Hanson:  Of  what? 

Trial  Examiner  Bokat:  Troy  office. 

Q.  (By  Mr.  Levin)  You  understand  that  I  refer  to  the 
Troy  office,  Mr.  Heller?  A.  Well,  I  do  not  know  whether 
it  was  that  night  or  the  next  night.  I  had  a  conversation 
after  the  schedule  of  hours  was  posted. 

Q.  And  who  was  present  at  that  time,  do  you  remember? 
A.  I  think  that  in  the  morning  I  probably  spoke  to  those 
on  the  day  staff,  and  at  night  I  spoke  to  those  on  the  night 
staff. 

Q.  Do  you  remember  who  was  present  ?  A.  I  can 

1646  not  tell.  They  are  coming  and  going.  I  told  them 
about  the  notice  on  the  board,  about  the  schedule, 

and  told  them  to  conform  with  it  as  closely  as  possible,  if 
they  had  any  overtime  to  please  keep  a  schedule  of  over¬ 
time  so  they  could  take  corresponding  time  off  or  be  paid 
for  it. 

Q.  At  that  time  you  were  outside  of  the  Guild,  is  that 
right?  A.  That  is  right. 

Q.  Was  there  any  conversation  as  to  the  negotiations 
leading  up  to  the  signing  of  that  contract?  A.  (the  wit¬ 
ness  shook  his  head  negatively)  No,  sir. 

Q.  Remember  you  saying  that  the  company  won’t  for¬ 
get  about  being  backjacked  into  giving  the  raises?  A. 
No,  sir. 

Q.  Did  you  resent  the  fact  that  Rivette  was  raised  to 
$20  a  week?  A.  (the  witness  shook  his  head  in  the  nega¬ 
tive)  I  did  not  resent  it. 

Q.  Did  you  resent  the  fact  that  your  company  had  agreed 
to  a  forty-hour  schedule  a  week  at  the  Troy  office?  A.  No, 
sir. 

Q.  Did  you  resent  the  fact  that  certain  people  were  made 
reporters  instead  of  correspondents?  A.  No,  sir. 

Q.  Did  you  mention  anything  about  the  employees 

1647  being  loyal  to  the  company  at  the  time?  A.  No,  sir. 

Q.  Did  you  ever  make  that  statement?  A.  (the 
witness  shook  his  head  in  the  negative) 

Trial  Examiner  Bokat:  What  is  the  answer? 
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The  Witness:  No,  sir. 

Q.  (By  Mr.  Levin)  Did  you  ever  discuss  the  Guild  at 
all  in  the  Troy  office?  A.  We  may  have  discussed  it  off 
and  on  at  meetings  or  something  like  that,  after  I  was  sus¬ 
pended  from  the  Guild.  I  had  very  little  conversation 
about  the  Guild.  We  may  have  discussed  incidents  that 
might  have  concerned  members  of  the  staff. 

Q.  You  were  rather  antagonistic  to  the  Guild,  were  you 
not?  A.  I  was  not. 

Q.  You  did  not  resent  the  fact  of  your  being  suspended 
for  non-payment  of  dues?  A.  No,  I  did  not. 

Q.  You  did  not  feel  you  were  being  discriminated  against? 
A.  I — I  had  felt  that  I  was  being  discriminated  against. 

Q.  You  did  not  resent  it?  A.  I  did  not  resent  it.  I  let 
it  occur. 

Q.  Urn-hum.  A.  I  got  two  notices  from  Miss  Scott, 

1648  one  saying  I  was  about  to  be,  and  the  second  saying 
that  I  was  suspended. 

Q.  Now,  do  you  remember  making  a  statement  about  the 
minimum  pay  being  the  maximum  pay  for  the  employees  as 
a  result  of  the  agreement?  A.  To  whom? 

Q.  To  the  workers  in  the  Troy  office.  A.  No,  sir. 

Q.  Did  you  ever  make  that  statement  to  any  one  about 
the  Guild  agreement?  A.  No,  sir. 

Q.  Now,  did  you  remember  the  conversation  you  had  with 
Heller  at  the  time  you  discharged  him?  A.  With  whom? 

Q.  I  am  sorry,  with  Rivette.  A.  I  do. 

Q.  Do  you  remember  telling  him  that  he  was  more  ma¬ 
ture  than  the  average  person  of  his  age?  A.  I  may  have 
said  something  like  that. 

Q.  Did  you  mention  anything  about  his  style  of  writing? 
A.  Yes,  I  did. 

Q.  Did  you  say  it  was  a  good  style?  A.  I  said  he  had 
a  vicious  style. 

Q.  Now,  you  complained  about  him  hanging  around  the 
office  too  much,  did  you  not?  A.  I  did. 

1649  Q.  Was  that  because  you  found  him  in  the  Albany 
office  several  times?  A.  No.  It  was  a  difficult  job 

to  get  him  out  of  the  office  to  go  home.  His  mother  and 
father  would  call  up  and  would  come  in  and  telephone  and 
ask  him  to  come  home  to  eat.  He  would  insult  them  over 
the  telephone. 
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His  father  came  around  looking  for  him,  wondering  why 
he  did  not  go  home.  At  six  o’clock  he  was  over  in  the 
station  house  occupying  the  sergeant’s  desk.  They  put 
him  out  of  the  police  station  and  the  railroad  station. 

Q.  You  knew  he  applied  for  membership  in  the  Guild,  did 
you  not?  A.  Only  from  conversation  around  the  office.  I 
never  asked  him  or  talked  to  him. 

Q.  That  was  about  March  23d?  A.  I  could  not  even 
tell  you  when.  I  think  it  was  around  that  time.  I  heard 
somebody  in  the  Troy  office  say  he  made  application.  I 
think  the  same  thing  applied  to  Hart.  They  delayed  him, 
or  something. 

Q.  Did  that  enter  into  your  decision  to  discharge  him  on 
March  26th?  A.  Not  a  bit.  I  think  I  urged  him  to  join 
the  Guild.  I  think  I  urged  Rivette  and  Hart  to  get  into 
the  Guild,  or  those  that  did  not  belong. 

Q.  Even  though  you  had  the  feeling  of  resentment 

1650  about  the  Guild?  A.  About  the  Guild  ?  I  did  not 
have  it. 

Q.  Just  particular  persons  in  the  Guild?  A.  I  did. 

Q.  However,  you  did  not  offer  to  pay  up  your  dues  and 
get  into  the  Guild  ?  A.  No,  I  did  not. 

Q.  You  did  not  offer  to —  A.  I  let  it  lapse. 

Q.  Now,  did  Mr.  McDonald  ever  speak  to  you  about  com¬ 
plaints  being  made  by  the  Guild  committee  about  the  forty- 
hour  week  not  being  observed  in  the  Troy  office?  A.  Mr. 
McDonald?  I  do  not  think  I  have  ever  had  a  conversation 
with  Mr.  McDonald  about  the  Troy  office. 

Q.  Did  you  ever  have  a  conversation  with  Mr.  Scannell 
about  keeping  the  forty-hour  week  in  the  Troy  office?  A. 
Frequent  conversations  during  the  N.  R.  A. 

Q.  I  am  talking  about  1935.  A.  1935. 

Mr.  Hanson:  What  part?  The  N.  R.  A.  was  in  effect  in 
1935  part  of  the  time. 

Q.  (By  Mr.  Levin)  Do  you  remember  the  latter  part  of 
1935  ?  A.  I  do  not,  but  I  will  say  this  that  prior  to  the  time 
that  the  N.  R.  A.  was  declared  unconstitutional  I 

1651  had  numerous  conversations  with  Mr.  Scannell  over 
the  telephone  all  about  the  hours. 

Q.  Do  you  remember  appealing  to  Mr.  Hyde  over  Mr. 
Scannell ’s  head  about  the  forty-hour  week?  A.  Yes,  I  do. 

Q.  And  what  did  Mr.  Hyde  tell  you?  A.  He  said  that 
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Mr.  Scannell  was  perfectly  capable  of  handling  the  situa¬ 
tion. 

Q.  What  did  that  mean  to  you?  A.  Meant  that  I  had  to 
go  along. 

Q.  It  meant  you  had  to  keep  the  forty-hour  week?  A. 
It  meant  that  I  had  to  do  something  about  it.  It  did  not 
help  me  out  of  the  situation  at  all. 

Q.  Did  you  ever  tell  a  member  of  the  Guild  that  they 
should  not  rejoin  the  Guild  until  the  Guild  had  made  its 
peace  with  you?  A.  No,  sir.  There  was  only  one  mem¬ 
ber  I  thing  that  was  not  a  member  of  the  Guild,  and  he 
had  applied  for — 

Q.  Was  Miss  Freeman  a  member  of  the  Guild?  A.  So — 
yes,  she  was  a  charter  member. 

Q.  Was  she  a  member  at  the  time  of  the  transfer?  A. 
I  do  not  know. 

Q.  Was  Don  Smith  a  member  of  the  Guild?  A.  Cer¬ 
tainly  was. 

Q.  He  was  let  go  in  the  merger,  wasn’t  he?  A. 
1652  He  was. 

Q.  Did  you  ever  have  any  communications  with 
Mr.  Lewis  or  Mr.  McDonald  about  the  forty-hour  week? 
A.  I  think  with  Mr.  Lewis.  I  think  Mr.  Lewis — when  it 
was — quite  a  long  time  ago.  I  can  not  tell  you  the  month 
when  it  was. 

Q.  When,  in  relation  to  the  signing  of  the  agreement? 
A.  It  was  prior  to  that.  Said  that  a  complaint  had  been 
made — said  that  the  Guild  had  made  a  complaint  to  him 
that  they  had  received  a  complaint  from  the  Troy  office 
about  working  conditions. 

Q.  Now,  you  submitted  a  schedule  of  the  hours  that 
all  the  people  worked  during  that  time  to  Mr.  Lewis,  did 
you  not?  A.  At  what  time  was  that,  what  schedule. 

Q.  At  the  time  you  submitted  the  written  report  to  Mr. 
Lewis. 

Mr.  Nixon :  What  written  report? 

Mr.  Hanson:  What  written  report? 

Q.  (By  Mr.  Levin)  Did  you  submit  a  written  report  to 
Mr.  Lewis  about  the  hours  that  the  people  were  working  in 
the  Troy  office?  A.  At  the  time  he  called  up  about  a  com¬ 
plaint? 

Q.  Yes.  A.  No,  I  do  not  think  so. 
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1653  Q.  Did  you  ever  submit  a  written  report  to  Mr. 
Lewis  about  it?  A.  No,  he  asked  me  and  I  told 

him.  Verbal  report. 

Q.  Now,  you  testified  you  were  a  founder  of  the  Guild, 
is  that  right?  A.  I  think  I  was  the  first  vice-president 
of  it. 

Q.  And  what  was  the  reason  for  your  sudden  lack  of 
interest  in  the  Guild  when  you  did  not  pay  your  dues?  A. 
The — well — I  think — that  incident  that  I  spoke  about,  of 
that  Saturdav  night  in  the  Trov  office  about — 

Q.  That  was  after  you  stopped  paying  your  dues,  was 
it  not?  A.  Stopped  paying.  I  was  in  arrears  three  or 
four  dollars,  I  think.  I  had  been  paying  regularly,  had 
paid  the  different  people.  I  paid  strike  benefits.  I  had 
attended  meetings,  traveled  from  Troy  to  Albany. 

Q.  Anything  else?  A.  About  what? 

Q.  About  your  activity  with  the  Guild.  A.  Well,  I  think 
I  had  general  activity.  I — I  think — I  started,  or  I  helped 
form  the  Troy  unit  and  attended  meetings,  consultations, 
court  house,  I  think  I  arranged  for  a  court  house  meeting 
for  a  Sunday  one  time,  for  the  Tri-City. 

I  went  so  far  as  to  get  an  attorney,  Justice  Coffey.  I 
was  on  a  committee  that  went  to  see  him.  Perhaps 

1654  myself  and  another  from  the  Troy  office  went  over 
to  him  and  I  think  we  engaged  Mr.  Coffey. 

Q.  And  it  was  just  this  incident  about  this  back  dues 
which  caused  your  dropping?  A.  That  was — 

Q.  Your  dropping  out?  A.  That  was  one  of  them.  The 
Troy  members — the  Troy  unit  would  go  to  a  meeting  in 
Albany  and  Scanned  would  always  have  some  remark  to 
make  about  the  Troy  members,  about  they  were  not  here, 
or  we  ought  to  sever  the  Troy  unit,  we  ought  to  unload 
them,  we  ought  to  do  this  about  Troy. 

He  was  lorever  harping  about  Troy. 

Q.  Wasn’t  that  mostly  about  the  forty-hour  week?  A. 
No,  he  was  harping  about  the  Troy  members,  the  Troy 
unit.  I  think  he  had  one  suggestion  to  make,  that  the  mem¬ 
bers  of  the  Knickerbocker  Press  and  News  who  were  in 
Troy  and  Watervliet  and  Cohoes  be  affiliated  with  Albany 
unit  and  the  Troy — the  fellows  that  are  in  the  Troy  and 
Cohoes  papers  be  segregated  in  the  old  outfit. 
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Q.  Did  that  make  you  feel  like  dropping  out  of  the 
Guild?  A.  It  made  me — I  felt  he  was  antagonistic  toward 
us.  He  was  unduly  so  every  time  he  got  a  chance.  Every 
time  he  found  an  opportunity.  We  were  coming  down  as 
best  we  could  under  the  circumstances  and  conditions. 

Q.  You  felt  you  could  not  hope  to  cover  Troy  in 

1655  a  forty-hour  week,  could  you?  A.  Under  the  old 
system,  or  under  the  Guild?  Or  under  the  con¬ 
tract?  Or  under  the  notice?  Under  the  notice  we  had  an 
increased  staff  that  could  be  done. 

Q.  Prior  to  the  notice?  A.  Prior  to  the  notice,  not  under 
the  keeping  of  the  forty-hour  week  within  a  certain  num¬ 
ber  of  hours  per  day,  you  could  not  do  it.  We  did  not 
have  the  same  circumstances  or  conditions  to  work  under 
that  they  had  in  Albany. 

Q.  Weren’t  there  frequent  complaints  about  the  Guild  in 
the  early  part  of  1937  about  the  non-observance  of  the 
forty-hour  week  prior  to  the  posting  of  the  agreement?  A. 
Were  there  frequent  complaints  from  Albany? 

Q.  Yes.  A.  To  me? 

Q.  To  the  management,  or  to  you.  A.  I  do  not  know 
anything  about  the  management.  Scannell  would  often 
refer  to  Heller  working  more  than  forty  hours  a  week. 
There  was  no  use  even  arguing  with  him.  He  had  that 
idea,  and  he  kept  it  up  all  the  time. 

Q.  You  were  working  more  than  forty  hours  a  week 
prior  to  the  posting  of  the  agreement?  A.  He  told  me  I 
was  an  executive  and  exempt  from  it. 

Q.  Is  your  testimony  that  no  one  else  prior  to  the 

1656  posting  of  the  agreement  worked  forty  hours  a 
week  in  the  Troy  office?  A.  In  the  aggregate,  I 

think  they  averaged  about  forty  hours  a  week.  Their 
hours  were  scattered. 

Q.  When  you  said  you  could  not  hope  to  cover  Troy  on 
a  forty-hour  week,  were  you  speaking  of  yourself  or  the 
whole  office? 

Mr.  Hanson:  I  do  not  think  he  said  he  could  hope  to 
cover. 

The  Witness :  I  never  complained  to  anybody  about  over¬ 
time  or  anything  else. 

Q.  (By  Mr.  Levin)  Did  you  testify  you  could  not  hope 

to  cover  Trov  on  a  fortv-hour  week  ?  A.  That  I  told  some- 
•»  •* 

body  that? 
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Q.  Do  you  remember  testifying  here  to  that  effect?  A. 
That  I  could  not  hope  to  cover  Troy  at  forty  hours? 

Q.  Yes.  A.  I  do  not  know.  I  may  have  said  it. 

Mr.  Hanson:  Let’s  get  the  record  straight.  He  said  he 
could  not  hope  to  cover  it  on  that,  if  he  had  to  work  those 
hours  within  the  prescribed  hours  of  the  Guild  agreement. 
That  is  what  he  testified  to. 

Trial  Examiner  Bokat:  I  think  that  is  right. 

Q.  (By  Mr.  Levin)  Now,  you  say  that  there  was  an 
increase  of  staff  after  the  posting  of  the  agreement? 

1657  A.  Got  an  increase  of  staff  at  the  time  the  special 
edition.  As  we  went  into  the  special  edition  we  put 

on  more  people. 

Q.  Then,  the  posting  of  the  agreement  had  nothing  to 
do  with  the  question  of  having  more  people?  A.  No,  I 
do  not  think  so. 

Q.  It  did  not  have  anything  to  do  with  your  ability  to 
cover  the  Trov  news?  A.  I  think  that  that  special  staff 
was  there  at  the  time  the  notice  was  posted. 

Q.  TJm-hum.  A.  I  am  pretty  sure  of  that.  Maybe  I  am 
wrong.  I  think  that  was  so.  I  think  we  had  the  increased 
staff  at  the  time  the  notice  came  through,  so  it  did  not 
make  any  difference  at  all. 

Q.  Now,  you  regarded  the  people  on  your  staff  as  not 
responsible  to  the  city  editor,  is  that  right  ?  A.  Of  course, 
they  were  responsible,  but  they  were  pretty  much  alone. 
They  never  had  much  contact  with  the  city  unless  they 
happened  to  be  called  in  on  a  story,  or  something.  But, 
they  were  on  their  own. 

They  were  not  like  they  were  in  Albany.  There  they  had 
a  beat.  And  the  city  editor  had  them  under  observation 
all  the  time,  under  control.  There  were  not  set  beats  to 
cover.  We  did  the  best  we  could. 

1658  Q.  It  was  impossible  for  the  city  editor  to  know 
how  many  hours  they  worked,  is  that  right?  A. 

That  is  right. 

Q.  You  were  the  only  one  that  knew  that?  A.  That  is 
right.  I  knew  how  they  worked  and  what  they  did. 

Q.  And  you  never  received  any  word  from  Albany  about 
complaints  about  the  men  working  more  than  forty  hours 
a  week  after  the  posting  of  the  notice?  A.  Not  after  the 
notice. 
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Q.  Now,  when  Scanned  said  that  you  were  a  lousy  Guild 
member,  did  you  know  what  he  meant  by  that?  A.  He  was 
referring  to  the  hours  and  the  various  hours  and  every¬ 
thing  else.  He  wanted  Troy  during  the  X.  R.  A.  to  operate 
on  a  forty-hour  a  week  There  were  two  of  us  in  Troy,  one 
in  Cohoes  and  one  in  Watervliet,  and  he  wanted  us  to 
arrange — to  work  it  so  that  we  would  work  forty  hours 
a  week  and  keep  it  within  a  certain  number  of  hours  per 
day. 

If  you  went  out  on  two  stories  and  your  day  would  be 
over,  and  they  would  not  work  that  way  anyway  if  you 
told  them  to  do  it,  they  would  not  do  it. 

Q.  When  was  that  remark  made  in  relation  to  the  posting 
of  the  notice  of — of  the  agreement?  A.  With  Mr.  Scan¬ 
nell? 

Q.  Yes.  A.  In  the  N.  R.  A. 

1659  Q.  Was  that  made  at  a  later  time?  A.  No,  oh,  no. 
It  may  have  been,  prior  to  the  notice  going  up,  on 

the  board,  perhaps  at  a  meeting  or  if  we  were  at  a  party, 
he  may  have  said  something. 

Q.  Just  a  statement  that  was  repeated?  A.  He  might 
say,  ‘ 4 Well,  Heller,  you  are  still  working  a  lot  of  hours,” 
or  something  like  that.  He  was  always  riding  me. 

Q.  You  made  the  same  answer  to  him  as  you  are  mak¬ 
ing  now?  A.  I  do  not  know  if  I  answered  him  or  not.  I 
paid  very  little  attention  to  it. 

Q.  Now,  did  you  ever  explain  about  John  Wanhope  to 
any  of  your  superiors?  A.  I  think  that  on  one  or  two 
occasions  where  we  did  have  a  little  set-to  over  the  ’i)hone 
about  whether  he  thought  the  story  was  worth  while  tak¬ 
ing  or  not,  I  complaiued  to  the  city  editor  and  he  would 
tell  him  to  take  it  again. 

He  was  told  to  take  it  regardless  of  how  he  felt  about 
it. 

Q.  Do  you  remember  any  other  occasion  on  which  you 
complained?  A.  About  his  conduct  over  the  telephone? 

Q.  Yes.  A.  Those  were  the  incidents.  Principally 

1660  arguments  over  the  telephone.  He  was  the  only  one 
I  ever  had  any  trouble  with. 

Q.  Did  you  ever  get  any  editorial  comment  about  any 
of  your  stories  or  your  work?  A.  Editorial  comment  about 
Julius  Heller,  or  the  stories  that  I  had  written? 
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Q.  About  Julius  Heller.  A.  I  do  not  know.  I  do  not  re¬ 
member. 

Q.  Did  you  know  that  John  Wanhope  got  comment  in 
the  editorial  column  of  the  paper?  A.  I  may  have.  I  do 
not  remember. 

Q.  Do  you  regard  that  as  a  sign  of  whether  or  not  he 
was  considered  a  good  reporter  by  the  paper?  A.  Well, 
I  do  not  know  whether  it  was  a  good  sign  or  not.  That  was 
the  way  the  paper  felt  about  it,  I  suppose.  I  do  not  know 
what  they  thought  about  it. 

Q.  Never  had  any  trouble  with  any  of  the  other  re¬ 
write  men?  A.  Not  that  I  can  recall.  Not  worth  talking 
about,  I  suppose. 

Q.  Well,  what  is  it?  A.  I  never  had  any  difficulty  with 
re-write  men  as  a  rule.  Just  give  your  story  in.  Wanhope 
would  kick  up  every  once  in  a  while. 

Q.  Well,  didn’t  you  ever  have  any  talk  with  any 

1661  of  the  re-write  men  about  the  wav  vour  storv  was 

»  *  v 

changed,  or  what  they  did  with  your  story?  A.  What 
they  did  with  it? 

Q.  Yes.  A.  No,  I  do  not  think  so. 

Q.  At  no  time?  A.  No,  there  was  no  incident  that  I 
recall  that  makes  any  impression  on  me  worth  while. 

Q.  Suppose  you  think  a  minute,  and  see  if  you  can  re¬ 
call  any  incident?  A.  Of  course,  going  over  a  number  of 
years — 

Q.  We  did  that  with  John  Wanhope,  didn’t  we?  A.  1 
do  not  know.  I  do  not  recall  any  that  would  make  an  im¬ 
pression  on  me,  not  strong  enough  impression  to  have  me 
recall  it  now. 

Q.  Wanhope  has  rather  an  unusual  personality,  has  he 
not?  A.  He  is  an  unusual  person. 

Q.  Did  you  have  a  conversation  with  Mr.  Lewis  about  the 
hiring  of  a  Joe  Swire?  A.  About  hiring  Joe  Swire?  Yes, 
I  think  he  called  me  up  one  day  and  said  there  was  a  fellow 
working  in  the  office — a  fellow  had  come  for  his  job  by  the 
name  of  Joe  Swire  and  wanted  to  know  if  I  would  recom¬ 
mend  him. 

Q.  You  refused  to  recommend  him,  did  you  not? 

1662  A.  Right. 

Q.  Did  you  say  anything  about  his  being  an  agi¬ 
tator?  A.  I  did. 
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Q.  What  was  your  conversation?  A.  I  said  that  I  had 
gone  on  a  vacation  and  when  I  had  returned  Swire  was 
there.  He  was  a  one-dav  man.  Swire  took  my  place. 
Swire  said  that  he  had  called  up  Mr.  Eddy,  I  think,  and 
told  Mr.  Eddy  what  he  thought  of  running  the  Albany 
papers,  or  something  like  that. 

Of  Course,  Swire  left  to  go  out  on  a  communistic  farm 
somewhere  in  the  middle  west.  He  told  me  he  was  a  com¬ 
munist. 

Q.  Now%  have  you  been  asked  to  pass  on  the  qualifica¬ 
tions  of  employees  frequently?  A.  Pass  on  their  qualifica¬ 
tions? 

Q.  Urn-hum.  A.  Have  I  been  asked  frequently? 

Q.  Yes.  A.  (the  -witness  shook  his  head) 

Mr.  Hanson:  What  is  vour  answer? 

Q.  (By  Mr.  Levin)  You  have  hired  men  in  the  Troy  of¬ 
fice?  A.  No,  most  of  the  men  that  came  to  the  Troy  of¬ 
fice  were  sent  there  from  Albany. 

Q.  Did  you  hire  any  one  in  the  Troy  office?  A.  Oh,  yes, 
I  hired  people  during  the  special  edition. 

Let  me  see,  I  hired  correspondents,  college  cor- 
1663  respondents,  Smith,  just  trying  to  think  of  a  num¬ 
ber  of — Smith  was  hired  from  Albany,  I  think,  I 
recommended  him.  I  think  outside  of  the  Troy  edition,  or 
the  special  Troy  edition,  and  outside  of  college  correspon¬ 
dents,  I  did  no  actual  hiring. 

I  think  that  either  I  recommended  them  and  they  -were 
engaged  by  Albany — that  is  the  way  it  happened.  I  recom¬ 
mended  them. 

But  that  was  not  all.  It  was  only  a  small  percentage 
because  there  were  quite  a  few  people  transferred  from 
Albany  to  Troy  in  years  gone  by.  A  number  of  people 
were  looking  for  jobs,  or  somebody  deserved  promotion 
from  Troy  and  they  w^ould  bring  them  to  Albany. 

There  were  numerous  changes  in  the  Troy  office  since  I 
was  there. 

Q.  You  knew’  that  Wanhope  was  very  active  in  the  Guild? 
A.  Very  active? 

Q.  Yes.  A.  Oh,  yes. 

Q.  And  did  you  regard  him  as  an  agitator?  A.  I  think 
I  vrould  regard  him  as  an  agitator. 

Q.  Did  Mr.  Le*wis  ever  tell  you  he  had  a  conversation 
with  Rivette  about  his  re-hiring  him?  A.  With  Rivette? 
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Q.  Yes.  A.  No.  Retiring? 

1664  Q.  Y'es.  A.  No,  sir. 

Mr.  Levin:  No  further  questions. 

Re-direct  Examination 

Q.  (By  Mr.  Hanson)  You  mentioned,  or  you  were  asked 
about  Don  Smith,  Mr.  Heller?  A.  Yes,  sir. 

Q.  Did  he  work  with  you  at  Troy?  A.  He  did.  He  was 
in  charge  of  Cohoes. 

Q.  Was  he  later  brought  in  to  Albany?  A.  He  was,  on 
my  recommendation. 

Q.  And  had  you  recommended  him  before  he  was  trans¬ 
ferred?  A.  I  recommended  him  to  Mr.  Scanned  and  Mr. 
Hyde  for  copy  desk.  That  is  where  he  went.  He  belonged 
there.  He  worked  on  the  Philadelphia  Enquirer  in  that 
capacity,  and  he  was  a  good  newspaper  man,  particularly 
suited  for  copy  desk  work,  and  I  felt  that  he  deserved  a 
chance  at  promotion,  and  I  recommended  him,  and  they 
laughed  me  down. 

Q.  Then,  he  later  was  brought  up?  A.  He  certainly  was. 

Q.  Who  brought  him  up  ?  A.  Mr.  Lewis. 

Q.  Why  did  they  laugh  you  down?  A.  He  got  into  a 
libel  suit  up  in  Cohoes,  and  they  said  to  me,  when 

1665  I  recommended  him,  they  said,  “What,  when  he 
got  us  into  a  libel  suit?” 

I  said,  “The  copy  desk  should  have  caught  it.”  It  was 
the  kind  of  an  error  that  the  copy  desk  men  would  have 
to  be  stupid  not  to  catch. 

Q.  How  about  the  report?  Who  wrote  it?  Would  it  be 
the  kind  of  an  error  that  he  would  be  stupid  not  to — to 
catch  it  ?  A.  Don  Smith  should  have  done  better.  It  was 
one  of  those  mistakes  that  any  man  could  make,  I  felt.  I 
did  not  think  that  should  have  ruined  his  career  as  a 
newspaper  man  or  keep  him  down  in  the  dumps  forever, 
as  far  as  our  paper  was  concerned. 

Q.  Later,  Mr.  Lewis  did  give  him  a  promotion  and  gave 
him  the  opportunity?  A.  Yes. 

Q.  Now,  you  stated  there  were  persons  that  you  did  not 
— you  did  not  resent  the  Guild,  but  you  resented  certain 
persons  in  the  Guild;  who  were  those  persons?  A.  Janet 
Scott,  Wanhope,  Scanned. 

Q.  Why  did  you  resent  them,  Mr.  Heller? 
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Mr.  Levin:  Let  him  complete  his  answer. 

Mr.  Hanson:  Have  you  completed  the  answer? 

The  Witness:  Those  were  the  three. 

Q.  (By  Mr.  Hanson)  Why  did  you  resent  them? 

1666  A.  I  thought  Janet  Scott  was  purposely  picking  me 
out  when  she  sent  me  that  notice,  when  I  was  sup¬ 
posed  to  be  suspended,  and  she  knew  that  I  was  capable, 
and  perhaps  better  financially  capable  to  pay  the  dues 
than  Phil  or  Tom  Mahar. 

She  was  singling  me  out  as  a  victim.  Just  putting  me 
there.  Scannell  was  riding  me.  I  got  no  recognition  what¬ 
ever  for  my  efforts  on  behalf  of  the  Guild.  I  worked  hard 
in  Troy,  and  I  made  many  trips. 

I  stayed  up  nights,  I  organized  meetings  for  John  Wan- 
hope  to  address  in  Troy.  I  went  out  of  my  way  in  a  lot 
of  cases.  I  did  a  lot  of  work.  They  were  forever  riding 
me. 

I  would  bring  the  Troy  people  down  to  take — to  the 
Guild  meeting  and  Scannell  would  start  in  on  the  Troy 
delegation. 

Q.  Scannell  was  the  city  editor  at  that  time?  A.  He 
was. 

Q.  He  had  the  power  to  select  assignments  for  some  of 
these  people,  did  he  not?  A.  For  some  of  the  people  in 
our  office? 

Q.  Yes.  A.  If  he  gave  us  an  assignment,  we  would  have 
to  do  it. 

Q.  He  would  criticize  the  assignments  or  kill  them,  what¬ 
ever  he  wanted  to  do?  A.  Whatever  he  wanted  to 

1667  do.  He  had  the  power  to  do  it,  if  he  wanted  to. 

Q.  Yes.  Did  he  ever  abuse  you  about  the  Guild 
during  times  you  were  talking  to  him  through  the  day,  on 
office  time,  or  on  the  telephone?  A.  I  think  that  occurred 
during  the  NRA. 

Q.  Yes.  Not  about  the  Guild,  though?  A.  Not  about  the 
Guild. 

Q.  The  Guild  was  in  existence  during  part  of  the  NRA, 
was  it  not?  A.  During  part  of  the  NRA. 

Q.  Yes.  A.  They  had  me  on  the  committee  during  the 
NRA  to  lodge  a  complaint  against  the  Trov  Record. 

Q.  Did  you  do  it?  A.  Mary  Freeman  and  myself,  and 
John  Mooney,  yes. 
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Q.  Lodged  a  complaint?  A.  At  the  direction  of  the  Tri- 
City  Guild,  and  I  went  down.  1  remember,  to  the  R.  K. 
Building  to  see  a  fellow  by  the  name  of  Marsh,  a  local  as¬ 
sistant  director  of  the  NR  A. 

Q.  From  your  knowledge  of  the  Guild,  was  it  customary 
for  the  members  to  be  back  in  their  dues?  A.  Yes,  sir. 

Q.  Weren’t  the  Guild  officers  always  trying  to  collect 
the  dues?  A.  Yes.  I  do  not  think  we  had  a  col- 

1668  lector  in  Troy.  I  think  the  fellow  who  was  there  was 
a  fellow  who — Joe  Ronan,  on  the  Tri-Record.  He 

worked  nights.  I  think  we  would  go  to  a  meeting  on  a 
Sunday. 

Whenever  we  did,  we  would  either  pay  up,  or  there  was 
a  demand  for  strike  dues,  or  to  pay  up  some  benefit,  or 
something. 

You  would  kick  in,  like  anybody  else  would  do.  You 
would  try  to  pay  it  up. 

Q.  But,  it  was  not  unusual  for  a  member  to  be  back  in  his 
dues?  A.  No,  nothing  unusual  about  it. 

Q.  Do  you  recall  what  the  dues  were  when  you  were 
back  a  couple  of  months?  A.  You  mean,  in  total? 

Q.  How  much  a  month?  A.  I  do  not  know;  25,  or  some¬ 
thing  like  that.  It  was — 

Trial  Examiner  Bokat:  25  cents? 

The  Witness:  You  started  in  at  25  cents,  and  then  it 
went  up.  I  do  not  remember  the  exact  amount  of  dues. 

Q.  (Bv  Mr.  Hanson)  Now,  Mr.  Levin  told  you  that  that 
Green  Island  High  School  story  appeared  on  March  13. 
He  also  told  you  that  according  to  his  records,  Mr.  Ri- 
vette  was  fired  on  March  23. 

How  long  was  it  after  the  story  appeared  that  you  got 
the  complaint  from  the  Board  of  Education?  A. 

1669  A  day  or  so.  Oh,  from  the  Board  of  Education? 

Q.  Yes.  A.  Oh,  I  got  that  from  the  senior  class 

first. 

Q.  You  got  it  from  the  senior  class  first?  A.  Yes,  the 
delegation  came  in  the  office  two  or  three  days  after.  The 
second  day  or  maybe  the  first  day,  pretty  soon.  After 
that  the  Board  of  Education  adopted  a  resolution. 

Q.  And  then?  A.  Wait  a  minute.  Atwood  called  up,  had 
a  letter  from  somebody,  enclosing  a  clipping  from  Albany. 
He  wanted  to  know  about  it. 
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I  said,  “Well,  Rivette  wrote  it.  We  will  have  to  check 
it  and  investigate  it  and  find  out.” 

Q.  You  made  an  investigation?  A.  Yes. 

Q.  After  you  made  the  investigation,  did  you  fire  him? 
A.  I  had  the  source  of  the  news  then. 

Q.  You  talked  it  over?  A.  Talked  to  the  fellow. 

Q.  The  source  of  the  news  denied  the  story?  A.  Yes. 

*Mr.  Levin:  I  object  to  the  question  as  leading. 

Trial  Examiner  Bokat:  I  will  allow  it.  Objection  over¬ 
ruled. 

1670  The  Witness:  The  source  of  the  news  said  he 
told  Rivette  they  were  planning  the  decorations  in 
the  room  for  some  affair  they  were  going  to  have  and 
the  other  members  of  the  class,  or  some  of  the  members  of 
the  class  said,  “We  ought  not  to  have  red  because  it  will 
look  like  a  Communist  party,  or  something.” 

So,  Rivette  wrote  a  Red  scare  story  about  the  senior 
class  in  Heathley  High  School  in  Green  Island. 

Q.  After  you  completed  your  investigation,  you  fired 
him,  is  that  right?  A.  I  did,  some  little  time  after  that. 
There  was  another  development  from  the  Board  of  Edu¬ 
cation.  A  resolution  from  the  Board  of  Education.  And 
then,  all  the  other  things  that  were  brought  around.  He 
was  very  annoying  to  the  other  members  of  the  staff. 

Also,  we  were  getting  complaints  from  the  Police  De¬ 
partment  and  the  railroad,  the  police  said  he  was  hanging 
around  in  the  restaurant  all  night  long  instead  of  going 
home  at  twelve  o’clock. 

He  would  be  in  there  until  seven  o’clock  in  the  morning, 
or  eight  o’clock  in  the  morning.  He  would  have  opened  the 
office  at  eight  o’clock  in  the  morning,  before  I  came. 

Q.  Even  had  complaints  from  his  family?  A.  Father 
and  mother.  They  are  very  nice  people.  They  were  look¬ 
ing  for  him. 

1671  Q.  Now,  at  the  time  you  heard  from  Mr.  Lewis 
that  there  had  been  complaint  about  the  hours 
worked  in  the  Troy  office,  had  you  heard  of  anybody  in 
the  Troy  office  making  that  complaint?  A.  No,  I  did  not 
hear  of  any.  I  asked  them  was  anybody  here  that  was  going 
to  make  a  complaint.  “I  wish  you  would  tell  me.”  There 
was  not  anyone. 

As  a  matter  of  fact,  the  people  in  the  Troy  office  were 
kind  of — oh,  kind  of  sore  if  they  vrere  not  called  out  on  a 
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story.  They  wanted  to  work.  They  wanted  to  be  a  part 
of  it.  The  routine  was  entirely  different.  You  could  not 
say  you  were  attached  to  a  beat. 

You  might  be  doing  something  today,  you  might  go  on 
a  spot  news  story,  in  the  morning,  and  come  back  early 
in  the  afternoon. 

I  think  Rockefeller  had  an  insurance  business  on  the 
side.  He  worked  in  Cohoes.  He  had  plenty  of  time  to 
take  care  of  an  insurance  business. 

We  had  plenty  of  time  to  ourselves. 

Q.  There  was  constant  friction  between  you  and  Scan¬ 
ned  as  to  whether  the  Troy  office  was  on  a  correspondent 
basis  or  reporter  basis?  A.  That  is  right.  I  told  him  con¬ 
tinually,  every  time  he  made — he  spoke  about — I  said  we 
could  not  establish  a  schedule  of  hours  in  Troy  the 

1672  way  they  had  it  in  Albany.  The  situation  was  not 
the  same.  I  think  I  wrote  him  to  that  effect. 

Q.  Scanned  was  then  the  city  editor  of  one  of  the  news¬ 
papers  in  Albany?  A.  He  was. 

Q.  He  had  a  staff  for  that  newspaper?  A.  That  is  right. 

Q.  And  he  had — there  was  a  staff  for  the  other  news¬ 
paper,  was  there  not?  A.  That  is  right. 

Q.  How  many  newspapers  did  you  serve  out  of  the  Troy 
office?  A.  The  Knickerbocker  Press  and  the  Albany  Eve¬ 
ning  News. 

Q.  Did  you  have  your  staff  divided?  A.  One  man  in 
Cohoes,  one  in  Troy — one  in  Watervliet,  one  person  in 
each  of  the  two  cities  and  they  seldom  ever  came  in,  and 
then  myself,  days,  and  another  person  nights. 

Q.  I  see;  but  the  people —  A.  For  quite  awhile  that 
was — 

Q.  The  people  in  Cohoes  represented  both  papers?  A. 
Oh,  yes,  there  was  no  division  of  papers  up  there. 

Q.  I  see.  Was  every  member  of  your  staff  a  member  of 
the  Guild?  A.  Yes.  Every  person  was  a  member  of  the 
Guild,  was  a  member  of  the  Guild  and  Rivette  had 

1673  applied  for  membership,  and  he  told  me,  or  I  heard 
around  the  office,  that  they  had  ignored  him. 

Q.  Not  one  of  them  made  a  complaint  to  you?  A.  Not 
to  me. 

Q.  You  were  in  good  standing  in  the  Guild  when  the  first 
complaint  was  made  in  1936,  were  you  not?  A.  I  do  not 
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know  the  dates;  I  may  have  been;  I  do  not  know  about 
that. 

Mr.  Hanson :  That  is  all. 

Re-cross  Examination 

Q.  (By  Mr.  Levin)  Do  you  remember  after  Don  Smith 
was  transferred,  you  made  a  statement  that  the  first  thing 
he  did  after  he  was  transferred  was  to  pay  up  his  dues 
and  become  active  in  the  Guild?  A.  1  made  that  state¬ 
ment? 

Q.  Yes.  A.  Not  that  I  remember.  He  was  a  member  of 
the  Guild  then. 

Q.  Do  you  remember  that  he  was  behind  in  his  dues? 
A.  No,  I  do  not. 

Q.  Do  you  remember  finding  out  that  he  had  paid  up  his 
dues?  A.  I  would  not  be  surprised  if  Don  Smith  was  back 
in  his  dues.  Don  was  financially  handicapped.  He  had 
a  lot  of  trouble  and  a  lot  of  sickness. 

Q.  Do  you  remember  mentioning  to  anyone  that 

1674  he  had  paid  up  his  dues  and  become  active  in  the 
Guild?  A.  I  do  not  know.  I  may  have  told  him 

to,  or  may  have  told  somebody  to  tell  him  to,  or  some¬ 
thing  like  that.  I  had  very  little  conversation  with  Don 
after  he  came  to  Albany. 

I  bet  he  did  not  drop  into  the  Troy  office  a  half  dozen 
times  after  he  left  Troy. 

Q.  You  say  you  may  have  told  him  to  pay  his  dues  and 
become  active  in  the  Guild  ?  A.  That,  I  may  have. 

Q.  Yes.  A.  I  may  have;  T  do  not  remember.  We  may 
have  been  talking  about  a  lot  of  things,  or  other.  There 
was  no  special  purpose  back  of  it. 

Q.  You  wrere  interested  in  furthering  the  purpose  of  the 
Guild  at  that  time?  A.  The  time  he  went  to  Albany? 

Q.  Yes.  A.  Oh,  I  do  not  know  whether  I  was  interested 
in  furthering  it  or  not.  I  told  them  all  to  get  in. 

Q.  At  the  time  Don  Smith  was  transferred,  were  you 
interested  in  furthering  the  purpose  of  the  Guild?  A.  At 
the  time — I  think  I  was. 

Q.  Uh,  huh.  Now,  do  you  think  the  fact  that  you  were 
not  interested  in  keeping  a  40-hour  week  had  any- 

1675  thing  to  do  with  your  estimation  of  your  worth  as 
a  Guild  member?  A.  Let’s  have  the  question  again. 
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Q.  I  will  repeat  it.  Do  you  think  that  the  fact  that 
you  did  not  want  to  keep  the  40-hour  week,  made  some 
people  think  you  were  not  a  good  Guild  member?  A.  Yes, 
that  may  have  had  something  to  do  with  it. 

Q.  In  fact,  one  of  the  purposes  of  the  Guild  is  to  spread 
work  and  keep  down  the  work  week  to  take  40  hours — 

Mr.  Hanson:  I  object  to  that,  unless  the  put  the  pur¬ 
poses  of  the  union — the  Guild  in. 

Trial  Examiner  Bokat:  I  will  allow  the  question. 

Q.  (By  Mr.  Levin)  I  am  asking  this  witness.  A.  The 
purpose  of  the  Guild? 

Q.  Yes.  A.  It  may  have  been  the  purposes  of  the  Guild — 

Q.  Don't  you  know  that  it  was?  A.  Not  that  I — not  defi¬ 
nitely.  It  is  probably  understood,  or  something  like  that. 
I  do  not  know  if  it  was  ever  written  in,  or  whether  it  ap¬ 
pears  any  place. 

Q.  Do  you  know  whether  or  not  it  was  in  the  posting  of 
the  agreement? 

Mr.  Hanson:  As  the  purpose  of  the  Guild? 

The  Witness:  I  do  not  think  so. 

Mr.  Hanson:  The  agreement  speaks  for  itself. 

Trial  Examiner  Bokat:  Yes,  the  agreement  does 
1676  speak  for  itself. 

The  Witness :  No,  I  do  not  think  there  was  any¬ 
thing  in  the  notice  about  that. 

Q.  (By  Mr.  Levin)  Did  you  ever  read  the  notice?  A. 
Yes. 

Mr.  Hanson :  Not  as  to  the  purpose  of  the  Guild. 

Mr.  Levin:  I  am  sorry. 

Mr.  Hanson:  I  object  to  it  unless  you  show  the  notice. 
The  notice  speaks  for  itself,  as  to  the  purpose  of  the  Guild. 

Mr.  Levin:  I  am  trying  to  find  out  what  this  witness 
thought  of  the  purposes  of  the  Guild. 

Trial  Examiner  Bokat :  I  understand  that  there  is  a  little 
confusion  between  the  agreement  itself  and  the  purposes 
of  the  Guild. 

The  Witness :  I  know  this,  though,  that  the  Guild — 

Q.  (By  Mr.  Levin)  Never  mind.  Do  you  remember 
whether  or  not  the  notice  of  suspension  that  you  received 
was  a  form  notice  or  not?  A.  It  was  not.  It  was  a  type¬ 
written  notice,  and  I  think  it  was  signed  “Janet".  Or  it 
might  have  been  signed  “Janet  Scott." 
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Q.  Do  you  know  whether  or  not  anyone  else  received  a 
notice  of  that  sort?  A.  I  think  that  others  mem- 

1677  bers  in  the  Troy  office  might  have  received  them. 

Q.  Now,  one  of  the  reasons  you  did  not  care  for 
Rivette  was  that  he  worked  around  the  office  too  much, 
is  that  your  testimony?  A.  One  of  the  reasons  I  did  not 
care  for  him? 

Q.  Yes,  sir.  A.  I  dismissed  him  principally  on  the  basis 
of  those  two  incidents,  first;  the  annoyance  he  was  prov¬ 
ing  to  be,  also. 

Q.  Was  the  fact  that  he  appeared  at  the  office  before  it 
opened,  and  stayed  after  it  was  closed,  one  of  the  annoy¬ 
ances?  A.  Yes,  it  was. 

Q.  Um,  hum.  Don’t  you  approve  of  people  working  until 
their  job  is  finished? 

Mr.  Hanson:  I  object  to  that.  There  is  no  proof  that 
Rivette  was  doing  a  job. 

Trial  Examiner  Bokat:  I  think  the  question  is  mislead¬ 
ing.  There  is  no  proof  as  to  when  the  job  was  finished. 

Q.  (By  Mr.  Levin)  Don’t  you  approve  of  people  spend¬ 
ing  more  time  on  the  job  than  is  necessary,  if  they  desire? 
A.  No;  I  approve  of  a  person,  when  he  starts  a  job,  he 
ought  to  finish  it.  I  approve  of  that.  We  did  not  want 
anybody  hanging  around  when  their  time  was  through. 

As  a  matter  of  fact,  I  think  some  of  the  people  used  to 
say,  4 ‘Do  you  mind  if  I  hang  around?”  or  some- 

1678  thing  like  that.  “Do  you  mind  if  I  stick  around?” 
They  would  be  angry  if  you  did  not  call  them  up  to 

tell  them  to  go  out  on  a  story.  They  did  not  care  about 
hours. 

Q.  You  asked  them  whether  or  not  they  had  any  com¬ 
plaint  about  hours?  A.  I  asked  them  after  I  received  the 
complaints  from  Miss — the  complaints  from  Mr.  Lewis, 
asking  me  if  there  was  a  complaint,  telling  me  about  the 
complaint  that  they  had  down  there. 

I  asked  them,  “Is  there  anybody  that  has  a  complaint? 
If  so,  I  wish  you  would  tell  me.” 

Q.  That  is  the  -way  you  solved  the  difficulty  at  the  Troy 
office?  A.  In  substance. 

Mr.  Hanson:  I  object  to  the  question  and  move  it  be 
stricken.  There  is  no  evidence  that  there  was  any  diffi¬ 
culty  as  far  as  the  office  was  concerned.  Somebody  out¬ 
side  made  a  complaint. 
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Trial  Examiner  Bokat:  Well,  I  will  take  into  considera¬ 
tion  the  past  testimony  of  the  witness  and  allow  the  ques¬ 
tion. 

Q.  (By  Mr.  Levin)  Now,  Rivette  was  transferred  from 
the  status  of  a  correspondent  to  a  regular  staff  man,  was 
he  not,  by  virtue  of  the  agreement  ?  A.  He  was — I 

1679  became  a  member  of  the  Troy  office,  a  reporter  in 
the  Troy  office,  by  virtue  of  the  notice  posted.  He 

did  become  a  member. 

Q.  And  then,  several  weeks  later  you  fired  him?  A.  I 
do  not  know  whether  it  was  several — 

Trial  Examiner  Bokat:  We  have  gone  into  that. 

Mr.  Hanson:  We  have  gone  into  that. 

Q.  (By  Mr.  Levin)  Was  he  replaced  by  a  staff  member 
or  a  correspondent?  A.  I  do  not  think  he  was  replaced 
at  all.  We  were  then  probably  tapering  off,  anyway. 

Q.  Did  you  ever  have  any  conversation  with  Mr.  Lewis 
about  you  being  taken  care  of  in  case  the  Troy  office  closed? 
A.  No,  sir. 

Mr.  Levin:  No  further  questions. 

Re-direct  Examination 

Q.  (By  Mr.  Hanson)  Did  you  ever  have  any  conversation 
with  Mr.  Lewis,  or  anybody  else,  about  your  being  taken 
care  of  because  of  your  testimony  here?  A.  No,  sir. 

Q.  Did  you  discuss  your  testimony  with  me  before  you 
appeared?  A.  I  did. 

Q.  What  did  I  tell  you?  A.  Oh,  you  told  me  to  come 
up  here  and  told  me  that  I  would  be  called  as  a  witness. 

Q.  Did  I  tell  you  how  to  testify?  A.  No,  sir. 

1680  Mr.  Hanson:  That  is  all. 

Re-cross  Examination 

Q.  (By  Mr.  Levin)  Did  you  discuss  John  Wanhope  with 
Mr.  Hanson?  A.  I  did. 

Mr.  Levin:  That  is  all. 

Re-direct  Examination 

Q.  (By  Mr.  Hanson)  What  did  you  tell  me  about  John 
Wanhope?  A.  In  substance  what  I  testified  here  today. 

Q.  Did  I  ask  you  to  put  in  anything  about  Wanhope? 
A.  No,  sir. 
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Q.  You  just  told  me  what  you  knew?  A.  That  is  right. 

Q.  Did  I  tell  you  whether  to  tell  the  truth  or  try  to  help 
the —  A.  You  told  me  to  tell  the  truth. 

Q.  Did  I  mention  discrimination  to  you  at  all?  A.  Dis¬ 
crimination? 

Q.  Yes,  by  the  company?  You  do  not  remember  that? 
A.  I  do  not. 

Mr.  Hanson:  All  right. 

Trial  Examiner  Bokat:  Is  that  all? 

1681  Mr.  Hanson:  That  is  all. 

Trial  Examiner  Bokat:  That  is  all. 

(Witness  excused.) 

Mr.  Hanson:  May  we  have  a  little  earlier  adjourment, 
and  I  can  start  in  with  another  witness  this  afternoon,  Mr. 
Examiner? 

Trial  Examiner  Bokat :  All  right. 

Mr.  Hanson :  Thank  you. 

Trial  Examiner  Bokat:  We  will  be  back  here  at  1:30 
o’clock  this  afternoon. 

Mr.  Hanson:  Very  well,  sir. 

(Thereupon,  at  12:10  o’clock  p.  m.,  a  recess  was  taken 
until  1:30  o’clock  p.  m.) 

1682  After  Recess 

(Whereupon,  the  hearing  was  resumed,  pursuant  to  re¬ 
cess,  at  1:45  o’clock  p.  m.) 

Trial  Examiner  Bokat:  We  will  proceed. 

Miss  Freeman,  will  you  take  the  stand,  please? 

Mary  A.  Freeman  a  witness  called  by  and  on  behalf  of 
the  Respondents,  being  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Trial  Examiner  Bokat :  Will  you  give  your  full  name  and 
address  to  the  reporter? 

The  Witness :  Mary  A.  Freeman,  405  Spring  Street,  Al¬ 
bany,  New  York. 

Direct  Examination 

Q.  (By  Mr.  Hanson)  Miss  Freeman,  I  told  you  you 
would  be  subpoenaed  to  testify  in  this  case,  did  I  not? 
A.  Yes. 
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Q.  You  are  a  member  of  the  staff  of  the  Press  Com¬ 
pany,  are  you?  A.  Yes. 

Q.  How  long  have  you  been  employed  by  the  Press 
Company?  A.  July  15,  1935. 

Q.  Since  July  15,  1935?  A.  1935. 

Q.  Thank  you.  And —  A.  Yes. 

1683  Q.  And  were  you  employed  in  the  newspaper  busi¬ 
ness  before  that?  A.  Yes,  for  nine  years. 

Q.  Where  are  you  now  employed?  A.  In  the  Albany  of¬ 
fice  of  the  Press  Company. 

Q.  What  work  do  you  do  there?  A.  Editor  of  the  Wom¬ 
an’s  Page. 

Q.  And  when  did  you  come  to  the  Albany  office?  A. 
Some  time  the  early  part  of  April,  this  year — or,  last 
year,  rather. 

Q.  1937?  A.  Yes. 

Q.  Where  had  you  been  employed  by  the  Press  Com¬ 
pany  before  that?  A.  In  the  Troy  office. 

Q.  What  was  the  nature  of  your  work  in  the  Troy  Office? 
A.  General  reporting. 

Q.  And  who  was  your  superior  in  the  Troy  office  during 
your  experience  there?  A.  Julius  J.  Heller. 

Q.  Were  you  a  member  of  the  Newspaper  Guild?  A. 
Yes. 

Q.  When  did  you  join  the  Guild?  A.  In  January  or 
February,  1934,  when  the  chapter  was  organized  in  Troy. 

Q.  Did  Mr.  Heller  tell  you  not  to  join  the  Guild? 

1684  A.  No. 

Q.  Did  Mr.  Heller  ask  you  to  join  the  Guild? 

A.  No. 

Q.  You  and  he  joined  about  the  same  time?  A.  We 
joined  at  the  same  time.  We  were  both  active  in  forming 
the  Troy  chapter. 

Q.  You  were  both  active  in  forming  the  Troy  chapter? 
A.  Yes. 

Q.  Are  you  a  member  of  the  Newspaper  Guild  now? 
A.  Well,  I  am  a  suspended  member. 

Q.  You  are  suspended?  A.  Yes. 

Q.  You  have  been  formally  suspended,  by  notice,  have 
you?  A.  Yes. 
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Q.  While  you  were  in  the  Troy  office,  did  you  know  a 
young  fellow  by  the  name  of  Francis  Rivette?  A.  Yes. 

Q.  Did  yon  know  about  his  discharge  ?  A.  Well,  I  heard 
about  it.  I  do  not  think  I  was  in  the  Troy  office — I  am  not 
quite  sure  whether  I  was  transferred  to  Albany  before  he 
was  discharged  or  not. 

Q.  You  came  to  Albany  in  April?  A.  Either  the  latter 
part  of  March  or  early  in  April. 

Q.  The  testimony  here  is  that  he  was  discharged 

1685  on  or  about  March  23rd,  1937,  I  believe.  A.  I  am 
sorry.  I  cannot  remember. 

Q.  You  remember  the  incident  of  the  story  about  that 
high  school  affair?  A.  Yes,  I  do. 

Q.  Had  you  also  heard  about  the  incident  of  the  filthy 
copy  which  was  mentioned  today?  A.  Yes,  I  heard  about 
that. 

Q.  Now,  while  you  were  a  member  of  the  Guild,  did  you 
have  any  arguments  with  other  members  of  the  Guild 
about  the  Troy  members.  A.  In  what  way  do  you  mean? 

Q.  I  mean,  did  you  ever  have  any  discussions  with  other 
members  of  the  Guild,  that  is,  Albany  members  of  the 
Guild,  relative  to  working  conditions  in  Troy  or  the  failure 
of  the  Guild  members  in  Troy  to  observe  Guild  regula¬ 
tions  or  anything  like  that?  A.  Yes,  I  did. 

In  June,  I  think,  of  1936,  I  had  a  lengthy  discussion 
over  the  telephone  with  Miss  Janet  Scott  concerning  the 
action  of  the  Executive  Committee  regarding  working 
hours  in  Troy. 

Q.  Who  is  Miss  Scott?  A.  She  is  the  secretary  of  the 
Tri-Citv  Guild. 

Q.  Was  she  the  secretary  in  June?  A.  She  was 

1686  secretary  at  that  time. 

Q.  Where  was  she  employed?  A.  In  the  Albany 

office. 

Q.  Of  what?  A.  Of  the  Press  Company. 

Q.  What  was  the  nature  of  that  conversation,  Miss  Free¬ 
man  ?  A.  As  I  remember  it,  Miss  Scott  called  late  at  night 
and  asked  for  Mr.  Heller.  Mr.  Rivette  answered  the  tele¬ 
phone.  After  he  told  her  Mr.  Heller  was  not  there,  she  ques¬ 
tioned  him  concerning  working  hours  in  the  Troy  office. 

He  turned  to  me  and  said,  “It  is  Miss  Scott  on  the  tele¬ 
phone  and  she  is  asking  me  about  working  hours.  Here,  I 
think  von  better  talk  to  her.” 
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Q.  And  you  did  talk  to  her?  A.  So,  I  took  the  telephone. 
Q.  What  was  said?  A.  The  first  thing  she  asked  me  was, 
“Mary,  how  many  hours  a  week  do  you  put  in  in  the  Troy 
office  V’ 

Previous  to  that  time  I  had  no  direct  information  from 
them.  My  answer  was,  “1  am  sorry,  Janet,  I  cannot  tell  you. 
I  do  not  watch  the  clock.  And,  I  do  not  really  understand 
why  you  should  be  concerned  about  the  working  hours  in 
Troy.” 

Q.  Why  did  you  think  she  should  not  be  concerned  about 
the  working  hours  in  Troy?  A.  As  far  as  I  knew, 

1687  there  was  no  complaint  from  the  people  in  Troy. 

Q.  Had  you  made  any  complaint?  A.  No,  1  did 

not. 

Q.  You  were  a  member  of  the  Guild  then?  A.  Yes. 

Q.  In  good  standing?  A.  Well,  I  was  paying  up  a  certain 
amount  of  money  on  a  compromise  payment  of  back  dues. 

Q.  Why  the  compromise?  A.  I  had  been  out  of  work  for 
some  time  and  they  decided  to  have  me  pay  up  just  a  small 
amount  in  compromise  rather  than  pay  up  all  the  back  dues. 

Q.  In  other  words,  you  had  been  out  of  work  before  you 
had  been  employed  in  the  Troy  office  of  the  Press  Company, 
is  that  it?  A.  Yes. 

Q.  And  dues  had  accumulated  during  that  period?  A. 
Right. 

Q.  Now,  then,  you  were  not  a  member  of  the  Troy  Office 
at  the  time  the  Guild  was  formed  in  Troy?  A.  No,  I  was 
not. 

Q.  You  were  employed  on  another  newspaper  then?  A. 
Yes,  the  Troy  Times. 

Q.  The  Troy  Times?  A.  Yes. 

1688  Q.  Now,  then,  what  did  the  Guild  do  after  that 
conversation  of  yourself  and  Miss  Scott?  A.  Per¬ 
haps  a  week  or  ten  days  later  I  received  a  letter  from  the — 
in  the  mail,  informing  me  that  I  was  suspended  because  I 
failed  to  keep  up  the  compromise  payments. 

Q.  Do  you  have  that  letter  with  you?  A.  I  have  it  with 
me. 

Q.  Will  you  produce  it,  please? 

(The  witness  produced  the  letter  in  question  and  handed 
it  to  Mr.  Hanson.) 
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Q.  (By  Mr.  Hanson)  Now,  this  is  a  letter  which  you  re¬ 
ceived  on  July  3, 1936,  from  Miss  Scott?  A.  Yes. 

Q.  Will  you  read  it  into  the  record,  stating  what  it  shows 
at  the  head,  and  everything? 

Mr.  Hanson :  I  think  that  is  easier  than  having  it  as  an 
exhibit,  Mr.  Examiner. 

Trial  Examiner  Bokat:  Whatever  you  desire. 

Q.  (By  Mr.  Hanson)  What  does  the  heading  say?  A.  It 
is  written  on  the  official  paper  of  the  Tri-City  Newspaper 
Guild. 

In  the  upper  left  hand  corner  is  the  wording,  “Warren 
H.  Flood,  President.” 

In  the  upper  right  hand  corner  is,  “Janet  Scott,  Secre¬ 
tary-Treasurer.” 

1689  Q.  In  the  center  of  the  page?  A.  In  the  center  of 
the  page  is  the  label,  “Tri-City  Newspaper  Guild, 

Albany-Troy-Schenectadv,  Member  of  the  American  News¬ 
paper  Guild,”  and  the  date  is  July  3, 1937 — 1936. 

Trial  Examiner  Bokat :  I  personally  think  it  is  easier  to 
introduce  it  as  an  exhibit  rather  than  have  it  read  into  the 
record. 

Mr.Hanson :  All  right. 

Mr.  Nixon :  You  have  gone  so  far  now,  you  might  as  well 
finish  it. 

Trial  Examiner  Bokat:  All  right;  go  ahead. 

Q.  (By  Mr.  Hanson)  Please  read  it,  Miss  Freeman.  A. 
“Dear  Mary: 

“The  Executive  Board  of  the  Tri-City  Newspaper  Guild 
instructed  me  today  to  inform  you  that  you  vrere  automati¬ 
cally  suspended  from  Guild  membership  for  non-payment 
of  dues. 

“This  action  has  been  taken  in  the  case  of  everyone  who 
has  not  completed  the  compromise  payment. 

“Please  get  in  touch  with  Floodv  or  me  about  reinstate¬ 
ment. 

Sincerely, 

“Janet. 

1690  “P.S.  The  Troy  hours  question  has  been  deferred 
until  we  take  up  the  40-hour  week  in  general.  I  hope 

you  get  to  the  next  meeting,  where  it  is  considered.” 
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Q.  (By  Mr.  Hanson)  Did  you  go  to  the  next  meeting?  A. 
I  never  heard  any  more  about  meetings. 

Q.  Do  you  know  whether  Mr.  Heller  received  a  letter 
about  the  same  time?  A.  I  know  he  did.  My  letter  came 
in  the  morning  mail. 

I  happened  to  mention  it  when  I  came  into  the  Troy  of¬ 
fice  around  noon,  and  he  received  one  that  afternoon. 

Q.  He  received  one  that  afternoon  to  the  same  effect? 
A.  Yes. 

Q.  Now,  up  to  that  time,  as  far  as  you  know,  had  any¬ 
body  in  the  Troy  office  complained  about  hours?  A.  Not  so 
far  as  I  know. 

Q.  Up  to  that  time  had  you  made  any  complaint  about 
your  working  conditions  ?  A.  No. 

Q.  Up  to  that  time,  had  anyone  in  the  management  ever 
asked  you  about  vour  Guild  membership,  or  your  activities  ? 
A.  No. 

Q.  Has  anyone  in  the  management  ever  asked  you  about 
your  Guild  -work  or  your  activities?  A.  No. 

1691  Q.  Did  the  matter  of  your  membership  in  the  Guild 
make  any  difference  in  your  assignments  when  you 

were  a  memer  of  the  Guild?  A.  Not  a  bit. 

Q.  And  has  the  fact  that  you  are  not  a  member  of  the 
Guild  made  anv  difference  in  vour  assignments  since?  A. 
No. 

Q.  Any  consideration  offered  you  to  testify  in  this  case 
here  today?  A.  Not  at  all. 

Q.  When  you  were  brought  to  Albany,  had  anybody  told 
you  that  the  Troy  office  is  going  to  be  abandoned?  A.  No. 

Q.  When  you  w’ere  brought  to  Albany,  did  anybody  tell 
you  that  the  Knickerbocker  Press  was  going  to  be  sus¬ 
pended?  A.  No. 

Q.  When  did  you  first  hear  about  the  suspension  of  the 
Knickerbocker  plant?  A.  About  twTo  or  three  days  before 
the  suspension. 

Q.  Yes.  Now,  after  you  came  to  Albany  and  pursuant  to 
the  invitation  in  this  letter,  did  you  make  any  effort  to  ob¬ 
tain  reinstatement  in  the  Guild?  A.  Yes,  I  did.  About — 
Q.  State  the  circumstances.  A.  — a  week  or  two  before 
my  transfer  to  Albany,  I — while  I  was  giving  a  story 

1692  to  one  of  the  re-write  men  in  Albany,  he  broke  off  in 
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the  middle  to  remark  that  i  better  get  back  into  the 
Guild  while  I  still  had  a  job,  because  Mr.  Heller  was  trying 
to  knife  me  in  the  Troy  office. 

I  thought  that  I  better  investigate  what  was  back  of  such 
a  remark,  and  it  w*as  the  obvious  thing  for  me  to  do,  to  apply 
for  reinstatement  and  w*ait  for  the  next  move. 

I  applied  for  reinstatement  and  was  transferred  to  the 
Albany  office  about  a  week  later,  and  they  seemed  to  lose 
interest  in  me. 

Q.  You  did  apply  for  reinstatement  but  they  did  not  take 
any  action?  A.  Yes. 

Mr.  Levin :  I  object  to  the  question  as  calling  for  a  con¬ 
clusion,  and  ask  that  the  answer  be  stricken. 

Trial  Examiner  Bokat :  I  will  let  the  witness  state,  as  the 
answer  showed,  that  she  applied  for  reinstatement  and  she 
heard  nothing  further  about  it. 

Is  that  correct? 

The  Witness :  I  was  going  to  amplify  it  a  bit. 

I  understand  they  did  take  action  about  my  reinstatement 
and  voted  to  impose  a  fine  and  ask  me  for  payment  of  back 
dues.  But,  I  never  received  any  formal  notice  of  that  action. 

Trial  Examiner  Bokat:  All  right. 

1693  Q.  (By  Mr.  Hanson)  All  right.  During  your  en¬ 
tire  experience  in  the  Troy  office,  had  you  ever  had 
any  indication  that  Mr.  Heller  was  trying  to  knife  you?  A. 
Not  at  all.  Mr.  Heller  cooperated  with  me  in  every  way. 

As  a  .matter  of  fact,  Mr.  Heller  promoted  me  to  Albany, 
sometimes  more  than  he  did  other  members  of  the  staff.  He 
went  out  of  his  wTay  to  help  me  on  a  lot  of  stories  and  see 
that  I  received  recognition  from  Albany  for  the  work  I  was 
doing  up  there. 

Q.  You  did  not  regard  your  transfer  to  Albany  as  some¬ 
thing  which  resulted  in  knifing  by  Mr.  Heller,  did  you?  A. 
Not  at  all.  Mr.  Heller  had  been  suggesting  to  Albany  that 
I  be  transferred  there  since  about  five  or  six  weeks  after  I 
became  a  member  of  the  staff  at  Troy. 

Q.  Did  you  regard  your  transfer  to  Albany  as  more  or 
less  of  a  recognition  of  the  service,  or  promotion?  A.  Pro¬ 
motion. 

Q.  Did  you  get  an  increase  in  pay?  A.  No,  I  did  not. 

Q.  You  got  work  that  was  more  congenial  to  you,  did 
you?  A.  Yes.  I  find  all  work  congenial. 
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Q.  In  other  words,  you  like  to  do  whatever  you  are  as¬ 
signed  to  in  the  newspaper  business?  A.  Yes,  I  do. 

1694  Q.  Any  assignment  is  all  right  with  you  as  long  as 
it  has  news  attached  to  it,  is  that  right?  A.  Yes. 

Q.  You  like  a  variety  of  work?  A.  I  do. 

Q.  Now,  then,  tell  me  about  that.  Although  you  say  you 
received  no  formal  notice  of  what  was  done,  were  you  told 
informally?  A.  Miss  Scott  stopped  me  in  the  office  one  day 
and  told  me  she  sent  me  a  letter  telling  me  the  amount  of 
fine  and  the  amount  of  back  dues  I  was  to  pay,  and  a  table 
for  paying  them  out  over  an  extended  period  of  time. 

I  was  moving  to  Albany  at  the  time  and  told  her  that  J 
thought  the  letter  must  have  been  lost  in  the  mail.  I  did 
not  recieve  it  and  asked  her  for  another  copy. 

I  never  received  any  other  copy,  or  any  other  notice  from 
Miss  Scott  about  the  fine  or  dues. 

Q.  Did  you  make  any  effort  after  that  to  attend  any  Guild 
meetings?  A.  At  the  time  of  the  Knickerbocker  Press  being 
discontinued,  there  were  a  series  of  meetings  conducted  in 
Albany.  I  attended  every  one  until  about  the  third  or 
fourth,  when  I  went  to  the  meeting  with  the  amount  of  inv 
fine  and  my  back  dues  in  my  purse,  ready  to  pay  it. 

Just  as  I  entered  the  door,  Miss  Scott  came  over 

1695  to  me  and  said,  “I  am  sorry,  Mary,  this  meeting  is 
for  members  only  and  you  can  not  stay.” 

She  did  not  ask  me  if  I  wanted  to  pay  the  fine  or  if  I  had 
it. 

Mr.  Levin :  1  object  to  any  voluntary  statements. 

Trial  Examiner  Bokat:  Yes. 

Strike  out  the  last  statement,  “She  did  not  ask  her.”  It 
is  obvious  that  she  did  not. 

Q.  (By  Mr.  Hanson)  What  did  you  do  then,  did  you 
leave?  A.  1  left  the  meeting. 

Q.  Ever  made  an  effort  to  be  reinstated  since?  A.  No. 

Q.  Now,  you  were  a  member  of  the  Guild  in  May,  1936, 
were  you  not?  A.  Yes. 

Q.  You  were  not  suspended,  or  notified  of  the  suspension, 
until  July  3,  1936?  A.  That  is  right. 

Q.  Do  you  recall  an  article  which  appeared  in  the  Guild 
Reporter  concerning  the  executive  editor  of  the  Guild?  A. 
Yes,  I  do. 

Q.  Or,  rather,  editorial  director?  A.  Yes. 
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Q.  What  was  your  reaction  to  that  article? 

Mr.  Levin :  Objection. 

1696  The  Witness :  That — 

Mr.  Levin :  Her  reaction  does  not  make  any  differ¬ 
ence  in  this  case. 

Trial  Examiner  Bokat:  Yes,  1  think  it  is  a  little  vague. 
The  question  is  too  general. 

Mr.  Hanson:  What  do  you  think  of  the  article? 

Trial  Examiner  Bokat:  You  are  calling  for  the  operation 
of  the  witness’  mind.  I  would  like  to  know  what  bearing  it 
has  on  the  issues. 

Mr.  Hanson:  What  bearing  the  article  has? 

Trial  Examiner  Bokat :  What  point — what  bearing  it  has 
what  she  thought  about  the  article — what  bearing  it  has  on 
this  case? 

Mr.  Hanson :  Let  us  see  what  she  thought  of  the  article. 

Q.  (By  Mr.  Hanson)  Was  it — 

Mr.  Levin :  I  have  an  objection. 

Q.  (By  Mr.  Hanson)  Was  that  article  discussed  by  Guild 
members  in  your  presence?  A.  It  was.  It  was  one  of  the 
points  I  discussed  with  Miss  Scott  the  night  we  talked  about 
the  forty-hour  work  question  in  the  Troy  office. 

Trial  Examiner  Bokat:  How  about  the  discussion? 

Q.  (By  Mr.  Hanson)  What  was  the  nature  of  the  discus¬ 
sion  with  Miss  Scott?  A.  Yes. 

1697  Trial  Examiner  Bokat:  Concerning  that  article. 
The  Witness:  I  told  her  at  that  time  that  I  thought 

the  executive  committee  was  extremely  lax  for  failing  to 
take  some  action  regarding  an  article  I  considered  abusive, 
malicious,  and  untruthful,  and  that  the  person  who  had 
written  the  article  was  apparently  taking  out  of  his  or  her 
personal — taking  out  his  or  her  personal  spite  on  some  one 
who  had  no  way  to  answer  back,  and  the  executive  commit¬ 
tee  should  take  some  action  to  let  the  management  know 
that  it  was  not  the  general  opinion  of  the  Guild. 

Q.  (By  Mr.  Hanson)  That  is  what  you  said  to  Miss 
Scott?  A.  That  is  what  I  said  to  Miss  Scott. 

Q.  What  did  Miss  Scott  say  to  you?  A.  She  started  talk¬ 
ing  about  the  forty-hour  week  in  the  Troy  office,  and  shortly 
after,  the  conversation  was  terminated. 

Q.  Were  you  surprised  when  you  heard  that  Miss  Scott 
wrote  that  article?  A.  Yes. 
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Mr.  Levin :  I  object. 

Q.  (By  Mr.  Hanson)  Were  you  surprised  when  you 
learned  she  wrote  it  at  the  instigation  of  the  Newspaper 
Guild,  through  the  editors  of  it? 

Mr.  Levin :  Objection. 

1698  Trial  Examiner  Bokat:  I  will  sustain  it. 

Mr.  Hanson:  Mr.  Examiner,  I  have  here  some¬ 
thing  which  I  am  going  to  offer  as  an  exhibit,  a  copy  of  the 
Guild  Reporter  that  has  been  published  since  our  hearings 
in  December,  in  which  they  state  their  side  of  that  case. 

I  think  that  the  Guild  Reporter  has  been  characterized  by 
Mr.  Flood,  former  president  of  the  Guild,  now  a  member 
with  his  dues  paid  up,  as  the  official  organization — official 
organ  of  that  organization. 

Trial  Examiner  Bokat:  You  mean  the  fact  that  she  was 
surprised  has  no  bearing  on  the  issues  of  this  case? 

Mr.  Levin :  Yes. 

Mr.  Hanson :  I  think  it  does  have  a  bearing  on  the  issue 
of  the  case,  that  the  official  organ  of  some  one  who  is  here 
with  a  complaint  would  claim  credit  for  such  a  scurrilous 
and  malicious  article  as  that  and  admit  that  they  helped  to 
inspire  it. 

The  American  Newspaper  Guild  is  just  as  much  a  com¬ 
plainant  in  this  case  as  the  Tri-City  Newspaper  Guild.  It 
goes  to  the  nature  of  the  activities  of  such  an  organization. 

Trial  Examiner  Bokat:  I  still  do  not  think — do  vou  want 

* 

to  answer  that,  Mr.  Levin? 

Mr.  Levin:  The  motive  of  the  American  Newspaper 
Guild  in  publishing  articles  about  efficiency  experts  has  noth¬ 
ing  to  do  with  the  issues  in  this  case,  and  the  motives  of 
this  witness  have  nothing  to  do  with  the  issues  in  this 

1699  case  in  so  far  as  her  conversation  about  the  action  of 
the  Guild  is  concerned. 

Mr.  Hanson:  The  motives  of  the  Guild  do  have  some¬ 
thing  to  do  with  the  issues  in  this  case,  Mr.  Examiner. 

Trial  Examiner  Bokat :  I  will  say  this,  Mr.  Hanson,  I 
personally  feel  that  it  has  not  much  bearing. 

I  will  allow  it,  if  you  insist,  and  feel  that  it  has  some  bear¬ 
ing  on  the  issues  in  connection  with  some  incident  that  you 
are  going  to  offer. 

I  will  allow  the  question. 

Mr.  Levin :  Exception. 
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The  Witness:  What  was  the  question? 

Q.  (By  Mr.  Hanson)  Were  you  surprised  to  hear  that  the 
Guild  Reporter  claimed  credit  for  inspiring  that  article, 
or  hadn’t  you  heard  that?  A.  Yes,  I  did  hear  it  indirectly 
and  1  was  surprised. 

Mr.  Hanson:  That  is  all. 

Cross  Examination 

Q.  (By  Mr.  Levin)  Are  you  still  editor  of  the  woman’s 
page,  Miss  Freeman?  A.  Yes. 

Q.  Now,  at  the  time  you  had  this  conversation  with  Miss 
Scott  about  the  so-called  article,  that  was  in  June,  1936,  the 
same  time  that  you  had  the  discussion  about  the 

1700  forty-hour  week?  A.  Yes. 

Q.  Now,  what  did  Miss  Scott  say  about  the  forty- 
hour  week  ?  A.  She  told  me  the  executive  committee  had  re¬ 
ceived  a  complaint  from  some  one  in  the  Troy  Office  that 
Mr.  Heller  was  not  observing  the  forty-hour  week,  and  the 
executive  committee  was  going  to  do  something  about  it, 
take  it  up  with  the  management. 

I  told  her — 

Q.  I  just  want  what  she  said. 

Did  she  say  anything  else?  A.  No,  I  mean,  in  answer  to 
my  argument,  she  just  repeated  the  same  thing. 

Q.  Yes.  Now,  did  you  work  over  forty  hours  a  week  at 
that  time?  A.  Well,  at  Mr.  Heller’s  request,  I  made  out  a 
schedule  of  my  actual  working  hours,  and  it  might  have 
formed  one  or  two  over  forty,  perhaps  more,  three  or  four, 
but  not  any  more  than  that. 

Q.  Did  you  get  paid  for  that  overtime?  A.  No,  I  had  the 
time  off. 

Q.  I  see.  And,  do  you  remember  whether  any  of  the 
others  were  working  over  forty  hours  a  week  at  that  time? 
A.  I  do  not  recall  working  over  forty  hours  at  any  time. 

Trial  Examiner  Bokat:  You  did  not  hear  the  ques- 

1701  tion.  Any  of  the  other  employees  in  the  Troy  office. 

The  Witness :  I  am  sorry. 

I  know  nothing  about  the  other  employees  there. 

Q.  (By  Mr.  Levin)  Couldn’t  you  tell  how  many  hours  the 
other  employees  were  working?  A.  I  do  not  think  I  could.  I 
did  not  pay  any  attention  to  them. 
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Q.  Now,  how  long  did  you  continue  working  the  forty 
some  odd  hours  a  week?  A.  Well,  I  worked  approximately 
all  the  time  that  I  was  in  the  Troy  office. 

Q.  And  that  would  be — A.  From  June  15,  1935,  until  I 
was  transfered  to  Albany,  and  I  still  continued  to  work  re¬ 
porting. 

Q.  Until  the  early  part  of  April,  1937?  A.  Right. 

Q.  Now,  do  you  remember  attending  the  Guild  dinner 
in  celebration  of  the  posting  of  the  agreement?  A.  Yes,  I 
did. 

Q.  And  that  was  some  time  in  March,  1937?  A.  I  do  not 
recall  what  time  or  when  it  was. 

Q.  Remember  when  the  agreement  was  posted?  A.  It  was 
some  time  after  the  agreement  was  posted. 

Q.  How  did  the  agreement  affect  you,  if  any?  A.  You 
mean  financially  ? 

1702  Q.  In  any  way  whatsoever.  A.  I  did  get  a  raise. 

Mr.  Hanson:  I  object  to  it. 

Trial  Examiner  Bokat :  1  will  allow  the  question.  Objec¬ 
tion  overruled. 

Mr.  Nixon:  Wait  a  minute. 

1  object  to  it  separately  on  behalf  of  the  Gannett  Com¬ 
pany.  How  did  the  agreement  affect  you?  1  think  we  are 
entitled  to  have  it  specified  what  respect  he  is  talking  about, 

whether  iinanciallv  or  otherwise. 

% 

Trial  Examiner  Bokat:  1  think  your  objection  is  in  or¬ 
der. 

Mr.  Levin:  The  witness  understood  and  answered  the 
question. 

Mr.  Nixon:  I  move  it  be  stricken  out. 

Trial  Examiner  Bokat:  I  will  allow  it,  but  I  will  allow 
Mr.  Levin  to  go  further  to  show  the  detail,  in  what  way  it 
affected  her. 

Q.  (By  Mr.  Levin)  How  was  your  salary  affected  as  a 
result  of  the  agreement?  A.  1  received  an  increase. 

Q.  How  much  of  a  raise?  A.  $15  a  week.  But  before  the 
agreement  went  into  effect  and  while  negotiations  were  still 
pending,  I  had  been  informed  that  I  was  to  get  a  raise, 
and  it  was  held  up  pending  negotiations. 

1703  Q.  Who  informed  you  of  that?  A.  Mr.  Heller. 

Q.  Did  he  tell  you  where  he  got  his  information 
that  you  were  going  to  get  a  raise? 
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Mr.  Nixon:  That  is  objected  to  as  hearsay. 

Trial  Examiner  Bokat:  I  will  allow  it. 

Mr.  Nixon:  Exception. 

The  Witness :  1  do  not  know. 

Q.  (By  Mr.  Levin)  Just  said  you  were  going  to  get  a 
raise?  A.  Yes. 

Q.  Did  you  understand  that  Mr.  Heller  had  the  power  to 
give  you  a  raise?  A.  I  do  not  know. 

Q.  You  did  not  know  whether  he  did  have  the  power?  A. 
(the  witness  shook  her  head  in  the  negative) 

Q.  You  believed  at  the  time  he  told  you,  you  were  due  for 
a  raise  that  you  were  going  to  get  one?  A.  Yes. 

Q.  That  was  during  the  negotiations?  A.  Shortly  after 
the  negotiations  were  started  1  had  already  received  one 
raise. 

Q.  What  salary  did  you  start  at  ?  A.  $20  a  week. 

1704  Q.  What  was  your  first  raise?  A.  $5  a  week  more. 
Q.  Now,  when  was  the  period  of  time  when  you 

considered  the  negotiations  going  on  when  you  were  in¬ 
formed  by  Heller  about  this  proposed  raise?  A.  Some 
time  in  the  fall  of  1936. 

Q.  And  you  were  making  about  $25  a  week  at  that  time? 
A.  Yes. 

Q.  Did  he  tell  you  how  much  other  raise  you  were  going 
to  get  ?  A.  No.  1  can  not  remember  that  he  did. 

Q.  Was  it  your  impression  that  it  was  as  much  as  you  got 
by  virtue  of  the  Guild  agreement? 

Mr.  Nixon:  1  object  to  that  as  being  immaterial,  incom¬ 
petent,  and  irrelevant. 

Trial  Examiner  Bokat:  I  will  allow  it. 

Objection  overruled. 

Mr.  Nixon:  Exception. 

The  Witness:  What  was  the  question? 

Trial  Examiner  Bokat :  Please  read  the  question. 

(The  question  was  read  by  the  reporter,  as  above  noted.) 

The  Witness:  Well,  T  can  not — I  am  afraid  I  can  not  an¬ 
swer  that. 

Q.  (By  Mr.  Levin)  You  had  no  idea?  A.  No,  I 

1705  had  no  idea. 

Q.  Now,  you  got  an  increase  from  $25  to  $40  a 
week  by  virtue  of  the  agreement?  A.  That  is  right. 
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Q.  Were  your  hours  of  work  changed  in  any  way?  A. 
Xo.  That  is,  I  was  still  on  the  forty-hour  a  week  sched- 
ule,  but  Mr.  Heller  had  rearranged  the  schedule  to  show 
us  when  we  were  supposed  to  be  on  duty,  definite  hours. 

Q.  Weren’t  you  confined  to  forty  hours  a  week  after 
the  agreement?  A.  Yes,  I  was,  but  I  mean  I  had  a  definite 
time,  so  many  hours  in  the  morning,  and  so  many  hours 
in  the  afternoon  and  evening  when  I  would  be  on  duty. 

Q.  Is  it  your  testimony  that  you  did  not  work  overtime 
after  the  agreement  went  into  effect?  A.  I  did  not  work 
overtime  at  any  time,  I  remember. 

Q.  Didn’t  vou  testifv  vou  worked  fortv  some  odd  hours 
a  week,  maybe  two  or  three  more  than  forty  hours  a  week  ? 

A.  I  said  I  may  have  worked  perhaps  two  or  three  hours 
overtime. 

Q.  Was  that  both  before  and  after  the  posting  of  the 
agreement?  A.  Yes. 

Q.  Now,  you  remember  attending  that  dinner — 

Mr.  Hanson:  I  move  that  that  all  be  stricken,  Mr. 

1706  Examiner.  There  is  no  proof  in  the  record  that 
there  was  any  forty-hour  week  prior  to  the  agree¬ 
ment,  or  any  overtime,  or  anything  like  that. 

Trial  Examiner  Bokat:  She  said  she  worked  forty  odd 
hours. 

Mr.  Hanson:  I  mean,  Mr.  Levin’s  questions  imply  that 
there  was  a  forty-hour  week  in  effect  prior  to  the  signing 
— the  posting  of  the  notice. 

Trial  Examiner  Bokat:  I  did  not  get  that. 

Mr.  Levin:  There  is  plenty  of  testimony  in  the  record 
as  to  what  the  understanding  was  prior  to  the  posting. 

Mr.  Hanson:  I  object  to  the  inferences  and  implications 
and  note  an  exception  to  the  ruling. 

Trial  Examiner  Bokat:  All  right. 

Proceed. 

Q.  (By  Mr.  Levin)  How  did  you  happen  to  attend  this 
victory  dinner,  Miss  Freeman?  A.  I  think  just  because 
every  one  else  in  the  Troy  office  was  going. 

Q.  Now,  do  you  remember  talking  to  Mr.  Christman  after 
that  victory  dinner?  A.  No,  I  do  not. 

Q.  Do  you  remember  seeing  him  there  at  all?  A.  Yes,  1 
remember  seeing  him  there. 

Q.  Remember  having  a  conversation  with  him  as 

1707  to  the  reasons  why  you  could,  or  would  not  rejoin 
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the  Guild  at  the  time?  A.  I  do  not  recall  having 
any  conversation  with  Mr.  Christman  at  that  dinner  at 
all. 

Q.  Um-hum.  Do  you  remember  talking  to  Mr.  Christ¬ 
man  about  not  rejoining  the  Guild  until  the  Guild  had  made 
its  peace  with  Mr.  Heller?  A.  I  never  said  anything  like 
that  to  Mr.  Christman  or  anybody  else. 

Q.  Sure  about  that?  A.  Quite  sure. 

Q.  Do  you  remember  ever  having  any  conversation  with 
Mr.  Christman  about  the  Guild  or  the  fact  of  your  rejoin¬ 
ing  the  Guild?  A.  I  do  not  recall  having  any  conversa¬ 
tion  with  Mr.  Christman  about  it. 

Q.  Conversation  with  Miss  Scott  about  it?  A.  No. 

Q.  Other  than  that  to  which  you  have  testified?  A.  Not 
with  Miss  Scott. 

Q.  Well,  with  whom  did  you  have  conversations?  A. 
Mr.  Scanned. 

Q.  Did  you  mention  anything  about  the  Guild  making 
peace  with  Mr.  Heller  to  Mr.  Scanned?  A.  No,  that  was 
not  what  I  said  to  Mr.  Scanned. 

1708  I  said  Mr.  Heller  and  I  had  both  been  suspended 
at  the  same  time  for  the  same  reason,  and  since  the 
executive  committee,  that  had  acted  then,  was  still  in  of¬ 
fice,  I  did  not  see  any  reason  why  T  should  rejoin  the 
Guild  until  there  was  a  change  in  the  executive  committee, 
because  I  still  disagreed  with  their  policies. 

Q.  Did  you  hear  Mr.  Heller’s  testimony  here  this  morn¬ 
ing?  A.  Yes. 

Q.  Do  you  remember  him  testifying  he  was  suspended 
about  January,  1937?  A.  Did  he  say  he  was  suspended  in 
January,  1937? 

Q.  I  am  asking  you  if  you  remember  him  so  testifying. 
A.  I  do  not  remember  him  saying  that. 

Q.  Now,  did  you  ever  mention  to  Mr.  Scanned  the  ques¬ 
tion  of  you  following  the  leader  in  so  far  as  the  Guild  was 
concerned  in  its  relation  to  the  Troy  office?  A.  No,  I  do 
no  recall  making  any  statement  like  that  to  Mr.  Scanned. 

Q.  Do  you  remember  making  that  statement  to  any  other 
member  of  the  Guild?  A.  No. 

Q.  You  are  sure  you  did  not  make  that  statement?  A.  I 
am  quite  sure  I  never  said  anything  about  following  the 
leader  as  far  as  the  Troy  office  was  concerned. 
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I  do  recall  saying  that  on  this  one  question  that 

1709  Mr.  Heller  and  I  had  both  disagreed  with  the  execu¬ 
tive  committee.  I  thought  it  was  a  matter  of  lov- 

alty  to  stick  with  them  while  I  still  disagreed  on  the  ques¬ 
tions  and  the  same  executive  committee  was  in  power. 

Q.  Was  it  that  you  resented  the  fact  that  Heller  was 
suspended  at  the  time  for  non-payment  of  dues?  A.  I  did 
not  resent  the  fact  that  Mr.  Heller  was  suspended.  I  re¬ 
sented  the  fact  that  Mr.  Heller  and  I  seemed  to  have  been 
selected  from  the  Guild  membership  to  be  suspended,  ap¬ 
parently  because  we  disagreed  with  the  executive  commit¬ 
tee’s  policy  in  regard  to  the  Troy  office. 

Q.  Don't  you  know,  as  a  matter  of  fact,  that  the  News¬ 
paper  Guild  constitution  provides  an  automatic  suspen¬ 
sion  after  a  non-payment  for  about  six  months  dues  ?  A. 
Yes,  that  is  what  surprised  me. 

My  dues  had  been — had  not  been  paid  for  approximately 
a  period  of  longer  than  six  months,  but  yet  they  waited  until 
I  disagreed  with  the  executive  committee  to  suspend  me. 

Q.  Now,  if  Mr.  Heller  was  suspended — or  expelled  some 
time  in  January,  1937,  that  would  not  quite  coincide  with 
yours —  A.  I  do  not  know  that  Mr.  Heller  was  suspended 
some  time  in  January.  I  remember  distinctly  that  he  re¬ 
ceived  the  notice  of  suspension  from  Miss  Scott  in  July 
of  1936. 

1710  Q.  You  were  in  the  Troy  office  in  January,  1937, 
were  you  not?  A.  Yes,  I  was. 

Q.  Do  you  remember  Mr.  Rockefeller  receiving  a  notice 
of  expelling  at  that  time?  A.  No,  I  do. 

Q.  But,  you  are  sure  that  Mr.  Heller  received  a  notice 
of  suspension  some  time  in  June,  1937? 

Trial  Examiner  Bokat:  July. 

The  Witness:  July,  1936. 

Q.  (By  Mr.  Levin)  1936?  A.  Yes. 

Q.  You  know  there  is  a  difference  between  suspension 
and  expulsion,  as  far  as  Guild  membership  is  concerned? 
A.  I  suppose  so. 

Q.  You  were  never  expelled,  were  you?  A.  I  never  re¬ 
ceived  any  formal  notice  that  I  was  expelled. 

Q.  You  received  a  notice  that  you  were  suspended  for 
non-payment  of  dues?  A.  I  think  that  is  what  it  was. 

Q.  Do  you  know  whether  or  not  Mr.  Heller  received  a 
notice  that  he  was  expelled  ?  A.  I  do  not  know. 
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Q.  Now,  you  did  not  think  it  was  any  of  the  business 
of  the  executive  board  to  complain  about  people 

1711  working  over  forty  hours  a  week  in  the  Troy  office? 
A.  Not  without  taking  it  up  with  the  Troy  office 

force  first. 

Q.  Who  was  on  the  executive  board  from  the  Troy  office? 
A.  I  do  not  think  there  was  any  one  from  the  Troy  office. 
I  do  not  know. 

Q.  You  do  not  know  what  the  executive  board  discussed? 
A.  I  do  know  that  Miss  Scott  and,  I  believe,  Mr.  Wanhope 
were  on  the  executive  board.  1  am  sorry  I  can  not  tell  you 
who  the  other  members  were. 

Q.  Now,  at  the  time  you  transferred  then  to  the  Press 
Company,  you  were  a  suspended  member,  is  that  correct? 

Mr.  Hanson:  Wait  a  minute.  What  do  you  mean  by  that 
question?  “At  the  time  you  were  transferred  to  the  Press 
Company.” 

The  witness  has  testified  that  she  worked  for  another 
newspaper,  was  out  of  employment  for  awhile. 

Mr.  Levin :  My  question  included  the  Albany  office. 

Mr.  Hanson :  Then  word  your  question  so  she  can  under¬ 
stand  it. 

Trial  Examiner  Bokat:  Suppose  you  make  the  question 
more  specific. 

Q.  (By  Mr.  Levin)  You  remember  being  transferred  to 
the  Albany  office?  A.  From  the  Troy  office  to  the  Press 
Company,  yes. 

1712  Q.  At  that  time  you  were  suspended  from  the 
Guild?  A.  I  applied  for  reinstatement  in  the  Guild 

about  a  week  before  I  was  transferred,  so  I  do  not  know 
what  that  would  make  my  status. 

Q.  You  had  not  been  reinstated,  had  you?  A.  No. 

Q.  How  did  you  apply  for  reinstatement?  A.  I  came  to 
the  Albany  office  one  night  to  talk  with  Richard  Jackson, 
who  was  in  charge  of  receiving  reinstatement  applications. 
Q.  What  did  you  offer  to  do?  A.  What  do  you  mean? 

Q.  How  did  you  apply  for  reinstatement,  what  did  you 
do?  A.  I  told  Mr.  Jackson  that  I  wanted  to  apply  for  re¬ 
instatement,  and  he  handed  me  a  card  to  be  filled  out.  I 
do  not  remember  just  what  was  on  the  card.  I  think  it 
asked  whether  or  not — the  most  important  thing  was 
whether  or  not  you  had  been  a  member  of  the  Guild  before. 
That  is  about  all  I  remember. 
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Q.  Then,  after  that  time  you  received  notice  that  the 
executive  board  decided  that  they  would  accept  the  $25 
compromise  from  you,  is  that  right?  A.  No,  I  did  not  re¬ 
ceive  that  notice  in  writing.  I  never  received  it.  I  heard 
about  it  from  Miss  Scott. 

1713  Q.  You  heard  about  it?  A.  Yes. 

Q.  From  Miss  Scott,  who  was  a  member  of  the 
executive  board?  A.  Yes. 

Q.  Had  you  any  reason  to  doubt  that  that  was  true?  A. 
Well,  I  had  heard  from  some  other  sources  that  there  was 
some  disagreement  about  the  amount  of  my  fine. 

Q.  What  other  sources  ?  A.  I  am  sorry  I  can  not  re¬ 
member  just  now.  Other  members  of  the  executive  com¬ 
mittee,  I  believe,  or  members  of  the  Albany  Evening  News 
unit  who  were  present  at  a  meeting  when  the  matter  was 
discussed. 

Q.  Was  it  a  member  of  the  executive  board  or  other  mem¬ 
ber  of  the  executive  board?  A.  I  do  not  remember  right 
now. 

Q.  I  see.  So,  you  feel  you  had  reason  to  doubt  that  Miss 
Scott’s  statement  was  true  as  to  the  fact  that  they  agreed 
on  $25  compromise?  A.  No,  I  did  not  feel  I  had  any  reason 
to  doubt  her  on  that  point,  but  I  did  understand  they  were 
considering  an  appeal  to  lower  the  fine. 

Mr.  Nixon:  To  lower  the  fine? 

The  Witness:  Yes. 

Q.  (By  Mr.  Levin)  Did  you  make  such  an  appeal?  A. 
No,  I  did  not  personally. 

1714  Q.  In  fact,  the  first  time  that  you  came  in  and 
offered  to  pay  up  any  money  was  some  time  at  this 

meeting  which  you  testified  about,  where  you  had  the  con¬ 
versation  with  Janet  Scott?  A.  Well,  I  had  the  money 
with  me,  but  I  received  no  formal  notice  of  the  amount  of 
my  fine  or  how  much  back  dues  1  owed. 

Q.  When  was  that  in  relation  to  the  time?  A.  I  had  the 
money  with  me  at  all  these  meetings,  but  no  one  ever  asked 
for  it. 

Q.  You  attended  meetings  constantly,  carrying  the  $25 
with  you  and  you  did  not  pay  it  because  no  one  asked  you 
for  it?  A.  They  were  discussing  other  matters  that  were 
more  important  at  the  time,  and  they  were  not  just  col¬ 
lecting  the  dues. 
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Q.  These  were  meetings  from  the  time  you  went  to  Al¬ 
bany  office  in  April? 

Mr.  Hanson:  She  did  not  so  testify. 

She  testified  it  took  place  after  the  abandonment  of  the 
morning  field. 

Q.  (By  Mr.  Levin)  Then,  your  testimony  is  that  the  first 
time  that  you  offered  to — or  were  ready  and  willing  to  pay 
this  back  money  and  the  time  you  carried  it  with  you  to 
a  meeting  was  after  the  merger?  A.  That  was  the 

1715  first  time  there  was  a  Guild  meeting. 

Q.  That  was  the  first  time  there  was  a  Guild  meet¬ 
ing  from  when?  A.  I  do  not  know.  I  was  not  to  any  of 
them. 

Q.  Your  testimony  is  that  that  was  the  first  time  that 
there  was  a  Guild  meeting  from  April  until —  A.  So  far 
as  I  know  from  April  until  July. 

Q.  July,  I  mean.  A.  Yes. 

Q.  Who  is  this  unnamed  person  in  the  re-write  staff  with 
whom  you  had  this  conversation?  A.  I  am  sorry,  I  can 
not  remember  that.  I  did  give  mv  stories  everv  dav  to 
three  or  four  persons,  and  T  do  not  remember  just  which 
one  made  that  remark.  It  might  be  any  one  of  three  or 
four. 

Q.  The  remark  sticks  in  your  mind,  but  the  person  who 
made  it  does  not?  A.  That  is  right. 

Q.  Do  you  remember  dancing  with  Mr.  Christman  at  that 
dinner  the  victory  dinner? 

Mr.  Hanson:  What  dinner? 

Trial  Examiner  Bokat:  The  dinner  following  the  sign¬ 
ing — the  posting  of  the  Guild  notice. 

The  Witness:  I  may  have.  I  do  not  recall  it  right  now. 

Q.  (By  Mr.  Levin)  You  do  not  recall?  A.  No. 

1716  Mr.  Levin:  No  further  questions. 

Re-direct  Examination 

Q.  (By  Mr.  Hanson)  Miss  Freeman,  when  you  were  noti¬ 
fied  of  your  suspension,  you  were  requested  to  attend  Guild 
meetings,  were  vou  not,  in  the  letter  of  notification?  A. 
Yes. 

Q.  4 ‘Come  to  the  next  meeting,’ ’  it  said,  did  it  not?  A. 
Yes. 

Q.  And  the  next  meeting  you  knew  anything  about  was 
the  meeting — one  of  the  meetings  after  the  abandonment 
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of  the  Morning  Field?  A.  That  was  the  first  time  I  received 
any  notice  of  a  meeting. 

Q.  They  told  you  just  prior  to  that  what  it  would  cost 
you  to  be  reinstated ?  A.  That  is  right. 

Q.  And  you  filed  an  application  for  reinstatement,  have 
you  not?  A.  I  did. 

Q.  And  you  went  there  to  try  to  pay  the  fine?  A.  Yes. 

Q.  Nobody  asked  you  for  it?  A.  No. 

1717  Q.  And  you  were  told  to  get  out  ?  A.  Right. 

Mr.  Hanson:  That  is  all. 

Trial  Examiner  Bokat:  Did  you  get — all  right. 

Mr.  Levin:  One  other  question. 

Re-cross  Examination 

Q.  (By  Mr.  Levin)  Did  you  know  that  the  Guild  had  regu¬ 
lar  meetings?  A.  I  never  received  a  notice. 

Q.  Did  you  know  they  had  meetings? 

Mr.  Hanson:  There  is  no  proof  in  the  record  that  thev 
did. 

Trial  Examiner  Bokat :  He  is  asking  this  witness. 

Mr.  Levin:  I  am  asking  this  witness. 

The  Witness:  I  do  not  know  if  the  meetings  would  be 
called  regular  meetings  or  not.  They  did  have  meetings 
at  stated  times,  at  certain  times,  1  do  not  know  if  there 
was  an  interval  between  them. 

Trial  Examiner  Bokat:  Was  it  the  custom  to  send  out 
written  notices  of  each  and  every  meeting  it  was  going 
to  hold? 

The  Witness:  It  was  customary  to  send  out  notices  of 
Tri-Citv  meetings. 

Trial  Examiner  Bokat:  That  is  the  meeting  of  all  the 
chapters  ? 

1718  The  Witness:  Yes. 

Trial  Examiner  Bokat :  What  about  the  Albany 

meeting? 

The  Witness:  The  only  way  the  people  in  the  Troy  of¬ 
fice  ever  knew  about  that  would  be  through  a  telephone 
call.  Somebody  would  call  up  from  Albany  and  say  there 
was  a  union  meeting. 

Trial  Examiner  Bokat :  What  I  am  trying  to  get  at  is 
that  the  Albany  unit  did  not  hold  a  meeting  on  the  first 
Monday  of  each  month,  or  something  like  that. 
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The  Witness:  Well,  I  do  not  know. 

Trial  Examiner  Bokat:  Any  further  questions? 

Mr.  Levin:  No. 

Mr.  Hanson:  No  more. 

(Witness  excused.) 

Mr.  Hanson:  Mr.  Rockefeller. 

A.  H.  Rockefeller  a  witness  called  by  and  on  behalf  of 
the  Respondents,  being  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Trial  Examiner  Bokat:  Give  your  full  name  and  address 
to  the  reporter. 

The  Witness:  A.  H.  Rockefeller,  18  108th  Street,  Troy, 
New  York. 

Direct  Examination 

Q.  (By  Mr.  Hanson)  Mr.  Rockefeller,  I  told  you  I  was 
going  to  ask  you  to  appear  here  under  subpoena, 

1719  did  I  not?  A.  You  did. 

Q.  To  testify  in  this  case?  A.  You  did. 

Q.  Where  are  you  now  employed?  A.  I  am  on  the  State 
desk,  doing  rewrites  on  the  Press  Company. 

Q.  In  Albany  ?  A.  Yes. 

Q.  And  when  were  you  first  employed  by  the  Press  Com¬ 
pany?  A.  In  October,  1925. 

Q.  Where?  A.  Troy  office.  I  was  a  high  school  corre¬ 
spondent. 

Q.  What  high  school  were  you  attending?  A.  Lansing- 
burg  High  School. 

Q.  How  long  did  you  continue  in  the  employment  of  the 
Press  Company?  A.  During  my  sophomore,  junior  and 
senior  years. 

Q.  Then  what  happened?  A.  At  that  time? 

Q.  Then  what  happened  ?  A.  After  I  left  school,  I  went 
to  work  for  the  Troy  Times  as  a  reporter. 

Q.  How  long  were  you  with  the  Troy  Times  ?  A.  I  was 
with  them  at  that  time  from  1928  untii  1930. 

I  quit  then  and  returned  in  1932.  I  was  with 

1720  them  regularly  until  they  suspended  on  February 
15,  1935. 

Q.  And  when  were  you  employed  by  the  Press  Company, 
after  February  15,  1935?  A.  I  went  to  work  the  same  day. 
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Q.  For  the  Press  Company?  A.  Yes. 

Q.  How  long  did  you  work  for  them  after  that?  A.  Until 
September  30,  1937. 

Q.  What  happened  to  you  then?  A.  I  was  discharged. 

Q.  Do  you  know  why  you  were  discharged?  A.  Yes. 

Q.  Why?  A.  They  closed  the  Troy  office. 

Q.  And  how  long  were  you  out  of  employment  then  ?  A. 
Out  of  newspaper  employment,  do  you  mean? 

Q.  Yes,  after  you  were  discharged  on  September  30,  1937. 
A.  Two  weeks. 

Q.  Then  what  did  you  do?  A.  I  was  editor  of  the  Rens¬ 
selaer  County  Review. 

Q.  Is  that  a  daily  or  weekly?  A.  Weekly  publication. 

Q.  When  did  you  return  to  the  Press  Company  ?  A.  No¬ 
vember  1,  1937. 

Q.  In  other  words,  you  were  gone  one  full  month? 

1721  A.  Yes. 

Q.  Now,  are  you  a  member  of  the  American  News 
— I  mean,  the  Tri-City  Newspaper  Guild?  A.  I  am. 

Q.  Have  you  ever  been  suspended  by  it?  A.  Yes. 

Q.  Are  you  under  suspension  now?  A.  Automatically, 
I  am,  because  I  have  not  paid  dues  since  May. 

Q.  Have  you  been  notified  of  your  suspension?  A.  No. 
Q.  Have  you  been  reinstated  after  the  preceding  sus¬ 
pension?  A.  Well,  I  was  suspended  at  the  same  time  Miss 
Freeman  and  Mr.  Heller  were,  and  I  was  reinstated  sev¬ 
eral  months  after  that. 

Q.  And  you  have  never  been  formally  notified  of  the 
suspension  since  that  time?  A.  No. 

Q.  But,  under  your  interpretation  of  the  Guild  constitu¬ 
tion,  you  have  been  automatically  suspended?  A.  That 
is  correct. 

Q.  Now,  what  are  the  hours  you  worked  on  the  Troy 
office,  Mr.  Rockefeller?  A.  Well,  practically  whatever  I 
chose. 

Q.  In  other  words,  you  were  master  of  your  own 

1722  hours?  A.  That  is  right. 

Q.  Mr.  Heller,  did  he  ever  tell  you  what  hours  you 
were  to  work,  prior  to  March  7th?  A.  No. 

Q.  Did  you  ever  make  any  complaint  about  vour  hours? 
A.  No. 

Q.  Do  you  know  anybody  else  in  the  office  who  did  make 
a  complaint  about  the  hours  they  were  working?  A.  No. 
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Q.  Did  you  ever  ask  the  Guild  to  make  any  complaint 
in  your  behalf,  or  that  of  any  member  of  the  Troy  office? 
A.  No. 

Q.  I  believe  you  testified  you  were  a  charter  member  of 
the  Troy  Guild,  did  you  not?  A.  I  did  not  testify  it,  but 
I  was  a  charter  member. 

Q.  Were  you?  A.  Yes,  I  was,  of  the  Troy  unit. 

Q.  Did  you  ever  hold  an  office  in  the  Guild?  A.  No. 

Q.  Do  you  know  if  Mr.  Heller  ever  did?  A.  He  was  vice 
president  of  the  Troy  unit  when  it  was  first  organized. 

Q.  What  was  your  work  for  the  Troy  office  when  you 
were  with  them?  A.  I  was  stationed  in  Cohoes. 

1723  About  my  only  connection  with  the  Troy  office  was 
when  I  received  niv  supplies  from  there;  my  check 

came  through  that  office.  Usually,  I  would  stop  in  some 
time  during  the  day.  It  was  not  required  of  me,  but  I  did, 
just  to  keep  in  touch  with  things  there  in  Troy. 

Q.  What  did  you  think  of  your  job?  A.  I  liked  it  very 
much. 

Q.  Did  anybody  ever  tell  you  how  many  hours  you  were 
supposed  to  put  in  a  day?  A.  No. 

Q.  How  many  hours  did  you  put  in,  from  day  to  day? 
A.  It  varied.  Some  days  I  probably  would  not  work  more 
than  three  hours.  Other  days,  I  might  work  twelve  or 
fourteen  hours. 

Q.  Why  that  variance  in  the  hours,  Mr.  Rockefeller?  A. 
Well,  I  covered  a  city.  I  was  responsible  for  anything 
that  happened  in  there.  If  I  could  do  my  work;  in  two 
hours,  all  right.  I  could  have  the  rest  of  the  day  off. 

As  long  as  I  covered  the  territory,  it  did  not  matter 
what  hours  I  put  in.  But,  on  Tuesdays,  when  there  would 
be  a  common  council  meeting,  why,  that  would  require 
more  time,  or  if  there  was  a  series  of  accidents,  or  a  strike, 
or  anything  that  required  my  attention,  why,  that  would 
run  the  hours  up. 

Q.  Were  your  hours  limited  as  to  the  posting  of 

1724  the  Guild  notice  on  March  7,  1937?  A.  The  hours 
that  I  should  put  in? 

Q.  Yes.  A.  Not  other  than  I  should  not  work  more  than 
forty  hours  a  week. 

Q.  Did  you  receive  any  information  as  to  that  effect? 
A.  Yes. 
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Q.  From  whom?  A.  Mr.  Heller. 

Q.  Now,  how  did  he  tell  you  to  handle  the  overtime!  A. 
To  take  time  off,  or,  I  could  get  extra  money  for  it.  I 
chose  the  time  off. 

Q.  Did  he  tell  you  to  report  it  to  him  regularly?  A.  He 
did. 

Q.  How  often?  A.  Once  a  week,  I  believe,  it  was. 

Q.  Did  you  ever  have  any  difficulty  with  Heller  about 
overtime?  A.  No. 

Q.  Did  he  ever  tell  you  not  to  report  overtime?  A.  No. 
Q.  Did  he  ever  ask  you  to  quit  the  Guild?  A.  Never. 

Q.  Did  he  ever  argue  against  the  Guild  with  you?  A. 
Not  with  me. 

1725  Q.  Did  anybody  in  the  Press  Company  manage¬ 
ment  ever  try  to  make  you  quit  the  Guild?  A.  No. 

Q.  Did  anybody  in  the  Press  Company  office  ever  try 
to  make  you  join  the  Guild?  A.  No. 

Q.  How  did  you  bring  about  your  reinstatement  at  the 
time  you  were  suspended?  How  did  that  come  about? 
A.  I  believe  I  was  suspended  in  July,  1936,  and  I  remained 
suspended  until  about  February  of  1937. 

At  that  time,  why,  I  decided  I  might  just  as  well  belong 
to  the  Guild.  I  was  one  of  the  charter  members  of  the 
Guild  in  Troy.  I  was  in  favor  of  a  lot  of  things,  although 
1  was  opposed  to  many  others. 

So,  I  decided  that  I  might  just  as  well  apply  for  rein¬ 
statement  and  see  what  would  come  of  it. 

So,  through  a  member  of  the  Albany  staff,  I  applied  for 
reinstatement. 

Q.  And  you  vrere  reinstated  ?  A.  Yes. 

Q.  Now,  then,  I  believe  you  testified  that  you  are  now  in 
arrears?  A.  I  am. 

Q.  About  how  much?  A.  Why,  I  received  a  notice 

1726  from  the  Treasurer  in  November  or  December  that 
I  was  in  arrears  $7.50. 

Q.  And  how  much  time  would  that  amount  to  ?  A.  That 
would  probably  cover  the  dues  and  assessments  from 
June,  on. 

Q.  What  assessments  have  been  made  since  June,  do 

vou  know?  A.  I  know  that  there  was  a  $5  assessment  to 
•* 

make  up  some  deficiency,  but  inasmuch  as  I  was  not  work¬ 
ing  when  that  was  levied,  I  was  not  required  to  pay  it. 
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What  the  other  assessments  were,  I  do  not  know. 

Q.  Did  you  attend  any  Guild  meetings  here  in  Albany 
after  the  Knickerbocker  Press  was  suspended,  that  week 
after  it  was  suspended?  A.  I  think  I  attended  one  meet¬ 
ing,  on  the  first  day  of  the  combining  of  the  two  papers. 

Q.  Have  you  attended  any  Guild  meetings  recently?  A. 
Yes,  sir. 

Q.  When?  A.  The  latter  part  of  November  or  the  first 
part  of  December. 

Q.  This  was — was  this  case  discussed  at  those  meetings? 
A.  It  was. 

Q.  What  was  the  nature  of  the  discussion? 

Mr.  Levin:  Objection. 

Trial  Examiner  Bokat:  What  is  the  purpose  of 

1727  that,  Mr.  Hanson?  As  to  what  was  discussed  after 
the  hearings  commenced? 

Mr.  Hanson:  The  purpose  of  it  is  to  show  that  the  em¬ 
ployees  of  the  Press  Company  do  not  want  the  case  to  be 
continued,  that  the  case  is  being  kept  on,  there  was  brought 
by  persons  who  are  not  employed  by  the  Press  Company, 
on  the  whole,  it  has  been  fought  by  persons  who  are  not 
interested  in  the  Press  Company. 

Mr.  Levin:  Let  Mr.  Hanson  ask  what  action  was  taken 
rather  than  the  discussion. 

Q.  (By  Mr.  Hanson)  All  right;  what  action  was  taken? 

Trial  Examiner  Bokat:  All  right;  proceed. 

The  Witness:  I  believe  at  the  last  meeting  I  attended, 
a  resolution  was  made  that  the  charges  against  the  Press 
Company  by  the  Guild  be  discontinued. 

Q.  (By  Mr.  Hanson)  Was  that  resolution  discussed  be¬ 
fore  it  was  voted  upon?  A.  It  was. 

Q.  What  was  the  nature  of  the  discussion? 

Mr.  Levine:  Objection. 

Trial  Examiner  Bokat :  I  will  allow  it. 

Objection  overruled. 

Mr.  Levin:  I  ask  the  witness  to  state  who  said  what, 
who  made  the  statements  and  the  substance  of  the  person’s 
remarks  rather  than  to  testify  to  general  discussion. 

1728  Mr.  Hanson:  If  he  can. 

Trial  Examiner  Bokat:  I  will  ask  the  witness  to 
testify  to  the  names  of  persons  who  made  the  remarks. 

The  Witness:  I  cannot  testify  as  to  the  names  of  the 
people  that  took  part  in  the  discussion.  I  know  practically 
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everyone  that  was  there,  but  I  do  not  know  what  they 
stated  in  the  meeting. 

Q.  (By  Mr.  Hanson)  Was  a  vote  taken?  A.  Yes,  sir. 

Q.  Do  you  know  what  the  result  of  that  vote  was?  A. 
As  I  remember  it,  it  was  11  to  10  against  the  resolution. 

Q.  Were  there  members  present  that  were  not  employees 
of  the  Press  Company?  A.  Yes. 

Q.  Did  they  vote  on  that?  A.  They  did. 

Q.  Do  you  know  whether  they  voted  for  or  against  the 
resolution?  Of  your  own  knowledge.  As  I  remember  it, 
it  was  by  ballot  that  we  voted,  so  I  have  no  means  of  know¬ 
ing  accurately  how  they  voted. 

Q.  How  many  were  there  that  were  not  employees  of  the 
Press  Company,  if  you  recall?  A.  Three,  as  far  as  I  can 
remember. 

Q.  Who  were  they?  A.  Mr.  Christman  was  one, 

1729  Mr.  Wanhope,  and  I  think  Miss  Leonard  was  the 
third. 

Q.  Was  Miss  Fales  present?  A.  I  do  not  think  she  was. 
Q.  While  you  worked  for  the  Press  Company,  were  you 
ill  at  any  time?  A.  Yes,  sir. 

Q.  When  was  that,  Mr.  Rockefeller?  A.  From  August 
8,  1935,  through  the  middle  of  October  in  that  year. 

Q.  You  were  out.  of  the  office,  were  you?  A.  Yes. 

Q.  Were  you  paid  by  the  Press  Company  while  you  were 
away?  A.  I  was. 

Q.  Were  you  then  a  member  of  the  Guild?  A.  I  was. 

Q.  In  good  standing  in  the  Guild  at  that  time?  A.  Yes, 
I  was. 

Q.  Now,  Mr.  Rockefeller,  when  you  were  employed  by 
the  Press  Company  on  November  1, 1937,  after  having  been 
discharged  on  September  30,  1937,  was  anything  said  to 
you  about  your  Guild  membership?  A.  Nothing. 

Q.  Has  anything  ever  been  said  to  you  about  your  Guild 
membership  in  reference  to  your  work  by  any  of- 

1730  ticer  of  the  Press  Company  or  any  one  of  your 
superiors?  A.  No. 

Q.  Has  it  ever  affected  your  work  in  any  way?  A.  Not 
in  the  least. 

Q.  Have  you  ever  heard  Mr.  Lewis,  or  any  of  the  other 
executives  of  the  Press  Company,  denounce  the  Guild? 
A.  Never. 


THE  PRESS  CO.  ET  AL.  VS.  NAT.  LABOR  RELATIONS  BOARD.  933 

Q.  Have  you  ever  heard  Mr.  Lewis  denounced  by  mem- 
bers  of  the  Guild?  A.  I  have  heard  him  ridiculed,  yes, 
in  a  general  way. 

Q.  By  whom?  A.  Why,  I  do  not  know  that  I  can  state 
offhand.  At  Guild  meetings  there  was  times  when  he  was 
ridiculed. 

Q.  Did  you  ever  hear  Mr.  Scanned  ridicule  him?  A.  No. 
I  was  not  at  meetings  very  often  where  Mr.  Scanned  at¬ 
tended. 

Q.  Were  you  present  at  a  meeting  that  was  held  some 
time  in  May  or  June,  1936,  when  the  question  of  that 
article  that  appeared  in  the  Guild  Reporter  came  up? 
A.  No. 

Mr.  Hanson:  That  is  ad. 

Cross  Examination 

Q.  (By  Mr.  Levin)  Now,  Mr.  Rockefeller,  weren’t  you 
expelled  on  or  about  January  21,  1937,  for  the  non-pay¬ 
ment  of  dues,  at  which  time  you  owed  about  $17? 
1731  A.  I  was  suspended.  I  do  not  remember  ever  being 
expelled. 

Q.  It  was  on  or  about  January  21,  1937?  A.  I  do  not 
recall  that. 

Q.  What  is  your  recollection  of  the  day?  A.  Why,  I 
thought  it  was  during  the  summer  of  1936. 

Q.  Did  you  pay  any  dues  during  the  summer  of  1936 
until  January,  1937?  A.  Not  that  1  recall. 

Q.  Do  you  remember  how  much  you  owed  at  the  time 
that  you  were  readmitted  to  the  Guild?  A.  No,  I  do  not. 

Q.  Now,  how  were  you  readmitted  to  the  Guild?  A.  I 
made  application.  I  signed  a  card  and  answered  several 
questions  on  that  and  I  paid  a  sum  of  money. 

Q.  How  much  did  you  pay  ?  A.  I  do  not  remember. 

Q.  Wasn’t  it  $2?  A.  I  do  not  know. 

Q.  You  do  not  remember  whether  it  was  a  small  sum  or 
a  large  sum?  A.  No,  I  do  not. 

Q.  Do  you  remember  how  much  you  owed  at  the  time? 
A.  No,  I  do  not. 

Q.  You  do  not  remember  whether  it  was  $17  or  more? 
A.  No. 

Q.  You  have  no  idea?  A.  It  might  have  been  $17. 
6.  I  am  asking  you —  A.  I  have  no  idea. 


1732 
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Q.  You  have  no  idea  at  all?  A.  No. 

Q.  Now,  you  were  re-admitted  some  time  in  April,  1937, 
were  you  not  ?  A.  I  think  it  was  in  April. 

Q.  That  was  right  after  the  agreement  was  signed?  A. 
That  was  some  time  after. 

Mr.  Hanson:  Wait  a  minute.  There  is  no  evidence  of 
any  agreement  signed.  There  was  a  posted  notice. 

Trial  Examiner  Bokat:  Yes. 

Mr.  Hanson:  I  object  to  that  phraseology. 

Q.  (By  Mr.  Levin)  Now,  was  your  salary  affected  by 
that  agreement?  A.  That  is  a  hard  question  to  answer.  I 
do  not  know  whether  it  was  or  not. 

Q.  Did  you  receive  any  increase  after  the  posting  of  the 
agreement?  A.  About  the  same  time. 

Q.  When  did  you  receive  your  increase?  A.  It  was  in 
March,  1937. 

1733  Q.  First  part  or  the  last  part  ?  A.  In  the  first  part. 
Q.  How  much  of  an  increase  did  you  receive?  A. 

$20. 

Q.  And  what  salary  were  you  making  before  and  after 
you  received  your  increase?  A.  I  was  raised  from  $20  to 
$40. 

Q.  And  you  have  no  idea  whether  or  not  it  was  by  virtue 
of  the  posted  agreement  or  not?  A.  I  had  asked  Mr.  Lewis 
for  a  raise  two  months  previous  to  that.  I  had  asked  him  a 
month  previous  to  the  posting  of  the  notice. 

Q.  What  was  your  conversation  at  the  time  you  asked  for 
the  increase?  A.  I  think  the  first  time  I  asked  him  if  there 
were — if  when  there  was  a  vacancy  in  Albany,  he  would  let 
me  know  and  at  least  let  me  try  the  job. 

He  asked  me  if  I  were  satisfied  in  my  present  position.  I 
said,  “Yes,”  and  he  questioned  me  as  to  why  I  would  like 
to  go  to  Albany.  I  told  him  I  would  like  more  money. 

The  second  time  he  said  that  he  would  take  care  of  it  right 
away. 

Q.  When  was  that?  A.  That  was  about  two  weeks  before 
the  notice  was  posted. 

Q.  Did  he  speak  to  you  or  did  you  speak  to  him  first  at 
that  time  ?  A.  I  spoke  to  him. 

1734  Q.  What  was  your  conversation  at  that  time?  A. 
Well,  at  that  time  he  said  that  he  would  take  care  of 

an  increase  for  me. 
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Q.  Did  you  talk  about  the  amount  of  the  increase?  A.  No. 
Q.  Did  you  expect  as  much  as  a  $20  increase?  A.  I  did 
not  expect  anything. 

Q.  Now,  by  virtue  of  the  Guild  agreement,  you  would 
have  to  receive  $40  a  week?  A.  I  would. 

Q.  And  you  are  not  sure  whether  or  not  the  agreement 
had  anything  to  do  with  your  increase?  A.  I  do  not  know 
whether  the  Guild  had  anything  to  do  with  it  or  not. 

Q.  But,  shortly,  within  a  few  weeks  thereafter,  you  paid 
up— you  paid  in  some  dues  and  rejoined  the  Guild,  is  that 
right?  A.  Within  six  weeks  after  that,  yes. 

Q.  And  then  you  paid  dues  for  about  how  many  months? 
A.  Two  months. 

Q.  Then  you  stopped  paying  dues  ?  A.  I  did. 

Q.  You  have  not  paid  any  dues  since?  A.  No. 

1735  Q.  Are  you  still  receiving  $40  a  week?  A.  I  am. 
Q.  Now,  did  you  hear  Mr.  Heller  argue  with  any¬ 
one  else  in  the  Troy  office  against  the  Guild? 

Mr.  Hanson:  Wait  a  minute. 

The  Witness :  What  do  you  mean  by  ‘‘anyone  else”? 
Trial  Examiner  Bokat :  There  is  no  testimony  here. 

Mr.  Hanson :  There  is  no  testimony  to  that  effect. 

Mr.  Levin:  In  response  to  Mr.  Hanson’s  question 
whether  you  heard  Mr.  Heller  make  any  remarks  against 
the  Guild,  you  said,  “Not  to  me.” 

Q.  (By  Mr.  Levin)  Do  you  remember  that  answer?  A. 
Yes. 

Q.  Did  you  hear  him  make  any  remarks  to  anyone  else? 
A.  No. 

Q.  As  far  as — did  you  know  whether  or  not  Heller  was 
a  member  in  good  standing?  A.  I  do  not  know  whether  he 
was  a  member  or  not. 

Q.  Did  you  know  whether  he  was  favorable  or  antago¬ 
nistic  to  the  Guild?  A.  I  do  not  think  he  was  either.  He 
certainly  was  not  antagonistic  towards  the  Guild. 

Q.  Now,  you  read  the  Guild  Bulletins,  did  you  not?  A. 
Sometimes. 

Q.  Not  always?  A.  I  did  not  receive  them  all  the 

1736  time. 

Q.  Did  you  know  that  the  Guild  Bulletins  had  com¬ 
plained  of  Mr.  Lewis’  anti-union  activities?  A.  No,  I  did 
not. 
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Q.  Did  you  ever  find  out  that  from  any  of  the  other  mem¬ 
bers  of  the  Guild?  A.  Well,  I  heard  about  an  item  in  the 
Guild  Reporter  that  ridiculed  Mr.  Lewis. 

Q.  I  am  talking  about  Mr.  Lewis  ’  anti-union  activity. 

Mr.  Hanson:  Wait  a  minute.  There  is  nothing  in  the 
record  about  any  anti-union  activities  of  Mr.  Lewis. 

Trial  Examiner  Bokat:  He  is  asking  the  witness. 

Mr.  Hanson :  He  is  asking  in  a  way  as  though  there  were. 

Mr.  Levin:  He  is  competent  to  answer. 

Mr.  Hanson:  It  isn’t  competent  testimony. 

Trial  Examiner  Bokat:  I  will  disregard  any  inferences. 
I  do  not  think  the  record  will  show  the  inferences. 

Mr.  Hanson :  The  difficulty  is  that  this  record  may  go  to 
a  court  and  therefore,  should  not  contain  any  implications 
or  inferences. 

Trial  Examiner  Bokat:  I  am  sure  that  I  want  to  be  ab¬ 
solutely  fair  in  that  the  record  does  not  contain  any  unwar¬ 
ranted  inferences. 

Q.  (By  Mr.  Levin)  Did  you  ever  hear  any  of  the 
1737  other  members  of  the  Guild  express  the  statement 
that  Mr.  Lewis  was  destroying  the  Guild  or  interfer¬ 
ing  with  the  Guild  in  any  way?  A.  I  never  heard  of  any¬ 
thing  like  that. 

Trial  Examiner  Bokat:  At  any  of  these  meetings  that 
took  place,  you  say,  Mr.  Lewis  was  ridiculed,  was  there 
any  discussion  had  in  those  meetings  concerning  any  anti¬ 
union  statements  by  Mr.  Lewis? 

The  Witness:  There  might  have  been  some  discussion 
that  he  did  not  favor  the  Guild. 

Trial  Examiner  Bokat:  Proceed. 

Mr.  Levin :  I  have  no  further  questions. 

Redirect  Examination 

Q.  (By  Mr.  Hanson)  Wasn’t  that  ridicule  that  you  men¬ 
tioned,  at  those  meetings,  more  a  ridicule  of  Mr.  Lewis  ’  per¬ 
sonality  and  ability?  A.  I  would  say  it  was. 

Q.  By  members  of  his  staff?  A.  Yes. 

Mr.  Hanson:  That  is  all. 

Mr.  Levin :  Just  one  moment. 

No  further  questions. 

(Witness  excused.) 
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Trial  Examiner  Bokat:  We  will  take  a  recess  now  for 
five  minutes. 

1738  (A  short  recess  was  taken.) 

Mr.  Levin:  Just  a  moment,  Mr.  Rockefeller,  before 
you  go. 

I  should  like  to  recall  Mr.  Rockefeller  for  a  moment, 
please. 

A.  H.  Rockefeller  resumed  the  stand  as  a  witness  by  and 
on  behalf  of  the  Respondents,  and  having  been  previously 
duly  sworn,  testified  further  as  follows : 

Recross  Examination 

Q.  (By  Mr.  Levin)  Mr.  Rockefeller,  do  you  remember 
handing  your  resignation  to  the  Guild  to  Mr.  Esterman  in 
December?  A.  I  do. 

Q.  You  did  not  testify  about  that  when  Mr.  Hanson  asked 
you  whether  or  not  you  considered  yourself  a  member  of 
the  Guild?  A.  No,  because  I  still  consider  myself  a  mem¬ 
ber  of  the  Guild.  I  submitted  my  resignation  to  Mr.  Es¬ 
terman,  and  he  returned  it  to  me,  saying  he  was  not  the 
proper  authority  to  receive  it. 

Mr.  Levin :  I  have  no  further  questions. 

Redirect  Examination 

Q.  (By  Mr.  Hanson)  Who  is  Mr.  Esterman?  A.  He  is 
chariman  of  the  Knickerbocker  News  unit  of  the 

1739  Tri-City  Guild. 

Q.  What  position  does  he  have  in  the  Press  Com¬ 
pany?  A.  State  editor. 

Q.  What  is  your  position?  A.  Rewrite  man  on  the  State 
desk. 

Q.  You  work  with  Mr.  Esterman?  A.  Yes. 

Q.  You  are  a  friend  of  Mr.  Esterman ’s?  A.  Yes. 

Mr.  Hanson :  That  is  all. 

(Witness  excused.) 

(A  short  recess  was  taken  at  this  point.) 

Trial  Examiner  Bokat:  We  will  proceed. 

Mr.  Hanson:  Mr.  Healy. 
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Edward  J.  Healy  a  witness  called  by  and  on  behalf  of  the 
Respondents,  being  first  duly  sworn,  was  examine  and  tes¬ 
tified  as  follows : 

Trial  Examiner  Bokat:  Give  your  full  name  and  ad¬ 
dress  to  the  reporter. 

The  Witness:  Edward  J.  Healy,  509  Third  Avenue, 
Troy,  New  York. 

Direct  Examination 

Q.  (By  Mr.  Hanson)  Mr.  Healy,  I  told  you  I  was  going 
to  subpoena  you  as  a  witness  in  this  case,  did  I  not?  A. 
Yes,  sir. 

1740  Q.  You  are  here  on  that  understanding?  A.  Yes, 

sir. 

Q.  Where  are  you  now  employed?  A.  With  the  Press 
Company. 

Q.  Doing  what?  A.  I  am  night  editor  and  radio  editor. 
Q.  And  how  long  have  you  been  employed  by  the  Press 
Company?  A.  Since  late  in  August,  1933.  I  do  not  know 
the  exact  date. 

Q.  Have  you  been  continuously  employed  since  then?  A. 
I  have. 

Q.  In  what  various  capacities,  if  you  can  relate  them?  A. 
I  went  to  work  as  a  copy  reader.  I  did  makeup  on  the 
News,  and  then  I  was  transferred  to  the  Knickerbocker 
Press. 

Q.  When  were  you  transferred  to  the  Knickerbocker 
Press  ?  A.  I  think  it  was  1935. 

I  do  not  remember  exactly ;  or  early  in  1936.  I  did  make¬ 
up  and  I  was  slot  man  on  the  Knickerbocker  Press,  also 
the  news  broadcast,  and  was  transferred  back. 

Q.  How  did  you  happen  to  be  transferred  to  the  Knick¬ 
erbocker  Press?  A.  I  like  night  work  and  I  asked  Mr. 
Lewis — one  of  the  night  copy  reader  quit,  and  I  asked  Mr. 
Lewis  if  he  would  not  transfer  me  over  because  of 

1741  my  preference  for  night  work,  which  he  did. 

Q.  How  long  have  you  been  doing  radio  work?  A. 
Around  the  Knickerbocker  Press  I  did  a  news  broadcast. 
I  did  it  continuously  until  I  was  transferred  to  the  News, 
and  in  September,  1937,  I  was  transferred  back  and  made 
night  editor,  and  also  did  the  two  news  broadcasts  which 
I  am  doing  now. 
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Q.  What  I  mean,  what  was  the  period  of  your  doing  ra¬ 
dio  broadcasts  on  the  Knickerbocker  Press;  how  many 
months?  A.  I  would  say  about  a  year  and  a  half,  rougm-- 
Q.  At  the  time  you  were  transferred  over,  until  the 
Knickerbocker  Press  was  abandoned?  A.  Two  weeks  be¬ 
fore  I  was  transferred  back  to  the  News. 

Q.  Two  weeks  before  you  were  transferred  back  to  the 
News?  A.  I  was  transferred  back  to  the  News  two  weeks 
before  the  Knickerbocker  Press  was  suspended. 

Q.  At  the  time  you  were  transferred  back  to  the  News, 
were  you  told  that  the  News — that  the  Knickerbocker 
Press  was  going  to  be  suspended?  A.  No,  I  was  not. 

Q.  Did  you  have  an  intimation  that  it  was  ?  A.  I  had  not. 
Q.  What  did  you  do  when  you  went  back  to  the  News? 
A.  I  read  copy. 

Q.  Was  that  during  the  vacation  period?  A.  Yes. 

1742  Q.  Or,  did  you  take  somebody’s  place  regularly  on 
the  copy  desk?  A.  I  took  someone’s  place  on  the 

copy  desk.  Lionel  Esterman  was  transferred  to  the  night 
desk 

Q.  He  was  transferred  to  the  night  desk?  A.  Yes,  sir. 

Q.  He  went  to  the  Knickerbocker  Press?  A.  We 
swapped  places. 

Q.  You  were  on  the  Knickerbocker  Press  and  came  to 
the  Albany  Evening  News  two  weeks  before  July  1?  A. 
Yes. 

Q.  Esterman,  on  the  Albany  Evening  News,  was  trans¬ 
ferred  to  the  Knickerbocker  Press?  A.  At  the  same  time. 

Q.  Were  you  retained  after  the  abandonment  of  the 
Morning  Field?  A.  I  was. 

Q.  Was  Esterman  retained,  do  you  know?  A.  He  was. 
Q.  He  is  still  working  for  the  Press  Company?  A.  He  is. 
Q.  Now,  you  say  you  are  night  editor  and  handling  the 
radio  column?  A.  That  is  right. 

1743  Q.  How  often  do  you  print  that  radio  column? 
A.  Five  days  a  week,  every  day  except  Saturday, 

and  on  Sunday  we  do  not  publish. 

Q.  How  often  do  you  broadcast?  A.  Six  nights,  twice 
a  night. 

Q.  And  at  what  time?  A.  At  5:00  p.  m.,  I  have  a  news 
broadcast  and  at  7 :20, 1  have  a  sports  broadcast. 
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Q.  Who  prepares  the  broadcasts  ?  A.  I  prepare  the  news 
broadcasts  and  Charley  Young  on  the  sports  desk  pre¬ 
pares  the  sports  broadcast. 

Q.  Are  you  identified  in  any  way  on  the  broadcasts  ?  A. 
I  sign  off  on  all  broadcasts,  saying,  “This  is  Ed  Healy  re¬ 
turning  you  to”  whatever  the  station  may  be  which  the 
broadcast  is  on. 

Q.  Over  what  stations  do  you  broadcast?  A.  The  news 
goes  over  WOKO  and  the  sports  over  WABY. 

Q.  So  that  you  broadcast  on  two  stations  each  day?  A. 
That  is  right. 

Q.  Do  you  consider  that  desirable  work  for  you  as  a 
newspaper  man?  A.  Yes,  I  do. 

Q.  You  do  not  consider  it  humiliating?  A.  Not  in  the 
least. 

Q.  Is  there  any  advantage  to  you,  as  a  newspaper- 

1744  man,  doing  those  broadcasts?  A.  Why,  I  feel  that 
there  is,  yes.  It  identifies  me  as  a  member  of  the 

staff  and  allows  people  to  become  acquainted  with  my 
name  and  my  voice. 

Q.  Does  it  increase  your  reading  public,  do  you  think? 
A.  I  think  it  does. 

Q.  Does  it  help  you  in  your  reporting  work,  of  conduct¬ 
ing  your  radio  column,  in  any  way?  A.  I  think  it  does,  in 
a  way.  I  get  an  idea  of  what  it  is  to  be  in  front  of  a  micro¬ 
phone  and  I  appreciate  more  or  less  what  is  going  on. 

Q.  What  is  the  nature  of  your  radio  column,  Mr.  Healy? 
A.  It  is  a  column  of  comments  and  general  information 
about  programs  on  the  air. 

Q.  Personalities  on  the  air,  also?  A.  Personalities,  a 
general  column  of  whatever  may  be  interesting  in  radio. 

Q.  Would  you  like  to  give  up  your  radio  broadcasting 
work?  Would  you  like  to  take  on  some  other  phase  of 
newspaper  work  in  lieu  of  the  broadcasting?  A.  Not  par¬ 
ticularly.  I  enjoy  what  I  am  doing  and  would  like  to  keep 
it  up. 

Q.  You  would  like  to  keep  it  up?  A.  Yes. 

Q.  Do  you  consider  it,  then,  a  distinct  advantage 

1745  to  your  work  and  to  you?  A.  Yes,  I  do. 

Q.  Now,  are  you  a  member  of  the  American  News¬ 
paper  Guild?  A.  Well,  that  is  a  little  difficult.  Techni- 
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cally,  I  suppose  I  am.  I  have  not  paid  dues  for  over  six 
months. 

Q.  You  have  never  been  formally  suspended,  have  you? 
A.  Never  formally. 

Q.  When  did  you  join  the  Guild?  A.  When  the  Albany 
Evening  News  unit  was  organized  in  1934,  early  in  1934. 

Q.  You  were  a  charter  member,  were  you?  A.  Yes. 

Q.  You  remained  a  member  ever  since  except  for  the  pos¬ 
sible  status  you  now  have  for  not  paying  dues?  A.  Yes,  I 
have. 

Q.  Are  persons  who  have  not  paid  dues  eligible  to  vote, 
in  the  Guild?  A.  No,  they  are  not. 

Q.  How  far  in  arrears  do  they  have  to  be?  A.  I  am  not 
certain,  but  I  believe  it  is  two  months. 

Q.  Two  months  ?  A.  I  believe  so,  but  I  am  not  certain  of 
that. 

Q.  Have  you  attended  any  of  the  Guild  meetings  since 
last  June?  A.  I  have,  one  or  two,  which  were  held 

1746  in  November  and  early  December. 

Q.  Did  you  vote  at  those  meetings?  A.  Yes,  at 
both  of  them,  because  it  was  just  a  unit  meeting.  In  a  way 
it  was  not  a  Guild  meeting,  as  I  understand  it.  It  was  a 
meeting  of  all  the  employees  now  with  the  Press  Company. 

Q.  The  employees  now  with  the  Press  Company?  A. 
Yes.  Everybody  was  invited  to  attend  and  there  was  the 
usual  rules  that  were  suspended. 

Q.  Who  suspended  them,  do  you  know?  A.  I  do  not 
know.  We  were  just  informed  of  that. 

Q.  How  were  you  informed,  and  by  whom?  A.  As  I  re¬ 
call  it,  Miss  Scott. 

Q.  Were  there  any  present  at  those  meetings  who  were 
not  working  for  the  Press  Company,  that  you  recall?  A. 
Yes,  there  were  two  or  three. 

Q.  Who  were  they,  if  you  recall?  A.  Mr.  Wanhope,  as 
I  remember,  Mr.  Christman,  and  I  believe  Miss  Leonard 
was  at  both  of  them.  I  am  quite  sure  she  was. 

Q.  I  mean,  the  former  meetings. 

Mr.  Levin:  I  object. 

Q.  (By  Mr.  Hanson)  I  mean,  former  members  of  the 
Press  Company.  A.  Yes. 

1747  Q.  You  worked  with  all  three  of  them  when  they 
were  employed  in  the  Press  Company?  A.  I  had. 
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Q.  Now,  prior  to  that,  those  meetings  that  you  mentioned 
in  November  or  December,  were  there  any  other  meetings 
in  the  Guild  that  you  attended  where  persons  in  arrears 
were  allowed  to  vote,  that  you  recall?  A.  Not  that  I  re¬ 
call. 

Q.  Did  you  attend  any  meetings  of  the  Guild  during  July 
and  August?  A.  No,  I  did  not.  I  was  on  my  vacation  the 
first  two  weeks  in  July  and  I  never  attended  a  meeting  after 
that  until  the  last  two  I  mentioned. 

Q.  I  see.  Why  didn’t  you  attend  them?  A.  What  is 
that? 

Mr.  Levin :  I  object  to  the  question. 

Q.  (By  Mr.  Hanson)  Why  didn’t  you  attend? 

Trial  Examiner  Bokat:  I  will  allow  it. 

Q.  (By  Mr.  Hanson)  When  you  came  back  from  your  va¬ 
cation?  A.  I  was  more  or  less  out  of  sympathy  with  the 
aims  of  the  Guild  and  the  unit  at  the  time  and  I  just  did 
not  go  to  the  meetings. 

Q.  Now,  while  Mr.  Mowers  was  on  the  staff,  do  you  know 
whether  or  not  he  broadcast  for  the  papers?  A.  It  is  my 
recollection  that  he  did. 

1748  Q.  Do  you  know  for  how  long  a  period  of  time  he 
was  engaged  in  broadcasting?  A.  I  do  not  recall, 
exactly.  He  did — he  used  to  broadcast  Saturday  night,  I 
know.  The  Knickerbocker  News  Staff  was  given  Saturday 
nights  off,  and  the  Knickerbocker  Press  staff  and  the  News 
staff  got  out  the  paper  and  I  know  Mr.  Mowers  broadcast 
then.  I  believe  he  broadcast  during  the  day  regularly  for 
a  year  or  so  before  the  Knickerbocker  Press  suspended. 

Q.  That  is,  on  Saturdays?  A.  On  Saturday  nights,  and 
I  believe  he  broadcast  regularly  during  the  day  in  the 
morning. 

Q.  But,  you  are  not  certain  as  to  that?  A.  I  am  not  cer¬ 
tain. 

Q.  Have  you  ever  listened  to  any  of  his  broadcasts  ?  A. 
I  heard  a  few  of  the  Saturday  night  broadcasts  occasion¬ 
ally. 

Q.  In  your  opinion,  did  he  have  a  good  radio  voice  ? 

Mr.  Levin :  Objection. 

Trial  Examiner  Bokat:  I  will  allow  it  for  what  it  is  worth. 

The  Witness:  I  would  say  he  had  a  pretty  good  radio 
voice. 
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Mr.  Hanson :  Do  you  know  whether  Mr.  Mowers,  since  he  j 
left  the  staff  of  the  Press  Company,  has  done  any  j 

1749  broadcasting?  A.  I  heard  him  twice  since. 

Q.  For  whom  was  he  broadcasting?  A.  The  Di¬ 
vision  of  Unemployment  and  Placement  Insurance  of  the 
State  Department  of  Labor. 

Q.  And  you  heard  him  twice?  A.  Yes. 

Q.  Do  you  know  whether,  outside  of  his  employment  by 
the  Press  Company,  he  did  any  broadcasting  during  the 
summer  months  for  the  Troy  Brewing  Company?  A.  Yes,  in 
1935,  during  the  Saratoga  races,  he  had,  I  think  it  was  an 
every-night  broadcast  for  fifteen  minutes  on  the  results  at 
Saratoga,  a  general  commentary  on  the  racing  day. 

Q.  During  the  racing  season  in  Saratoga?  A.  Yes,  sir. 

Q.  That  was  approximately  during  the  month  of  August, 
each  year?  A.  Approximately. 

Q.  Who  was  the  sponsor  then,  do  you  recall?  A.  My  recol¬ 
lection  was  that  Fitzgerald  Brewing  Company,  in  Troy. 

Q.  Fitzgerald  Brewing  Company?  A.  Yes. 

Q.  How  often  was  it,  every  night?  A.  Every  night 

1750  as  I  understand  it.  I  never  heard  it. 

Mr.  Levin :  I  ask  that  the  testimony  be  stricken. 

Mr.  Hanson:  What  is  that? 

Mr.  Levin :  He  said  he  never  heard  him  broadcast.  It  is 
hearsay. 

Trial  Examiner  Bokat :  Where  did  you  get  the  source  of 
your  information? 

Mr.  Nixon:  Didn’t  you  say  you  heard  him  broadcast? 

The  Witness:  I  never  heard  him  broadcast  the  races.  He 
mentioned  it  to  me.  I  heard  him  broadcast  in  the  State  De¬ 
partment. 

Trial  Examiner  Bokat:  Did  he  tell  you  that  he  was  broad¬ 
casting  for  the  Fitzgerald  Brewing  Company? 

The  Witness :  Yes. 

Trial  Examiner  Bokat:  All  right. 

Q.  (By  Mr.  Hanson)  Now,  Mr.  Healy,  you  are  a  member 
of  the  Cavalry  Reserve,  are  you?  A.  I  am. 

Q.  How  long  have  you  lived  in  these  parts?  A.  All  my  life. 

Q.  Your  home  is  now  in  Troy?  A.  It  is. 

Q.  Your  parents  are  there?  A.  They  are. 

Q.  And  how  did  you  obtain  vour  commission  in  the 

1751  Cavalry  Reserve?  A.  I  had  six  years  service  in  the 
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New  York  National  Guard  cavalry,  Troop  B,  in  Al¬ 
bany,  and  I  rose  to  the  rank  of  sergeant,  and  then  obtained 
a  commission  in  the  Cavalry  Reserve  in  the  United  States 
Army,  which  I  now  hold  as  First  Lieutenant. 

Q.  And  during  the  period  you  were  in  the  National 
Guard,  did  you  attend  the  encampments  in  the  National 
Guard  each  year?  A.  I  did. 

Q.  When  did  you  do  that,  during  your  vacation  period? 
A.  On  my  vacation  period. 

Q.  Did  the  company  arrange  for  your  vacation  so  as  to 
accommodate  you?  A.  Yes. 

Q.  You  were  paid  while  you  were  there — while  you  were 
there  ?  A.  I  got  my  regular  vacation  pay. 

Q.  How  long  were  those  encampments  ?  A.  Two  weeks. 

Q.  Two  weeks?  A.  Yes. 

Q.  Now,  do  you  have  to  do  any  active  service  with  the 
Cavalry  Reserve  from  time  to  time?  A.  Two  weeks  every 
every  year,  approximately. 

1752  Q.  Two  weeks  every  year?  A.  Yes. 

Q.  The  same  arrangement  is  in  effect?  A.  The 
same  arrangement. 

Q.  Now,  during  the  entire  period  of  your  membership  in 
the  Guild,  has  the  fact  of  your  membership  ever  interfered 
with  your  work  in  any  way?  A.  Not  at  all. 

Q.  Have  any  of  your  superiors  ever  commented  on  the 
fact  that  you  were  a  Guild  member:’  A.  Not  at  all. 

Q.  Have  you  ever  heard  them  denounce  the  Guild  or  any¬ 
body  else?  A.  I  have  not. 

Q.  Do  you  know  of  any  interference  by  your  superiors 
wTith  Guild  activities?  A.  None  that  I  am  aware  of. 

Q.  None  that  you  are  aware  of?  A.  (Witness  shook  his 
head  in  the  negative.) 

Q.  Did  you  ever  hold  an  office  in  the  Guild?  A.  No. 

Q.  But,  you  were  a  dues-paying  member  up  until  about 
six  months  ago?  A.  Yes,  sir. 

Q.  Attended  the  meetings  from  time  to  time?  A. 

1753  I  attended  from  time  to  time.  I  did  not  attend  very 
regularly. 

Q.  Now,  how  did  you  receive  your  notice  of  the  meetings 
of  the  Tri-Citv  Guild?  A.  Generally  by  mail. 

Q.  How  about  the  meetings  of  the  News  unit  Guild?  A. 
As  a  rule,  there  was  a  notice  posted  on  the  bulletin  board 
in  the  office. 
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Q.  Where  was  the  mail  notice  sent  you?  A.  To  my  home 
address. 

Q.  In  Troy?  A.  In  Troy. 

Q.  And  where  was  the  bulletin  board  located  in  the  of¬ 
fice  ?  A.  It  is  up  near  the  copy  desk. 

Q.  Near  the  copy  desk?  A.  (Witness  nodded  his  head  in 
assent.) 

Q.  In  the  same  room  where  all  the  other  employees  work, 
is  that  right?  A.  All  the  editorial  employees. 

Q.  All  the  editorial  employees  work  in  one  room,  do  they, 
as  I  understand  it?  A.  Yes,  except  for  the  people  in  the 
morgue,  and  Costello,  the  cartoonist.  They  have  separate 
offices. 

Q.  In  other  words,  the  files  are  kept  in  a  separate  office, 
and  the  cartoonist  has  an  office  of  his  own?  A.  Yes. 

1754  Q.  The  rest  of  the  editorial  employees  all  work 
in  the  room?  A.  Yes,  sir. 

Q.  Is  it  rather  crowded  in  that  room,  sometimes,  when 
they  are  all  there  ?  A.  About  every  desk  is  occupied. 

Q.  How  close  are  those  desks  to  each  other?  A.  Oh,  a 
couple  of  feet — two  or  three  feet,  maybe. 

Q.  Could  you  hear  each  other  talking  in  the  room?  A. 
Oh,  yes. 

Q.  Have  you  ever  heard  them  talking  about  Guild  matters 
in  that  room?  A.  At  times  there  have  been  discussions 
about  it. 

Q.  And  anyone  could  overhear  what  was  going  on? 

Mr.  Levin :  I  object  to  the  question  on  the  basis  that — 

Trial  Examiner  Bokat:  What  is  the  basis? 

Mr.  Levin:  No  foundation,  that  anyone  could  overhear 
the  conversation. 

Trial  Examiner  Bokat:  Yes,  I  will  sustain  it. 

Mr.  Hanson :  No  foundation  for  what? 

Mr.  Levin:  Basis  for  the  question  that  anyone  could 
overhear. 

Mr.  Hanson:  There  certainly  is.  You  laid  it,  yourself. 
You  brought  Mr.  Tyler  to  testify  that  he  could  over- 

1755  hear  Mr.  Lewis. 

Mr.  Levin:  There  is  no  proof  that  anyone  could 
overhear  a  conversation  in  all  of  the  room. 

Q.  (By  Mr.  Hanson)  You  overheard  conversations,  Mr. 
Healv?  A.  Yes. 
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Q.  And  about  Guild  meetings  in  the  office?  A.  Yes,  sir. 

Q.  And  anybody  else  who  is  approximately  at  the  same 
distance  from  the  conversation,  with  good  hearing,  could 
hear  it,  could  they?  A.  Yes,  they  could. 

Q.  Was  there  an  attempt  at  secrecy  in  those  conversa¬ 
tions?  A.  No,  no  apparent  attempts,  that  I  noticed. 

Q.  Just  the  general  discussion  of  what  was  going  on, 
either  before  or  after  the  meetings,  wasn’t  there? 

Mr.  Levin:  Objection.  There  is  no  such  testimony.  Be¬ 
sides  the  question  is  misleading. 

Trial  Examiner  Bokat :  I  will  allow  the  question. 
Objection  overruled. 

The  Witness :  T  do  not  quite  remember  just  that  question. 
Could  you  read  it  again? 

(The  question  was  read  by  the  reporter,  as  above  noted.) 
The  Witness:  Yes. 

1756  Q.  (By  Mr.  Hanson)  Have  you  ever  seen  John 
Wanhope  since  July  1st?  A.  Yes,  I  saw  him  several 

times. 

Q.  Have  vou  ever  talked  to  him  about  his  dismissal?  A. 
No. 

Q.  Have  you  ever  heard  him  discuss  his  dismissal?  A.  He 
discussed  it  at  two  meetings  that  I  spoke  of,  in  November 
and  December. 

Q.  You  were  present  ?  A.  I  was  present. 

Q.  Did  you  hear  him  state  at  either  one  of  those  meetings 
that  if  he  were  reinstated  he  would  come  back  for  one  day 
and  leave  again  ? 

Mr.  Levin:  I  object  to  the  question  as  being  misleading. 
Trial  Examiner  Bokat :  I  would  rather  have  the  witness 
state  in  his  own  way,  in  his  own  words,  what  he  heard  Wan¬ 
hope  state,  if  anything. 

Q.  (By  Mr.  Hanson)  What  did  you  hear  him  state  about 
this  case,  or  at  those  meetings,  rather?  A.  Wanhope  stated 
at  both  meetings  that  he  was  making  more  monev  than  he 
ever  made  in  the  newspaper  business,  if  he  were  reinstated 
he  would  return  for  one  day  and  prove  his  right  to  reinstate¬ 
ment,  and  then  he  would  quit. 

He  had  no  intention  of  returning  to  the  newspaper 

1757  business. 

Mr.  Hanson:  Your  witness,  Mr.  Levin. 
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Cross  Examination 

Q.  (By  Mr.  Levin)  You  were  working  nights,  were  you 
not,  Mr.  Healy?  A.  I  have  been,  at  various  periods. 

Q.  Well,  have  you  been  working  nights  most  of  the  time? 
A.  Since  I  have  been  employed  with  the  Press  Company. 

Q.  Well,  take  your  last  years  of  employment?  A.  Within 
the  last  year  the  bulk  of  my  jobs  has  been,  with  the  excep¬ 
tion  of  about  three  months,  roughly. 

Q.  I  am  sorry ;  I  did  not  get  that  answer.  A.  I  say,  with 
the  exception  of  three  months  in  the  last  year,  roughly,  it 
has  been  all  nights. 

Q.  And  how  about  the  year  of  1936?  A.  It  is  my  recollec¬ 
tion  I  was  working  nights  all  of  that  year. 

Q.  And  about  how  many  people  that  work  in  the  editorial 
department  at  night?  A.  Oh,  a  rough  figure,  is  about  20. 

Q.  Now,  is  your  editorial  director  usually  present  during 
the  night?  A.  You  mean,  now  or  then? 

Q.  ’Well,  during  the  last  year,  take  that.  A.  Not  generally. 
He  might  drop  in  once  in  awhile. 

1758  Q.  How  about  during  the  year  1936?  A.  Same  thing. 
He  dropped  in  occasionally. 

Q.  Now,  at  times  there  was  a  discussion  about  Guild  ac¬ 
tivities.  Did  you  hear  any  discussion  about  Mr.  Lewis’ 
statement  against  the  Guild?  A.  Never  heard  them,  no. 

Q.  Nobody  ever  discussed  the  fact  that  he  called  people 
“ Guild  rats”?  A.  I  never  heard  it  discussed. 

Q.  Did  you  ever  hear  Mr.  Lewis  discussed  at  all  during 
any  of  those  discussions  in  reference  to  his  anti-Guild  activi¬ 
ty?  A.  Not  by  the  night  people.  Wanhope  might  drop  in 
occasionally  and  he  has  said  it. 

Q.  Did  you  read  about  it  in  the  Guild  publication  ?  A.  Are 
you  referring  to  that  article  that  was  written? 

Q.  Now,  your  Guild  had  a  bulletin  in  •which  local  affairs 
were  discussed,  did  it  not?  A.  Yes. 

Q.  Did  you  read  about  the  negotiations  that  were  going  on 
with  Mr.  Cruickshank  in  and  about  the  time  the  contract  was 
signed,  in  that  bulletin?  I  may  have,  but  I  do  not  recall 
it.  I  did  not  always  read  the  bulletin. 

Q.  When  was  the  last  time  you  paid  any  Guild  dues, 

1759  Mr.  Healy?  A.  My  recollection  was  about  July,  as 
nearly  as  I  can  recall.  I  have  no  definite  recollection 


of  it. 
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Q.  And  from  July  you  did  not  pay  any  dues,  is  that  right, 
at  all?  A.  Not  to  my  recollection,  I  do  not  recall. 

Q.  And,  you  did  pay  dues,  however,  to  both  at  a  meeting 
in  about  September?  A.  Yes,  now  that  you  speak  of  it,  I  did. 
There  was  a  meeting — wait,  now. 

There  was  a  meeting,  I  do  not  remember  when  it  was,  but 
I  paid  just  enough  to  bring  me  within  the  voting  status  at 
the  time. 

Q.  And  that  was  a  meeting  at  which  you  voted  for  the 
Guild  charges  being  dropped?  A.  Yes,  I  did. 

Mr.  Levin :  No  further  questions. 

Redirect  Examination 

Q.  (By  Mr.  Hanson)  Did  anybody  in  the  management  tell 
you  to  go  to  that  meeting  to  vote  to  drop  the  charges?  A.  No. 

Q.  You  went  there  of  your  own  volition  ?  A.  I  did. 

Q.  You  do  not  believe  in  these  charges,  do  you? 

Mr.  Levin :  Object  to  the  question. 

Trial  Examiner  Bokat :  I  will  allow  it. 

1760  Objection  overruled. 

The  witness :  I  know  I  don ’t. 

Q.  (By  Mr.  Hanson)  You  do  not  think  there  has  been  dis¬ 
crimination  against  anybody  because  of  Guild  activity,  do 
you?  A.  I  do  not  believe  so. 

Q.  Have  you  ever  known  the  management  to  use  effort  to 
keep  people  from  joining  the  Guild?  A.  I  never  have,  no. 

Q.  The  management  never  tried  to  influence  you  in  respect 
to  your  Guild  membership  in  any  way  at  any  time,  did  it? 
A.  Not  at  all,  at  any  time. 

Mr.  Hanson:  That  is  all. 

Mr.  Levin:  Just  a  few  questions. 

Recross  Examination 

Q.  (By  Mr.  Levin)  Did  you  attend  the  meetings  in  and 
about  the  time  of  the  merger? 

Mr.  Hanson:  He  testified  that  he  was  on  vacation  then, 
Mr.  Levin,  the  first  week  in  July. 

Mr.  Levin:  I  submit  I  am  entitled  to  cross  examine  the 
witness  and  get  answers  from  him. 

Trial  Examiner  Bokat:  Yes. 

The  Witness :  I  attended  one  meeting  before  I  went  on  my 
vacation.  That  is  the  night  that  it  was  announced,  and  the 
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next  morning  the  Knickerbocker  Press  carried  the 

1761  announce- 

Q.  (By  Mr.  Levin)  Did  you  speak  against  the  tak¬ 
ing  of  any  action  by  the  Guild  to  secure  the  reinstatement  of 
any  individuals?  A.  I  did  not  have  anything  to  say.  I  just 
attended  the  meeting. 

Q.  At  that  time,  did  you  feel  that  the  Guild  had  no  right  to 
pursue  the  reinstatement  of  certain  individuals  because  of 
their  union  activities?  A.  I  felt  that  they  had  two  staffs  on 
one  paper  and  they  had  to  cut  down  some  way,  and  it  was 
done  that  wTay ;  that  is  all. 

Q.  Now,  when  did  you  first  start  losing  interest  in  the 
Guild  ? 

Mr.  Hanson:  I  object  to  that  on  the  ground  he  has  not 
said  he  lost  interest  in  it. 

Mr.  Levin :  The  record  will  stand  on  that. 

Trial  Examiner  Bokat:  I  will  allow  the  question. 

Objection  overruled. 

Mr.  Hanson:  Exception. 

The  Witness :  I  started  to  feel  I  did  not  care  so  much  for 
the  Guild  when  the  C.  I.  0.  became  affiliated — when  it  be¬ 
came  affiliated  with  the  C.  I.  0.  I  am  not  in  sympathy  with 
that. 

Q.  (By  Mr.  Levin)  You  kept  on  going  to  Guild 

1762  meetings,  did  you  not?  A.  Very  few%  one  or  two. 

Mostly  around  the  time  of  the  merger.  I  went  to 

that  one  to  find  out  what  was  going  on,  and  I  went  to  the 
last  couple  because  there  was  a  discussion  about  these 
charges  and  I  wanted,  naturally,  to  know  what  was  going  on 
about  them. 

Outside  of  that,  I  did  not. 

Q.  You  attended  this  meeting  after  the  merger  and  you 
felt  there  -was  no  merit  to  the  charge,  is  that  right?  A.  That 
is  right. 

Q.  Then,  you  did  not  pay  any  dues  and  did  not  attend  any 
meetings  until  the  September  meeting,  is  that  right?  A. 
That  is  right. 

Q.  Then,  you  paid  up  your  dues  in  order  to  vote  against — 
for  dropping  of  the  charges?  A.  Voted  for  dropping  of  the 
charges. 

Q.  What  interest  had  you  in  the  dropping  of  the  charges  ? 
A.  No  personal  interest  I  simply  felt  that  the  Guild  had  no 
case. 
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Q.  And  you  paid  your  money  in  order  to  vote  against  that 
action?  A.  My  convictions  were  strong  enough  to  make  me 
pay  the  money. 

Q.  What  interest  had  you  in  the  fact,  as  long  as  you  had 
lost  interest  in  the  Guild,  and  paying,  in  order  to  vote 
against  the  charges?  A.  I  have  not  said  I  had  lost 

1763  interest  in  the  Guild  as  a  whole. 

Q.  You  still  have  some  interest  in  the  Guild?  A.  I 
feel  if  the  Guild  came  around  to  a  professional  standard, 
which  was  my  idea  of  it  originally,  that  it  would  be  and 
could  become  a  worthwhile  organization,  and  I  would  join 
them. 

Q.  What  is  your  definition  of  professional  status?  A. 
Well,  it  is  a  little  bit  hard  to  define,  more  or  less  along  the 
lines  of  the  bar  and  medical  associations,  rather  than  a  labor 
union. 

Q.  In  other  words,  you  feel  that  it  should  not  deal  with  the 
questions  of  working  conditions,  other  employees  in  the 
company?  A.  It  should,  to  a  certain  extent,  but  it  has  become 
involved  in  a  lot  of  controversial  matters,  it  seems  to  me. 

Q.  Now,  how  did  you  know  that  the  Guild  did  not  have  a 
case  when  you  made  your  vote?  You  did  not  attend  any 
meetings?  A.  I  do  not  know.  I  am  not  a  lawyer.  It  might 
have  a  case.  I  felt  it  did  not,  so  I  voted  that  w’ay.  I  do  not 
know.  It  might  have. 

Q.  Did  you  borrow  money  to  vote  at  that  meeting?  A.  I 
believe  I  did,  and  paid  it  back  a  fewT  days — it  wras  a  day  or 
so  before  payday,  and  I  w^as  short. 

1764  Mr.  Levin:  I  have  no  further  questions. 

Redirect  Examination 

Q.  (By  Mr.  Hanson)  Who  did  you  borrow  the  money 
from?  A.  I  believe  it  was  Peg  Steele.  She  w*as  sitting  next  to 
me  and  had  some  money  and  loaned  it  to  me. 

Mr.  Hanson :  That  is  all. 

Trial  Examiner  Bokat:  That  is  all. 

(Witness  excused.) 

Mr.  Hanson:  May  we  have  just  a  brief  recess  at  this 
time? 

Trial  Examiner  Bokat:  Yes. 

(There  was  a  short  recess.) 
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Mr.  Hanson :  Mr.  Examiner,  I  am  going  to  call  one  more 
witness  tonight.  I  do  not  know  how  long  he  will  take.  I  hope, 
because  of  my  eye,  which  is  rapidly  closing  up,  that  we  can 
have  an  adjournment  for  the  day  when  I  conclude  with  him. 

Trial  Examiner  Bokat:  In  consideration  of  the  fact  that 
you  are  suffering  with  the  boil  on  your  eye,  I  will  grant  your 
application. 

Mr.  Hanson :  Thank  you. 

Mr.  Craigie. 

Alan  Craigie,  a  witness  called  by  and  on  behalf  of  the 
Respondents,  being  first  duly  sworn,  was  examined 

1765  and  testified  as  follows : 

Trial  Examiner  Bokat:  Give  your  full  name  and 
address  to  the  reporter. 

The  Witness:  Alan  Craigie,  796  Myrtle  Avenue,  Albany, 
New  York. 

Direct  Examination 

Q.  (By  Mr.  Hanson)  Mr.  Craigie,  are  you  now’  employed 
by  the  Press  Company?  A.  I  am. 

Q.  How  long  have  you  been  so  employed?  A.  Since  March, 
1936. 

Q.  And  wTho  employed  you?  A.  I  was  employed  by  Mr. 
Lewis,  the  editorial  director. 

Q.  And  how  did  Mr.  Lewis  happen  to  employ  you?  A. 
There  came  a  time  when  I  needed  a  job.  I  was  interested 
in  coming  to  Albany.  I  had  been  in  Catskill,  where  I  was 
running  a  paper,  and,  unfortunately — 

Trial  Examiner  Bokat:  Can  you  hear  the  witness? 

Mr.  Levin:  Not  very  wrell. 

Trial  Examiner  Bokat:  Speak  up  a  little. 

The  Witness :  I  wTas  in  the  Catskill,  where  I  was  running 
a  weekly  paper.  Unfortunately,  I  turned  it  into  a  daily 
paper  without  sufficient  capital.  The  result  was,  I  had  to 
look  for  a  job. 

I  came  to  Albany  because  it  was  near  Catskill,  where  we 
had  friends  and  I  went  to  see  Mr.  Lewis.  I  told  Mr. 

1766  Lewis  what  my  experience  in  the  newspaper  business 
had  been.  I  had  been  away  from  the  metropolitan 

field  for  a  number  of  years. 

Mr.  Lewis  called  that  to  my  attention,  but  told  me  because 
of  the  experience  and  the  background  that  I  had  had,  that  he 
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would  give  me  a  try,  that  they  hesitated  to  put  a  man  on  the 
payroll  until  they  were  satisfied  that  he  was  the  type  of  man 
whom  they  wanted  to  do  the  work  to  fill  the  bill. 

He  was  willing  to  give  me  a  trial.  With  that  understand¬ 
ing,  I  came  to  work. 

At  the  ending  of  about  two  weeks,  Mr.  Lewis  apparently 
was  satisfied  with  the  work,  and  put  me  permanently  on  the 
payroll. 

Q.  (By  Mr.  Hanson)  And  what  work  were  you  assigned 
to  when  you  first  came?  A.  To  the  copy  desk. 

Q.  How  long  did  you  remain  on  the  copy  desk?  A  I  re¬ 
mained  on  the  copy  desk  until  some  time  in  October. 

Q.  October  of  what  year?  A.  Of  this  year,  1937.  Pardon 
me. 

Q.  Did  you  join  the  Tri-City  Newspaper  Guild?  A.  I  did. 
Q.  After  you  obtained  employment?  A.  I  did. 

1767  Q.  How  soon  thereafter?  A.  I  should  say  a  mat¬ 
ter  of  possibly  six — I  imagine  it  was  along  in  late 

April  or  May,  1936.  I  am  not  positive  of  the  exact  date. 

Q.  And  when  was  it  that  you  said  you  took  your  employ¬ 
ment?  A.  Early  in  March,  1*936. 

Q.  So  that,  within,  say,  eight  to  ten  weeks  thereafter  you 
had  joined  the  Guild?  A.  Yes ;  it  was  not  any  more  than  that. 

Q.  Was  anything  said  to  you  by  Mr.  Lewis  about  joining 
the  Guild  when  you  applied  for  a  position?  A.  No. 

Q.  Was  anything  said  to  you  by  Mr.  Lewis  about  joining 
the  Guild,  after  you  joined?  A.  No. 

Q.  Has  Mr.  Lewis  ever  discussed  the  Guild  with  vou.  A. 
No. 

Q.  Have  you  ever  heard  Mr.  Lewis  denounce  the  Guild  in 
your  presence?  A.  No. 

Q.  Have  you  received  any  increases  in  pay  since  you 
joined  the  staff?  A.  I  have. 

Q.  And  were  you  affected  by  the  Guild,  the  so-called 
posting  of  the  Guild  agreement?  A.  I  was  not. 

1768  Q.  You  were  above  the  minimum,  then,  when  it  was 
posted?  A.  That  is  right. 

Q.  And  you  state  that  you  "were  taken  off  the  copy  desk  in 
October,  1937  ?  A.  That  is  right. 

Q.  What  work  are  you  now  doing?  A.  I  am  court  house 
and  court  of  appeals  reporter  for  the  two  court  buildings, 
county  court  and  court  of  appeals. 
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Q.  And  the  court  of  appeals  is  the  highest  court  of  the 
state  of  New  York,  is  it?  A.  That  is  right. 

Q.  And  what  is  the  nature  of  your  work  in  the  court  house 
and  court  of  appeals?  A.  To  cover  the  various  courts  and 
the  county  offices,  which  are  contained  in  those  buildings. 

Q.  And  how  do  you  cover  them ;  what  method  do  you  use 
to  get  your  news  to  the  newspaper?  A.  To  the  newspaper? 

Q.  Yes.  A.  Part  of  my  material  I  write  in  the  morning 
before — I  better  take  it  the  other  way  around. 

The  first  of  the  day’s  work,  I  generally  phone  in  to  the 
office.  Then,  at  night,  or  along  towards  the  end  of  the  after¬ 
noon,  I  go  into  the  office  and  write  further,  and  again 

1769  in  the  morning  before  going  to  the  court  house. 

Q.  Whom  did  you  succeed  as  court  house  reporter? 
A.  Miss  Leonard. 

Q.  Now,  do  you  find  you  have  an  opportunity  for  writing 
on  that  beat,  Mr.  Craigie?  A.  Yes. 

Q.  Do  you  directly  write  your  stories  and  then  dictate 
them  over  the  telephone  ?  A.  Well,  practically  all — practical¬ 
ly  all  of  the  matter  that  I  telephone  is  dictated,  either  from 
the  stories  which  T  have  had  an  opportunity  to  write  first,  or 
dictated  from  my  notes. 

Q.  And  you  haven’t  heard  any  of  the  rewrite  men  object 
to  that  form  of  dictation,  have  you?  A.  There  has  been  no 
objection  to  me. 

Q.  To  you?  A.  No. 

Q.  Have  you  received  any — A.  And  I  do  not  know  of  any 
objection  that  has  been  made  to  anyone  else. 

Q.  Yes.  You  consider  your  assignment  to  the  court  house 
a  humiliation?  A.  Why,  no. 

Q.  Do  you  like  the  work?  A.  Absolutely. 

1770  Q.  Now,  you  spoke  a  few  minutes  ago  about  having 
been  away  from  metropolitan  newspaper  work  for 

some  time.  A.  That  is  right. 

Q.  While  you  were  at  Catskill,  were  you  or  were  you  not 
the  correspondent  of  certain  newspapers?  A.  Oh,  yes. 

Q.  Among  them,  what?  A.  The  Albany  Knickerbocker 
Press,  the  New  York  Herald  Tribune — the  New  York  Tri¬ 
bune. 

Q.  The  New  York  Herald  Tribune?  A.  That  is  right. 

Q.  How  long  did  you  serve  the  New  York  Herald  Tribune 
at  Catskill  ?  A.  I  do  not  know  exactly.  I  should  say  four  or 
five  years,  or  longer. 
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Q.  And  you  covered  Catskill  for  the  New  York  Herald 
Tribune?  A.  That  is  right. 

Q.  Now,  did  you  participate — strike  that,  please. 

Did  the  Guild  have  a  show  in  1937?  A.  Yes,  sir. 

Q.  Were  you  here — it  has  been  testified  that  they  also  had 
a  show  in  1936.  Were  you  here  then?  A.  I  was  here,  but  I  did 
not  participate  in  the  1936  show.  At  that  time  I  was  living 
in  Catskill. 

1771  Q.  Yes.  Did  you  participate  in  the  1937  show? 
A.  I  did. 

Q.  From  your  own  knowledge,  was  that  a  profitable  un¬ 
dertaking  for  the  Guild?  A.  T  believe  it  was. 

Q.  Have  you  any  idea  how  much  the  Guild  made  out  of 
that  show? 

Mr.  Levin:  Objection. 

Trial  Examiner  Bokat:  What  is  the  purpose  of  that,  Mr. 
Hanson  ? 

Mr.  Hanson:  Well,  to  show  that  that  is  one  of  the  causes 
of  the  controversy  within  the  Guild  itself,  to  show  that  the 
show  made  money  in  1936,  and  later  on,  someone,  I  haven’t 
yet  found  out  whom,  brought  a  marine  band  concert  here  to 
Albany,  or  the  marine  band  here  for  a  concert  in  Albany, 
last  fall,  over  the  protest  of  members,  and  they  lost  their 
shirts  and  have  assessed  everybody  to  make  up  the  defi¬ 
ciency. 

Trial  Examiner  Bokat :  I  am  going  to  allow  it,  but  I  do  not 
see  that  it  has  much  bearing  on  the  issues  in  this  case. 

All  right;  proceed  Mr.  Craigie. 

The  Witness :  I  do  not  know  the  exact  amount.  I  under¬ 
stood  it  was  several  hundred  dollars. 

Q.  (By  Mr.  Hanson)  Were  you  active  in  arranging 

1772  the  band  concert?  A.  I  had  no  part  in  it. 

Q.  Were  you  consulted  on  the  arrangements?  A.  I 

was  not. 

Q.  Did  you  buy  a  ticket  ?  A.  I  did  not. 

Q.  Were  you  assessed  to  make  up  the  deficiency?  A.  I  was. 
Q.  How  much?  A.  $5. 

Q.  Now,  have  you  attended  any  Guild  meetings  since  the 
abandonment  of  the  Knickerbocker  Press?  A.  Yes. 

Q.  Were  you  in  good  standing  in  the  Guild  at  that  time? 
A.  During  part  of  the  time. 
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Q.  And  what  part  of  the  time?  A.  Well,  I  think  I  was  in 
good  standing  most  of  the  time.  I  think  that  I  kept  myself  in 
good  standing. 

Q.  You  have  never  been  formally  suspended  by  the  Guild, 
have  you?  A.  No. 

Q.  You  haven’t  received  any  notice  of  suspension,  have 
you?  A.  No. 

Q.  Now —  A.  I  do  not  want  to  be  misunderstood.  I 

1773  say  I  think  I  kept  myself  in  good  standing;  I  have 
not  been  in  good  standing  since  probably  along  about 

back  in  August. 

Q.  Along  about  August.7  A.  That  may  not  be  exact,  but 
about  that  time. 

Q.  Did  you  attend  meetings  of  the  Guild  which  were  held 
here  in  the  first  week  of  July  following  the  suspension  of 
the  Knickerbocker  Press!7  A.  I  did. 

Q.  And  did  you  attend  meetings  which  were  held  during 
August?  A.  I  did. 

Q.  Did  you  hear  these  charges  discussed  at  those  meet¬ 
ings?  A.  Yes. 

Q.  Will  you  state  what  was  said  about  them? 

Mr.  Levin:  I  am  sorry;  I  did  not  get  that  question. 

Trial  Examiner  Bokat :  Head  the  question  back. 

(The  question  was  read  by  the  reporter,  as  above  noted.) 

Mr.  Levin:  Objection,  Mr.  Examiner,  first  on  the  ground 
it  is  not  material,  and,  secondly,  on  the  ground  as  to  the 
form  of  the  question. 

Trial  Examiner  Bokat:  I  will  allow  it.  The  objection  is 
overruled. 

The  Witness:  Can  I  state  what  was  said? 

1774  Q.  (By  Mr.  Hanson)  Yes,  and  by  whom,  if  you 
recall. 

Mr.  Levin :  Mr.  Examiner,  I  ask  you  to  direct  the  witness 
to  state  who  said  it. 

Mr.  Hanson :  That  is  what  1  have  asked  him  to  do. 

Trial  Examiner  Bokat:  Yes. 

The  Witness :  Of  course,  there  was  a  general  meeting  and 
a  general  discussion.  The  first  time  that  I  knew  anything 
about  the  Labor  Board  charges  was  when  Mr.  Wanhope,  I 
am  pretty  sure  it  was  he,  said  that  the  Executive  Committee 
had  decided  not  to  call  a  strike  against  the  newspaper  but 
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to  prefer  charges  with  the  Labor  Board  in  accordance  with 
the  power  to  call  the  charges  which  had  been  given  them  by 
the  Guild. 

I  had  heard  of  no  resolution,  I  had  heard  of  nothing  in  the 
way  of  Labor  Board  charges  in  that  statement  being  made. 

Now,  to  say  who  said  exactly  this  and  that,  for  and 
against  the  charges,  would  be  to  go  pretty  far  and  would 
really  tax  one’s  memory  to  the  extreme. 

There  were  statements,  of  course,  which  were  outstand¬ 
ing.  Among  them  was  one  by  Mr.  Wanhope,  which  I  think 
was  echoed  by  Miss  Scott,  whether  anyone  else  or  not,  I  do 
not  know,  to  the  effect  that  the  Labor  Board  had  said  that 
the  Guild  had  an  open-and-shut  case  and  could  not  lose. 

Q.  (By  Mr.  Hanson)  Were  you  in  favor  of  the 

1775  presentation  of  the  charges?  A.  No,  I  was  not. 

Q.  During  your  experience  on  the  staff  of  the  Press 
Company,  had  any  intimation  of  discrimination  against 
members  of  the  Guild,  because  of  Guild  activities,  been 
called  to  your  attention?  A.  No. 

Q.  Any  evidence  of  such  discrimination  ?  A.  I  had  never 
seen  any  of  it,  as  discrimination. 

Mr.  Levin:  I  ask  that  the  answer  be  stricken  as  not  re¬ 
sponsive. 

The  Witness:  What  was  the  question,  if  I  may  ask? 

Trial  Examiner  Bokat:  Read  the  question  back,  please. 

(The  question  was  read  by  the  reporter,  as  above  noted.) 

Q.  (By  Mr.  Hanson)  Come  to  your  attention.  Any  evi¬ 
dence  of  discrimination  come  to  your  attention?  A.  No. 

Q.  Mr.  Craigie,  I  asked  you  to  appear  here  under  sub¬ 
poena,  did  I  not?  A.  Yes;  that  is  right. 

Q.  I  discussed  this  case  with  you  last  Saturday,  did  I  not? 
A.  That  is  right. 

Q.  What  did  I  say  to  you  about  it?  A.  You  told  me  that 
you  would  like  to  have  me  come  here  and  give  my 

1776  testimony  in  this  case.  You  did  not  know  what  I  might 
say,  but  there  had  been  charges  of  discrimination 

and  if  I  had  any  evidence  of  discrimination  against  any 
member  of  the  staff,  that  it  would  require  any  Labor  Board 
hearing  to  get  that  man  reinstated,  if  I  had  any  evidence  at 
all  you  would  see  that  that  man  was  reinstated. 
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All  you  wanted  me  to  do  was  to  come  here  and  give  the 
testimony  and  tell  the  truth  about  any  matters  that  I  might 
be  familiar  with. 

Q.  Did  I  attempt  in  any  way  to  direct  the  line  of  your 
testimony?  A.  No. 

Q.  Now,  I  believe  you  stated  that  during  your  experience 
on  the  Press  Company  staff  you  have  never  know  of  any 
effort  to  intimidate  any  of  the  employees  in  respect  to  their 
Guild  activities;  is  that  correct?  A.  You  mean,  by  the  man¬ 
agement? 

Q.  By  the  management.  A.  No,  I  have  never  seen  any  indi¬ 
cation  of  it. 

Q.  And  the  fact  of  your  Guild  membership  never  made 
any  difference  in  your  work,  or  your  assignments?  A.  No. 

Q.  And  the  question  of  whether  or  not  you  arc  a  member 
of  the  Guild  or  would  join  the  Guild  was  not  even  discussed 
when  you  asked  for  employment  in  the  first  instance? 

1777  A.  No. 

Q.  And  it  has  never  been  discussed?  A.  No. 

Q.  And  has  any  consideration  been  offered  you  by  the 
management  for  testifying  in  this  case?  A.  No;  the  manage¬ 
ment  has  said  nothing  to  me  about  testifying  in  the  case. 

Q.  Do  you  know  who  are  the  officers  of  the  Guild  at  this 
time?  A.  I  do  not. 

Q.  You  do  not  know  who  the  president  of  the  Guild  is  ?  A. 
I  do  not.  I  do  not  even  know  if  we  have  a  president  now. 

Q.  Is  that  because  of  some  technicality?  A.  That  is  right. 

Q.  What  is  that  technicality?  A.  Zoe  Fales  was  president 
of  the  Guild,  and  Miss  Fales  gave  up  her  newspaper  connec¬ 
tion  and  became  connected  with  the  State  Department,  and  I 
believe  she  submitted  her  resignation,  and  what  action  has 
been  taken  on  that  resignation,  I  do  not  know. 

I  believe  that  there  is  some  technicality  involved  there, 
and  I  do  not  know  whether  she  is  still  president  or  whether 
we  have  another  president. 

Q.  Do  you  know  who  is  the  secretary  of  the  Guild? 

1778  A.  I  believe  Miss  Scott  is. 

Q.  Mr.  Craigie,  did  you  read  an  article  in  the  Guild 
Reporter,  in  May,  1936,  referring  to  Mr.  Lewis,  the  editorial 
director  of  the  Press  Company?  A.  1  did  not  read  it  at  the 
time.  I  since  have  read  it,  yes,  sir. 

Q.  Do  you  approve  of  that  article?  A.  Absolutely  not. 
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Q.  As  a  member  of  the  Guild,  did  you  get,  as  one  of  the 
prerequisites  of  membership,  the  Guild  Reporter,  published 
by  the  American  Newspaper  Guild.1  A.  Yes. 

Q.  Have  you  been  receiving  the  Guild  Reporter  regularly? 
A.  Yes. 

Q.  Did  you  receive  the  issue  of  December  27,  1937?  (The 
paper  in  question  was  handed  to  the  witness,  who  examined 
it.)  A.  Yes.  That  is  right. 

Q.  Have  you  read  the  article  which  begins  in  the  second 
column  of  that,  referring  to  this  page?  A.  1  have. 

Q.  Did  you  read  the  continuation  of  that  article,  which 
begins  in  the  second  column  of  the  second  page?  A.  1  did. 

Q.  Does  that  article  refer  to  Miss  Scott's  test i- 

1779  monv?  A.  It  does. 

Q.  I  will  ask  you  to  read  into  the  record  the  para¬ 
graph  beginning  down  at  the  bottom  and  showing  paren¬ 
thesis,  down  to  the  sub-head  on  the  third  column. 

Mr.  Levin:  I  object  on  the  ground  that  no  part  of  the 
article  should  be  read.  The  whole  article  should  be  intro¬ 
duced. 

Mr.  Hanson:  If  Mr.  Levin  is  willing  to  stipulate  that  l  am 
not  the  attorney  for  a  steel  company,  and  have  never  been, 
which  I  will,  myself,  state  now.  and  that  1  did  not  come  to 
this  hearing  fresh  from  defending  a  steel  company,  all  of 
which  is  in  that  article,  I  am  perfectly  willing  to  have  the 
whole  article  put  in. 

Mr.  Levin:  I  will  take  your  statement  to  that  effect,  but  1 
insist  if  any  part  of  the  article  goes  in,  the  whole  article 
should  go  in. 

Mr.  Hanson:  I  will — 

Trial  Examiner  Bokat:  With  your  explanation,  you  had 
better  offer  the  whole  article. 

Mr.  Hanson:  I  will  offer  the  whole  article,  with  that  stipu¬ 
lation  from  Mr.  Levin,  that  lie  will  accept  my  statement  as 
being  a  fact. 

Mr.  Levin:  I  will  stipulate  that  you  will  so  testify,  but  1 
do  not  know  that  it  is  a  fact. 

Mr.  Hanson:  It  is  a  fact,  whether  I  testify  to  it  or 

1780  state  it. 

Mr.  Levin:  I  have  no  objection  to  the  article  go¬ 
ing  in. 

Trial  Examiner  Bokat:  Ail  right.  Mark  it  in  evidence  as 
Press  Company  Exhibit  No.  10. 
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(Thereupon  the  document  above  referred  to  was  marked 
as  Press  Company’s  Exhibit  Xo.  10,  in  evidence.) 

Q.  (By  Mr.  Hanson)  Mr.  Craigie,  T  believe  you  testified 
that  you  had  never  seen  any  evidences  of  discrimination  or 
intimidation  by  the  management,  that  is  correct,  is  it  not  ? 
A.  Yes. 

Q.  Xow,  how  did  you  happen  to  join  the  Guild?  A.  When  1 
came  to  Albany,  the  Guild  was  called  to  my  attention  as  an 
organization  of  newspaper  workers  whose  aims  were  to 
improve  standards  of  the  profession  of  journalism. 

And,  inasmuch  as  it  was  along  the  lines  of  what  I  believe, 
I  decided  to  join. 

Q.  Who  called  it  to  your  attention?  A.  Mr.  Wanhope. 

Q.  Mr.  Wanhope?  A.  In  the  first  instance,  Mr.  Wanhope. 
(c).  Did  anybody  else  speak  to  you  about  it  ?  A.  Yes,  va¬ 
rious  members  of  the  staff  spoke  to  me  about  it  and  said  that 
it  was  mainly  a  social  organization  where  people  get  to¬ 
gether  to  discuss  each  other's  work,  with  an  idea  to  better¬ 
ing  it,  and  they  had  also  ideas  of  training  youngsters 

1781  in  the  newspaper  business,  and  the  aims,  as  I  say,  I 
was  in  general  accord  with  the  aims  of  it  as  outlined 

in  the  presentation  to  me. 

Q.  Did  Mr.  Scanned  speak  to  you  about  it?  A.  He  did. 

(t).  Did  he  ask  you  to  join  ?  A.  He  did. 

(,).  He  was  your  city  editor?  A.  lie  was. 

Q.  Xow,  as  that  time  was  the  Guild  affiliated  with  any 
labor  organization?  A.  Xo,  it  was  not. 

Q.  When  did  it  first  become  affiliated,  so  far  as  you  know  ? 
A.  Well,  it  was  some  time  during  19.°>(>,  but  just  when  it  was, 
I  do  not  recall. 

Q.  What  organization  did  it  become  affiliated  with  first  ? 
A.  The  American  Federation  of  Labor. 

(c>.  And  later  on,  did  it  change  that  affiliation?  A.  That  is 
right. 

Q.  What  did  it  become  affiliated  with  then?  A.  The  Com- 
m  it  tee  for  Industrial  Organization. 

Q.  Did  you  approve  of  affiliation  with  tin*  American  Fed¬ 
eration  of  Labor?  A.  I  did  n«»t.  Oh.  "ith  the  Ameri- 

1782  can  Federation  of  Labor? 

(c>.  Yes.  A.  I  did  not. 

(<).  With  the  Committee  for  Industrial  Organization?  A.  I 
did  not. 
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Q.  Do  you  think  that  affiliation  with  the — with  either  of 
those  organizations  took  away  from  it  the  original  char¬ 
acteristics  as  had  been  represented  to  you  ?  A.  That  is 
right. 

Q.  Now,  while  you  wore  on  the  copy  desk,  did  you  hear 
Guild  matters  discussed  around  the  office A.  Oh,  yes. 

Q.  Were  they  discussed  right  there  at  the  desk  where 
you  were  working?  A.  Yes. 

Q.  How  many  people  were  working  on  that  desk?  A. 
Well,  it  varied  from,  I  should  say,  generally  as  many  as 
six  to  seven. 

Q.  On  the  copy  desk?  A.  Yes. 

Q.  And  it  was  not  infrequent  that  there  were  discus¬ 
sions  of  Guild  affairs  in  the  office,  was  it? 

Mr.  Levin:  Objection  on  the  ground  it  is  a  leading  ques¬ 
tion. 

Trial  Examiner  Bokat :  I  will  allow  it. 

The  Witness:  There  were  frequent  discussions. 

1783  Q.  (By  Mr.  Hanson)  Anybody  sitting  around  the 
copy  desk  could  have  overheard  it?  A.  I  would 

judge  so.  There  was  no  attempt  to  keep  them  from  being 
heard. 

Q.  Notices  of  Guild  meetings  were  posted,  were  they 
not,  in  the  office  ?  A.  Yes. 

Q.  On  the  bulletin  board?  A.  On  the  bulletin  board. 

Q.  Anybody  could  read  them  ?  A.  Yes. 

Q.  And  that  is  what  they  were  there  for,  so  everybody 
would  have  knowledge,  was  it?  A.  That  is  right. 

Mr.  Hanson:  That  is  right.  Nothing  further. 

Cross  examination 

Q.  (By  Mr.  Levin)  Mr.  Craigie,  do  you  have  a  son 
working  for  the  Press  Company?  A.  Yes,  I  do. 

Q.  When  did  he  come  to  work  for  the  Press  Company? 
A.  I  think  it  was  along  in  September,  1936. 

Q.  Is  he  still  working  for  the  Press  Company?  A.  He 
worked  there  until  the  time  of  the  merger,  and  he  was  one 
of  those  who  was  dismissed,  and  he  was  reemployed,  I 
think,  if  I  remember  rightly,  along  in  September  of 

1784  this  year. 

Q.  Did  you  have  anything  to  do  with  his  reemploy¬ 
ment?  A.  Did  I  have  anything  to  do  with  his  reemploy¬ 
ment? 
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Q  Yes.  A.  Merely  to  suggest  that  there  was  an  open¬ 
ing;  John  would  like  to  come  back,  that  is  all. 

Q.  Did  you  give — did  you  suggest  that  to  Mr.  Lewis? 

A.  Surelv. 

•• 

Q.  Now,  you  felt  quite  grateful  to  Mr.  Lewis  for  giving 
you  the  job,  did  you  not?  A.  I  felt  quite  grateful  to  Mr. 
Lewis  for  giving  me  the  job? 

Q.  Yes.  A.  Naturally;  a  person  who  is  out  of  work  feels 
more  or  less  grateful  for  getting  work.  Yes,  I  think  I  can 
say  yes  to  that. 

Q.  Now,  soon  after  you  joined  the  Guild,  the  Guild  af¬ 
filiated  with  the  American  Federation  of  Labor,  did  it  not? 
A.  That  is  right. 

Q.  And  became  a  trade  union  ?  A.  That  is  right. 

Q.  And  a  labor  organization?  A.  That  is  right. 

Q.  And  you  do  not  believe  in  trade  unions  or  labor  or¬ 
ganizations  for  newspapers  and  editorial  people,  do 

1785  you?  A.  I  think  they  are  out  of  place  in  the  edi¬ 
torial  department;  that  is  right. 

Q.  And  you  think  the  interests  of  the  editorial  workers 
would  be  best  served  by  organizations  other  than  labor  or¬ 
ganizations?  A.  I  really  think  the  workers  themselves 
would  be  better  off  with  an  organization  which  is  not  con¬ 
nected  with  one  of  the  national  labor  organizations. 

Q.  Thereafter  you  remained  in  the  Guild  and  the  Guild 
affiliated  with  the  Committee  for  Industrial  Organization, 
is  that  right?  A.  That  is  right. 

Q.  And  you  did  not  approve  of  the  Committee  for  In¬ 
dustrial  Organization  either,  did  you?  A.  That  also  is 
true. 

Q.  And  still  you  retained  your  membership  in  the  Amer¬ 
ican  Newspaper  Guild?  A.  That  is  true. 

Q.  Why  didn’t  you  resign  when  they  first  joined  the 
American  Federation  of  Labor?  A.  Because  it  was  the 
only  organization  we  had,  and  I  felt  that  whereas  they 
might  have  made  a  mistake  in  joining  the  American  Fed¬ 
eration  of  Labor,  it  was  a  condition  w’hich  did  not  need  to 
exist  forever  and  there  was  no  reason,  because  they  had 
made  a  mistake,  a  misstep,  I  should  get  out  at  that 

1786  time  and  not  be  identified  with  it  in  case  it  should 
finally  decide  to  throw  off  the  membership  in  the 

labor  organization. 
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Q.  Did  you  take  any  active  steps  in  trying  to  get  it  out 
of  the  American  Federation  of  Labor?  A.  Xo. 

Q.  Did  you  express  your  opinions  at  meetings  that  it 
should  get  out  of  the  American  Federation  of  Labor?  A. 
Yes. 

Q.  Now,  after  it  joined  the  Committee  for  Industrial 
Organization,  did  you  take*  any  steps  to  resign  from  the 
organization?  A.  I  did  not. 

Q.  Did  you  take  any  step's  to  get  the  organization  out 
of  the  Committee  for  Industrial  Organization?  A.  I  did 
not. 

Q.  Xow,  what  was  your  salary  when — strike  out  when — 
before  the  agreement  was  signed;  by  that  1  mean  the  post¬ 
ing  of  this —  A.  You  mean  at  the  time,  or  before? 

Q.  Before.  A.  $40  a  week  before  the  agreement  was 
signed. 

Q.  Since  then  have  you  received  any  increases  in  salary. 
Mr.  Oraigie?  A.  Since  the —  since  the — 

1787  Trial  Fxaminer  Bokat :  Since  the  posting  of  the 
notice,  that  is. 

Mr.  Levin;  Yes. 

The  Witness;  That  $40  represented  a  raise  which  l  got 
in  October  of  1936.  and  I  have  had  one  raise  in  addition, 
since  then. 

Q.  (By  Mr.  Levin)  IIow  much  of  an  increase  is  that,  Mr. 
Oraigie  ?  A.  $5. 

Q.  Xow,  about  when  did  you  get  that  last  increase  you 
mentioned?  A.  Two  or  throe  months  ago. 

Q.  Three  months  ago?  A.  Two  or — it  seems  to  me  it  was 
along  about  two  months  ago. 

1788  Q.  Xow,  do  you  know  whether  or  not  Mr.  Lewis 
knew  you  were  a  member  of  the  American  Xews 

paper  Guild.  A.  Well,  I  took  part  in  the  Guild  show,  and 
no  one  but  Guild  members  took  part,  so  1  imagine  he  must 
have. 

Q.  That  was  in  1937  ?  A.  That  was  early  in  1937. 

Q.  Xow,  you  said  you  talked  about  Guild  matters  at  the 
copy  desk.  What  matters  did  you  talk  about  at  the  copy 
desk?  A.  I  did  not  say  that  1  talked  about  Guild  matters  at 
the  copy  desk.  I  said  there  were  frequently  discussions  of 
Guild  matters  at  the  copy  desk. 

Q.  Did  you  partake  in  the  discussions?  A.  Sometimes. 
Q.  What  did  you  talk  about?  A.  Mainly  about  the  pro- 
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fessional  standard  that  I  thought  the  newspaper  men  ought 
to  maintain. 

Q.  What  did  the  other  people  discuss  generally.  A  well, 
it  was  along  those  lines,  and  also,  of  course,  since  the  mer¬ 
ger,  there  has  been  the  discussion  of  questions  of  discrimi¬ 
nation  and  questions  of  Labor  Board  charges. 

Earlier  than  that,  the  discussion  of  the  contract  and 
earlier  than  that  there  was  a  discussion  of  events  leading 
up  to  the  contract,  naturally  things  that  they  would 

1789  discuss. 

Q.  Now,  did  you  ever  discuss  with  Mr.  Lewis  your 
thoughts  as  to  a  professional  organization  rather  than  a 
labor  organization?  A.  No,  I  do  not  know  as  I  have  ever 
discussed  the  Guild  with  Mr.  Lewis. 

Q.  Now,  after  the  merger  of  the  paper,  did  you  discuss 
with  any  of  your  superiors  your  feeling  about  the  profes¬ 
sional  organization?  A.  No,  I  have  not  discussed  it  with 
them — no. 

Q.  Now,  is  it  your —  A.  Of  course — 

Q.  Pardon  me?  Go  ahead.  A.  Go  ahead.  1  was  going 
to  say,  among  the  staff  it  was  pretty  generally  recognized 
what  my  thoughts  are  about  the  professional  Guild.  Among 
my  superiors,  I  do  not  believe  1  ever  talked  with  any  of 
them. 

Q.  Did  you  talk  with  Mr.  Walker?  A.  I  do  not  think  so. 

Q.  Now,  is  the  city  editor  over  the  copy  desk?  A.  Well, 
no.  the  city  editor  is  distinctly  different. 

Q.  It  has  nothing  to  do  with  the  copy  desk?  A.  No. 

Q.  You  did  not  take  orders  from  Mr.  Scanncll,  did  you, 
when  he  was  there?  A.  No,  I  never  took  orders  from 

1790  Mr.  Scanned.  That  is,  I  did  not  come  in  contact  with 
Mr.  Scanned  so  far  as  my  work  was  concerned. 

(t).  Now,  you  attended  a  meeting  in  September  at  which 
you  voted  to  drop  the  National  Labor  Relations  Board 
charges,  did  you  not?  A.  I  attended  the  meeting,  bul  I 
won't  say  it  was  in  September.  In  fact,  I  do  not  know. 
You  tell  me  the  date  of  the  meeting,  and  I  will  tell  you 
that  1  was  there  probably. 

Q.  Well,  haven't  you  any  idea?  A.  It  might  have  been 
September.  It  might  have  been. 

Q.  Now,  at  that —  A.  I  attended  most  of  the  meetings 
of  the  Guild  since  the  time  of  the  merger  up  until  the  last 
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oik*  at  which  the  question  of  dropping  the  Labor  Board 
charges  was  brought  up.  Since  that  time,  I  have  not  at¬ 
tended  a  meeting. 

Q.  Well,  now,  do  you  remember  the  first  meeting  at 
which  the  executive  committee  was  authorized  to  negotiate 
for  the  reinstatement  of  six  individuals?  A.  I  do. 

Q.  Was  that  a  unanimous  vote?  A.  I  do  not  believe  so. 
Whether  it  was  afterwards  made  unanimous,  I  do  not  know, 
but  the  vote  on  it  in  the  first  place  was  not  unanimous,  and 
I  have  always  been  of  the  opinion  that  you  can  not  make  a 
non-unanimous  vote  unanimous. 

1791  Q.  You  mean,  even  though  it  was  unanimous  you 
felt  it  was  not  unanimous,  is  that  right?  A.  No.  I 
mean  that  where  there  has  been  some  objection  expressed  a 
majority  of  those  present  can  not  make  it  a  unanimous  vote. 

Q.  As  a  matter  of  fact,  didn't  the  Guild  go  on  record  as 
passing  a  unanimous  vote  at  that  time?  A.  That  I  do  not 
remember.  I  know  there  was  opposition  to  it. 

Q.  Then,  weren't  there  several  votes,  one  on  whether  the 
Guild  should  strike  or  not?  A.  There  were  several  votes 
as  to  whether  the  Guild  should  strike. 

Q.  And  some  of  the  Guild — some  of  the  votes  were  passed 
to  call  a  strike,  were  they  not,  some  of  tin*  majority  voted? 
A.  Yes. 

Q.  And  then  at  a  later  time,  the  vote  was  to  file  charges 
with  the  Board  and  drop  the  strike?  Is  that  right?  A.  1 
never  knew  of  a  vote  to  bring  Labor  Board  charges  until 
at  a  meeting  Mr.  Wanhope  announced  that  a  resolution  had 
been  passed  which  gave  them  that  authority. 

Q.  Is  it  your  testimony  you  attended  every  meeting?  A. 
Practically  every  meeting.  I  think  I  attended  every  one. 
There  may  have  been  one  that  I  skipped,  but  I  think  I  at¬ 
tended  every  one. 

179*2  Q.  Have  you  ever  had  occasion  to  find  that  your 
Guild  officers  were  not  telling  you  the  truth?  A.  Yes, 
certainly. 

Q.  Now,  on  such  occasions  did  you  find  Miss  Kales  not 
telling  you  the  truth  ?  A.  Well,  that  is  rather  hard  to  say. 

Q.  Well,  do  you  remember  any  such  instance?  A.  Well, 
I  do  not  know.  It  is  hard  to  call  a  thing  an  untruth.  Some¬ 
times  it  is  merely  representing  a  difference  of  opinion. 
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Q.  You  understand  the  difference  between  telling  an  lie 
and  the  difference  of  opinion,  do  you  not?  A.  Oh,  yes,  oh, 
yes. 

Q.  T)o  you  remember  ever  hearing*  Miss  Fales  making  a 
misstatement  in  the  nature  of  a  lie?  A.  Something  which 
to  her  might  appear  perfectly  true,  but  which  to  me,  be¬ 
cause  of  my  difference  of  opinion,  might  appear  perfectly 
false. 

Q.  And  what  was  that  statement  ?  A.  I  did  not  say  there 
was,  I  said  there  might  be. 

Q.  Do  you  remember  any  such  statement  ?  A.  No,  T  can 
not  remember. 

Q.  Do  you  ever  remember  such  a  statement  by  Miss 
Scott  ?  A.  No,  I  can  not  remember. 

Q.  Now,  if  Miss  Fales  testified  here  that  there  was 

1793  a  meeting  at  which  a  vote  was  taken  authorizing  the 
bringing  of  charges  before  the  Labor  Board,  would 

you  wish  to  change  your  testimony,  your  statement  that 
there  was  no  such  meeting? 

Mr.  Hanson:  Produce  her  testimony,  Mi*.  Levin,  on  that 
point.  v. 

The  Witness:  My  testimony  has  not  been  that  there  was 
not  any.  My  testimony  has  been  that  the  first  I  knew  was 
when  Mr.  Wanhope  said  that  a  resolution  had  been  passed. 
I  did  not  say  that  the  resolution  had  not  been  passed. 

Trial  Examiner  Bokat :  The  witness  stated  he  is  not  sure 
that  he  attended  every  meeting.  lie  may  have  missed  one, 
is  that  correct? 

The  Witness:  There  may  have  been  one  I  missed.  I  am 
not  positive.  I  think  1  attended  them  all,  but — 

Q.  (By  Mr.  Levin)  Do  you  remember  attending  a  meet¬ 
ing  at  which  the  vote  was  unanimous  about  bringing  the 
charges  and  where  the  only  vote  was  Mr.  Kimball  not  vot¬ 
ing?  A.  No. 

Q.  Do  you  remember  hearing  about  such  a  meeting?  A. 
At  every  meeting  that  I  attended  I  voted  against  Labor 
Board  charges. 

Trial  Examiner  Bokat:  You  have  not  answered  the  last 
question. 

Will  you  read  the  question? 

1794  (The  last  question  was  read  by  the  reporter.) 
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Trial  Examiner  Bokat:  Read  the  question  before  that, 
too,  please. 

(The  question  before  the  last  question  was  read  by  the 
reporter,  together  with  the  answer  thereto.) 

Q.  (By  Mr.  Levin)  Do  you  remember  hearing  about  such 
a  meeting?  A.  No. 

Q.  Do  you  remember  attending  a  meeting  at  which  a  vote 
was  taken  about  bringing  the  Marine  Band  here?  A.  I  was 
not  at  any  such  meeting. 

Q.  Did  you  hear  about  such  a  meeting?  A.  I  did. 

Q.  Did  you  hear  that  a  vote  was  taken?  A.  I  did. 

Q.  By  the  way,  did  you  ever  pay  that  assessment?  A.  I 
did  not. 

Q.  Now,  at  this  meeting  which  you  voted  to  drop  the 
Labor  Board  charges,  you  paid  up  your  dues,  did  you  not, 
for  several  months?  A.  Ever  since  the  merger  of  the  two 
papers  I  have  felt  that  it  was  necessary  at  any  meeting  at 
which  a  vote  was  taken  that  it  was  necessary  for  those  who 
had  what  I  thought  were  more  or  less  conservative,  level¬ 
headed  thoughts,  to  be  in  a  position  to  vote. 

1795  For  that  reason,  before  every  meeting  in  which  a 
vote  was  taken,  I  made  sure  that  my  dues  were  paid. 
That  is,  up  to  a  sufficient  time  to  enable  me  to  vote. 

Q.  Now,  at  this  meeting  at  which  you  voted  about  the 
withdrawal  of  the  Labor  Board  charges,  didn’t  you  pay 
some  back  dues?  A.  It  is  very  possible  that  I  did  at  each 
one  of  those  meetings  to  enable  myself  to  vote. 

Q.  You  were  not  behind  very  much,  were  you?  A.  No,  I 
was  not  behind  very  much. 

Q.  Did  you  pay  any  dues  since  that  time  ?  A.  I  have  not. 

Trial  Examiner  Bokat:  Before  you  went  to  any  of  these 
meetings,  where  a  vote  w’as  taken  on  any  proposition,  did 
you  know  prior  to  the  meeting  the  purpose  of  the  meeting 
and  the  fact  that  the  vote  was  going  to  be  taken  ? 

The  Witness:  Did  I  know’  that  a  vote  was  going  to  be 
taken? 

Trial  Examiner  Bokat :  Yes. 

The  Witness :  No,  I  did  not  know. 

Trial  Examiner  Bokat :  Then,  you  would  pay  your  dues 
at  the  meeting  w’hen  you  learned  that  a  vote  was  going  to 
be  taken? 
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The  Witness:  Yes. 

Trial  Examiner  Bokat :  All  right. 

1796  Q.  (By  Mr.  Levin)  Didn’t  you  know  that  a  vote 
was  going  to  be  taken  at  a  meeting  prior  to  the  meet¬ 
ing?  A.  Which  meeting  was  that? 

Q.  The  meeting  on  the  dropping  of  the  Labor  Board 
charges.  A.  That  is  the  last  meeting  at  which — 

Q.  You  attended?  A.  Is  that  the  one  you  say  was  in  Sep¬ 
tember? 

Q.  Yes.  A.  No,  I  did  not.  I  did  not  know  any  vote  was 
going  to  be  taken. 

Q.  Sure  you  hadn’t  discussed  that  meeting  with  several 
other  members  of  the  Guild  ?  A.  I  am  sure  of  that. 

Trial  Examiner  Bokat:  Prior  to  the  meeting? 

Q.  (By  Mr.  Levin)  Prior  to  the  meeting?  A.  I  am  sure 
I  had  not  discussed  it  except  that  there  was  going  to  be  a 
meeting  to  discuss  the  status  of  the  Guild. 

Q.  Why  didn’t  you  pay  any  dues  after  that  meeting?  A. 
Well,  because  I  thought  the  thing  was  hopeless.  I  had,  as 
I  said,  kept  my  dues  paid  because  I  believed  that  there 
should  be  some,  what  I  thought  were  clear  thinkers,  some 
level  heads  in  a  position  to  vote. 

After  they  had  the  meeting  that  night,  I  believed  that  the 
Guild  had  gone  as  far  as  it  could,  that  it  would  do  us 

1797  — that  is,  those  of  us  who  were  opposed  to  what  we 
considered  the  ridiculous  actions  that  were  being 

taken  by  some  members  of  the  Guild,  I  thought  that  we  had 
gone  as  far  as  we  could. 

I  figured  that  the  Guild  had  been  wasteful,  extravagant, 
and  I  do  not  intend  to  pay  any  more  does. 

Q.  Well,  that  was  perfectly  consistent  with  your  position 
from  the  time  the  Guild  had  joined  the  American  Federa¬ 
tion  of  Labor,  was  it  not?  A.  Hum? 

Q.  I  say,  your  attitude  at  that  time  was  consistent  with 
your  position  from  the  time  the  Guild  joined  the  American 
Federation  of  Labor.  A.  I  think  my  position  has  been  con¬ 
sistent  right  along. 

Q.  Now,  there  was  a  change  of  mind,  then,  wasn’t  there, 
between  most  members  of  the  Guild  from  the  time  of  the 
unanimous  vote  to  get  the  reinstatement  of  people  from  the 
merger — when  it  took  place — 
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Mr.  Hanson :  I  object  to  that  question.  He  testified  there 
never  was  a  unanimous  vote  in  his  opinion,  that  there  was 
a  majority  vote  of  the  people  present,  after  there  had  been 
objections  stated,  and  that  that  did  not  make  it  unanimous. 

Trial  Examiner  Bokat :  Yes,  this  witness  has  testified  that 
there  has  been  no  unanimous  vote  as  far  as  he  knows. 

1798  Q.  (By  Mr.  Levin)  How  many  meetings  which  you 
attended — at  how  many  of  them  was  there  a  vote  of 

confidence  in  the  executive  board?  A.  That  is  hard  to  tell. 

Q.  At  least  four  or  five  ?  A.  So-called  votes  of  confidence, 
if  you  want  to  put  it  that  way. 

Q.  What  would  you  call  it?  A.  I  would  say  that  it  was  a 
vote  which  meant  nothing. 

Q.  Was  it  by  democratic  procedure?  A.  Well,  I  would  say 
that  it  was  not  in  accordance  with  the  provisions  of  the  con¬ 
stitution  of  the  Guild. 

Q.  In  what  way  was  it  not  in  accordance  with  the  consti¬ 
tution  of  the  Guild?  A.  That  most  of  those  meetings,  there 
were  a  number  of  people  present  voting  who  had  no  right 
to  vote. 

Q.  By  what  provision?  A.  By  provision  which  says  no 
person  shall  vote  unless  he  is  in  good  standing,  or  he  shall 
not  be  entitled  to  vote  unless  he  is  employed  by  the — unless 
he  is  employed  or  unless  he  is  one  of  those  whose  names — 
who  was  named  in  charges  of  discrimination  in  the  paper. 

Q.  Well,  did  you  feel  that  people  who  had  been  discharged 
had  no  right  to  vote?  A.  What  right  had  they  to  vote?  They 
are  not  employees. 

1799  Q.  Um-hum.  Didn’t  you  feel  the  provision  in  the 
constitution  about  charges  being  filed  covered  those 

individuals  ?  A.  They  were  not  included  in  the  charges. 

Q.  Are  you  referring  to  the  people  named  in  the  charges, 
named  in  this  proceeding?  A.  I  am  referring  to  those  not 
named  in  the  charges  but  were  dismissed  when  the  two 
papers  merged.  There  were  twenty-nine  who  were  dis¬ 
charged,  there  were  originally  six,  later  I  don’t  know,  eight, 
but  the  executive  committee  claimed  the  paper  was  dis¬ 
criminating  against,  and  it  was  the  other  twenty-one  who 
were  present  and  voted.  „ 

I  do  not  say  that  the  entire  twenty-one  was — 

Q.  That  changed  the  result  of  the  voting,  did  it,  any?  A. 
That  I  do  not  know.  I  know  they  were  present  and  voting. 
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Q.  You  knew  that  the  Guild  had  charged  that  there  was 
discrimination  in  the  entire  merger? 

Mr.  Hanson:  I  object  that  the  Guild  never  charged  any 
such  thing.  There  is  nothing  in  the  charges. 

Trial  Examiner  Bokat:  I  sustain  the  objection,  there  is 
nothing  in  the  complaint  before  me  as  to  that. 

Mr.  Levin:  I  submit  there  is,  Mr.  Examiner,  if  you  will 
read  the  charges. 

Mr.  Hanson :  This  complaint  started  out,  Mr.  Examiner, 
with  six  persons  named  as  having  been  discriminated 

1800  against,  and  only  six. 

Trial  Examiner  Bokat:  Amended  to  include  two 

more. 

Mr.  Hanson :  It  was  amended  to  delete  one  of  those  names, 
a  person  who  was  re-employed. 

Trial  Examiner  Bokat:  That  is  correct. 

Mr.  Hanson :  Then,  it  was  amended  to  include  two  more 
names  of  persons  who  were  said  to  have  been  forced  to 
resign. 

Trial  Examiner  Bokat:  Well,  the  pleadings  will  speak 
for  themselves. 

Mr.  Hanson :  Certainly. 

Q.  (By  Mr.  Levin)  Now,  did  you  attend  a  meeting,  Mr. 
Craigie,  at  which  the  persons  who  were  discharged  as  a 
result  of  the  merger  offered  not  to  vote?  A.  At  which  those 
who  were — 

Q.  Who  were  discharged  offered  not  to  vote?  Then  there 
was  a  vote  permitting  them  to  vote  by  the  other  members? 
A.  (The  witness  shook  his  head  in  the  negative) 

Q.  You  did  not  attend  such  a  meeting?  A.  I  do  not  recall 
any  such  procedure.  The  only  procedure  that  I  remember 
where  every  one  was  allowed  to  vote  was  on  the  question 
of  a  vote  to  strike  at  which  they  felt  that  the  interests  of  all 
was  identical,  and  on  the  question  of  a  strike  vote  only  was 
the  procedure  amended  to  allow  every  one  to  vote,  as  I  re¬ 
call  it. 

1801  Q.  Well,  how  many  dissenting  votes  were  there 
of  those  votes,  if  you  recall,  all  during  that  first 

couple  of  weeks  after  the  merger,  besides  yours?  A.  Well, 
I  do  not  know  how  many  there  were.  There  were  quite 
a  few  of  them. 
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Q.  More  than  four  or  five?  A.  I  would  say  there  were. 
Q.  About  how  many  more?  A.  I  do  not  recall  just  how 
manv. 

Q.  As  many  as  ten?  A.  Well,  I  imagine  somewhere 
there  is  a  record  of  that  vote,  and  that  is  more  competent 
than  I  am  able  to  recall  just — I  do  not  know. 

Mr.  Hanson:  I  will  ask  to  have  the  Guild  produce  that 
record.  The  true  record,  not  the  unanimous  record. 

Q.  (By  Mr.  Levin)  Now,  Mr.  Craigie,  you  have  a  pretty 
good  memory,  have  you  not  ? 

Mr.  Hanson:  How  about  the  request? 

Mr.  Levin:  The  Guild  will  produce  all  the  records  of 
those  meetings  that  it  has,  and  be  glad  to. 

Mr.  Hanson:  Have  them  here  to-morrow.  We  would 
like  to  look  at  them. 

Trial  Examiner  Bokat:  I  would  say  this,  though,  that 
Mr.  Levin  has  a  right  to  exhaust  this  witness’  memory  as 
to  statements  he  made  before  we  look  at  the  record. 

1802  The  Witness:  I  am  willing  to  testify  to  anything 
I  know,  but  I  really  do  not  know  as  to  how  many 

there  were  of  those. 

Q.  (By  Mr.  Levin)  You  have  no  idea  of  the  approxi¬ 
mate  number  of  those  that  voted  against  in  this  first  vote? 

A.  I  can  not  even  tell  vou  how  manv  voted  for  it. 

*  » 

Q.  Will  it  be  easier  to  tell  how  many  voted  against?  A. 
T  imagine  there  were  probably  at  least  ten,  yet,  I  am  not 
positive. 

Q.  How  many  voted  altogether,  about?  A.  Well,  I  don’t 
know.  It  was  by  a  show  of  hands  there.  We  had  a  room — 
there  was  comfortably  a  room  full  of  people.  There  might 
have  been  thirty-five  or  forty,  yet  I  was  not  one  of  the  offi¬ 
cers  and  did  not  keep  track. 

Q.  In  other  words,  your  memory  is  rather  hazy  as  to 
how  many  were  there?  A.  Yes,  in  just  as  to  what  I  have 
told  you. 

Q.  What  would  the  variance  be,  between  thirty-five  and 
forty  or  thirty-five  and  forty-five,  or  less  than  thirty-five? 
A.  Well,  it  is  as  if  you  looked  at  the  room  and  without 
counting  could  tell  how  many  people  there  are  here. 

Q.  Can  you  do  that?  A.  No. 

Q.  If  you  stayed  in  the  room  for  a  couple  of  hours, 

1803  could  you  do  that?  A.  If  I  were  occasionally  look¬ 
ing  around,  like  that,  yes,  I  very  probably  could. 
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Q.  And  you  were  also  interested  in  the  votes  at  that 
time,  were  you  not?  A.  Yes. 

Q.  You  noticed  who  voted  for  or  against?  A.  I  do  not 
know  that  I  noticed  particularly  who  did.  I  noticed  that 
we  were  outnumbered  considerably  in  the  voting. 

Q.  Now,  you  were  quite  outspoken  in  your  opinion  as 
to  the  merit  of  these  charges,  were  you  not?  A.  Well,  I 
have  never  hidden  it. 

Q.  No.  Now,  is  it  your  testimony  that  Mr.  Hanson  came 
to  vou  and  said  to  von,  “If  vou  say  anvbody  was  discrim- 
inated  against,  we  will  take  them  back.” 

Mr.  Hanson:  That  isn’t  what  he  testified  at  all. 

I  said,  if  he  showed  any  evidence  of  discrimination,  we 
would  take  them  back  without  a  hearing. 

The  Witness:  I  believe  that  is  what  I  testified. 

Trial  Examiner  Bokat :  That  was  the  question  and  that 
is  the  answer  of  the  witness. 

Q.  (By  Mr.  Levin)  Mr.  Hanson  then  put  up  to  you  the 
question  whether  you  had  evidence  of  discrimination,  is 
that  right?  A.  (the  witness  shook  his  head  in  the  affirma¬ 
tive) 

1804  Q.  Did  you  give  him  your  answer  immediately? 

A.  No,  I  think  I  thought  for  a  little  while,  because, 
after  all,  there  was  a  definite  promise  in  regard  to  a  half 
dozen  people  and  it  was  not  a  question  which  you  would 
want  answered  without  giving  some  thought  to  it. 

But,  I  could  not,  honestly,  say  that  I  could  see  anywhere 
there  had  been  any  discrimination  shown. 

Trial  Examiner  Bokat:  As  far  as  you  know? 

The  Witness:  I  could  not  see  where  there  had  been. 
That  is  right. 

Q.  (By  Mr.  Levin)  Do  you  know  why  Mr.  Hanson  put 
that  question  to  you?  A.  After  all,  I  am  not  questioning  his 
motives. 

Q.  Pardon  'l  A.  I  was  not  questioning  his  motives.  I 
thought  it  was  an  honest  statement  of  what  he  intended 
to  do. 

Mr.  Hanson:  I  will  state  for  the  record  right  now,  any 
time  you  show  me  any  one  of  these  persons  discriminated 
against,  I  will  employ  them  immediately. 

Mr.  Levin:  I  object. 

Mr.  Hanson :  I  want  it  in  the  record. 
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Mr.  Levin:  We  should  not  have  any  characterization  of 
testimony  here. 

Trial  Examiner  Bokat:  Yes,  I  will  sustain  the  objec¬ 
tion.  Proceed. 

1S05  Mr.  Hanson:  I  have  the  power,  Mr.  Examiner,  to 
do  it,  and  will  do  it. 

Q.  (By  Mr.  Levin)  Now’,  you  thought  for  about  how 
long,  Mr.  Craigie?  A.  I  did  not  think  for  any  great  length 
of  time,  yet  I  did  give  it  a  little  consideration.  I  went  over 
in  my  own  mind  particularly  the  ones  who  had  been  named 
in  the  complaint,  and  as  far  as  I  knew’,  as  far  as  I  could 
judge,  I  could  not  help  seeing  where  there  had  been  no  dis¬ 
crimination. 

Q.  Now’,  do  you  know’  w’ho  replaced  John  Wanhope?  A. 
Mr.  Wanhope,  I  do  not  believe  w’as  replaced.  As  I  see  it. 

Q.  Do  you  know’  w’ho  replaced  Mr.  Jackson?  A.  I  do  not 
believe  Mr.  Jackson  w’as  replaced. 

Q.  When  I  say  replaced,  do  you  know  who  w’as  kept  in 
place  of  Mr.  Wanhope?  A.  No,  all  that  I  know’  w’as  that 
the  management  of  the  paper  decided  that  they  needed  a 
staff  of  so  many  men,  and  they  kept  the  ones  that  they 
thought  wrere  best  adapted  to  the  work. 

Q.  Now,  do  you  knowr  who  the  management  said  took  the 
place  of  Mr.  Jackson?  A.  I  do  not. 

Mr.  Hanson  :  There  is  nothing  in  the  record  here  to  show 
w’hat  the  management  said. 

1806  Mr.  Levin:  There  is  sufficient  in  the  record  to 
show  that. 

Mr.  Hanson:  What? 

Trial  Examiner  Bokat:  I  wall  allow’  the  question. 

Mr.  Nixon :  He  has  answered  it. 

The  Witness :  I  do  not. 

Q.  (By  Mr.  Levin)  In  fact,  you  do  not  know  w’ho  it  is 
alleged  took  the  place  of  these  six  discharged  people,  do 
you  ?  A.  No. 

Q.  Did  you  know’  that  the  representative  of  the  manage¬ 
ment  had  made  some  statement  as  to  w’ho  w’as  replacing 
those  discharged  people?  A.  No. 

Q.  Did  you  know’  of  any  offer — 

Mr.  Hanson:  Wait  a  minute,  Mr.  Examiner.  I  object 
to  that  question,  the  form  of  the  question.  There  is  no  ques¬ 
tion  of  replacement  here.  They  selected  a  staff,  they  let 
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some  people  go,  they  retained  others,  and  there  isn’t  any 
question  of  replacement  or  firing  and  re-hiring. 

Trial  Examiner  Bokat:  I  admit  that  the  question  may 
be  somewhat  misleading. 

Mr.  Nixon :  I  move  it  be  striken  out. 

Mr.  Hanson :  I  move  it  be  striken  out,  Mr.  Examiner. 

Trial  Examiner  Bokat :  I  will  allow  it  to  stand  for 

1807  what  it  is  worth.  I  do  say,  it  is  misleading.  The 
proof  is  that  there  was  a  merger  of  the  two  news¬ 
papers  and  some  employees  were  let  go  and  some  retained. 

As  to  whether  or  not  they  replaced  those  employees,  it  is 
hard  to  say. 

Q.  (By  Mr.  Levin)  Are  you  familiar  with  the  negotia¬ 
tions  had  with  Mr.  Doyle  of  the  State  Mediation  Depart¬ 
ment?  A.  No. 

Q.  Do  you  know  that  the  management  made  any  state¬ 
ment  to  Mr.  Doyle  that  certain  persons  whom  they  indicated 
had  taken  the  place  of  those  six  people  who  were  dis¬ 
charged  ? 

Mr.  Hanson :  They  did  not  make  any  such  statement. 

T  object  to  the  question.  The  record  does  not  show  any 
such  thing  as  that. 

Mr.  Levin :  I  will  stand  on  the  record. 

Mr.  Hanson:  What? 

Mr.  Levin:  I  will  stand  on  the  record.  I  am  entitled  to 
ask  the  witness  a  question. 

Trial  Examiner  Bokat:  I  do  not  recall  if  that  statement 
is  in  the  record.  I  will  allow  the  question  to  stand  and  per¬ 
mit  the  question  to  be  answered. 

The  Witness :  What  is  the  question  ? 

Q.  (By  Mr.  Levin)  The  question  was,  did  you  know  that 
the  representative  of  the  management  had  made  a  state¬ 
ment  to  Mr.  Doyle,  of  the  State  Mediation  Depart- 

1808  ment,  as  to  certain  persons  who  ware  retained  and 
took  the  place  of  those  six  discharged  people  whom 

we  have  discussed.  A.  (the  witness  shook  his  head  in  the 
negative) 

Mr.  Nixon:  The  answer  is  no? 

The  Witness:  The  answer  is  no. 

Q.  (By  Mr.  Levin)  Did  you  know  anything  about  the  ne¬ 
gotiations  with  Mr.  Doyle  of  the  State  Department  of  La¬ 
bor?  A.  All  that  I  knew’  was  about  the  negotiations,  was 
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what  was  reported  by  the  executive  committee  of  the  Guild 
at  some  of  the  meetings. 

Q.  Now,  what  do  you  know,  or  what  did  you  consider 
from  those  reports  from  Mr.  Doyle?  A.  From  Mr.  Doyle? 

Q.  Yes.  A.  The  only  thing  that  they  reported  to  Mr. 
Doyle  was  that  they  had  had  offers  of  some  kind  from  the 
management  in  which  they  agreed  to  submit  the  entire 
thing  to  the  State  Labor  Board  to  Mr.  Doyle. 

Q.  That  is  the  only  thing  that  you  remember?  A.  (the 
witness  nodded  in  assent) 

Q.  Did  that  enter  into  your  consideration  of  the  merit  of 
the  discharge  of  these  six  people?  A.  I  think  that  I  can 
best  answer  that  question  by  saying  that  the  night  of  the 
merger  I  did  not  know  whether  I  had  a  job  or  whether  I 
did  not  have  a  job. 

1809  Q.  Well,  nobody  knew  until  they  saw  this  list.  A. 
No,  but  I  thought  the  management  was  right,  whether 

I  had  a  job  or  not.  I  am  big  enough  to  stand  on  my  own 
two  feet. 

Q.  In  other  words,  you  do  not  need  a  labor  organization, 
do  you?  A.  No,  and  I  do  not  think  that  the  newspaper 
profession  should  have  one.  I  do  feel  that  we  ought  to 
have  some  sort  of  an  organization,  yes. 

Q.  Now,  did  you  attend  a  meeting  at  which  a  vote  was 
taken  whether  to  strike  or  prefer  charges  with  the  National 
Labor  Relations  Board?  A.  I  took — I  was  present  at  a 
meeting  where  a  vote  was  taken  to  strike. 

Q.  That  is  not  my  question.  A.  But,  I  was  not  present 
at  any  meeting  that  I  can  recall  where  a  vote  was  taken 
either  to  strike  or  to  bring  charges  before  the  Labor 
Board,  no. 

Q.  If  there  was  such  a  meeting  you  were  not  present?  A. 
That  is  right,  if  there  was  such  a  meeting  I  was  not  there. 
The  first  that  I  knew  of  the  Labor  Board,  as  I  stated  before, 
was  when  Mr.  Wanhope  said  that  a  resolution  had  been 
passed,  empowering  them  to  bring  the  charge. 

Q.  You  regard  Mr.  Wanhope  as  an  agitator?  A.  I  do 
not  think  there  can  be  any  question  about  it,  about 

1810  what  he  is. 

Trial  Examiner  Bokat :  The  answer  is  yes  ? 

The  Witness :  Yes,  the  answer  is  yes. 
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Q.  (By  Mr.  Levin)  Do  you  regard  Mr.  Scannell  as  an 
agitator?  A.  To  a  lesser  degree. 

Q.  You  consider  that  ground  for  discharge?  A.  Well,  I 
don’t — I  don’t  think  that  is  fair.  I  did  not  say  that — I  said 
T  did  not  think  there  was  any  discrimination. 

Q.  Now,  I  am  asking  your  opinion,  do  you  consider  that 
ground  for  discharge?  A.  Do  I  consider  that  ground  for 
discharge? 

Trial  Examiner  Bokat:  The  fact  that  one  is  an  agitator. 

Q.  (By  Mr.  Levin)  Yes.  A.  I  would  say,  no — provided — 
I  would  say  the  answer  is  no. 

Q.  No  provision  at  all?  A.  Certainly  there  would  be. 
When  a  person  would  make  himself  so  obnoxious  that  he 
would  disrupt  the  orderly  workings  of  a  concern,  I  would 
say  yes,  ordinarily  I  wrould  say  no. 

Mr.  Levin:  I  have  no  further  questions. 

Redirect  Examination 

Q.  (By  Mr.  Hanson)  What  position  does  your 
1811  son  have  with  the  Press  Company,  Mr.  Craigie?  A. 

He  is  a  copy  boy. 

Q.  What  is  a  copy  boy?  A.  Well,  he  largely  runs  er¬ 
rands  for  the  editorial  room,  has  certain  duties. 

Q.  Now,  I  believe  you  testified  you  attended  a  meeting 
of  the  Guild  sometime  in  December  where  again  the  ques¬ 
tion  came  up  of  dropping  these  charges,  is  that  correct?  A. 
Except  I  am  not  certain  as  to  the  date. 

Q.  Was  that  the  meeting  where  the  vote  was  eleven  to 
ten?  A.  I  attended  the  meeting  at  which  the  vote  was 
eleven  to  ten.  That  is  the  last  meeting  T  attended,  when¬ 
ever  it  was. 

Q.  Was  the  usual  resolution  to  make  that  a  unanimous 
vote  adopted  by  the  same  majority? 

Mr.  Levin :  There  is  no  testimony  that  that  is  the  usual 
thing. 

Mr.  Hanson:  There  is  a — some  testimony  that  every 
time  they  had  a  divided  vote  they  made  it  unanimous  by  a 
majority  vote. 

Trial  Examiner  Bokat:  There  is  no  such  testimony. 

Q.  (By  Mr.  Hanson)  Was  there  such  a  vote  taken  at 
that  meeting?  A.  I  do  not  recall  that  there  was. 
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Q.  Was  that  a  common  practice  of  the  Guild  at  the  meet¬ 
ings  you  attended?  A.  It  was  not  always  done.  It 

1812  was  done  at  some  of  them.  Generally,  on  the  ques¬ 
tion  of  strike  and  on  the  so-called  votes  of  confidence. 

Q.  The  question  as  to  reliability  of  Guild  officers  was 
put  to  you,  Mr.  Craigie?  A.  Yes,  sir. 

Q.  In  your  experience  as  a  newspaper  man,  both  as  a 
writer  and  publisher,  do  you  regard  a  reporter  as  honest 
who  would  quote  somebody  without  checking  up  to  see 
whether  or  not  the  statement  had  been  made?  A.  No,  I 
would  not,  absolutely  not. 

Q.  Now,  do  you  regard  it  as  an  honest  practise,  or  as  an 
honest  record,  to  state  that  a  closely  divided  vote  is  unani¬ 
mous  'when  there  is  still  objection  to  that?  A.  It  can  not 
be  honest  in  my  opinion.  It  can  not  be  any  such  thing. 

Q.  You  testified  that  you  were  in  the  Guild  show  in  1937, 
I  believe  ?  A.  I  wras. 

Q.  Do  you  recall  whether  Mr.  Lewis  attended  that  show? 
A.  That  I  can  not  recall. 

Q.  You  do  not  know?  A.  I  do  not  know. 

Q.  Was  Miss  Fales  present  at  those  meetings  of  the 
Guild  which  were  held  immediately  after  the  suspen- 

1813  sion  of  the  Knickerbocker  Press?  A.  I  believe  she 
was  at  most  of  them. 

Q.  Did  she  talk  at  those  meetings?  A.  Yes. 

Q.  Do  you  recall  her  urging  that  the  Guild  strike  quickly? 
And  intelligently?  A.  I  do. 

Q.  Were  members  of  the  Guild  who  were  not  employed 
by  the  Press  Company,  and  who  had  not  been  employed  by 
it,  in  attendance?  A.  At  some  of  the  meetings. 

Q.  At  some  of  the  meetings?  A.  Yes. 

Q.  Miss  Fales  was  not  employed  by  the  Press  Company, 
was  she?  A.  No. 

Q.  Was  she — were  those  meetings  of  Tri-Citv  Guild  or 
just  of  the  Knickerbocker  Press,  and  Albany  Evening 
New's  units?  A.  I  think  they  w’ere  largely  the  Albany  Eve¬ 
ning  New's  and  Knickerbocker  Press  units. 

Q.  But  you  do  not  recall?  A.  No. 

Q.  Now,  your  son  w^as  let  out,  I  believe  you  testified,  at 
the  time  of  the  suspension  of  the  Knickerbocker 

1814  Press?  A.  That  is  right. 
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Q..  And  lie  was  hired  some  ten  or  twelve  weeks 
later,  rehired?  A.  (the  witness  nodded  in  assent) 

Q.  Did  he  take  the  place  of  anybody,  so  far  as  you  know, 
who  was  discharged  on  July  1st,  when  he  was  re-hired  in 
September?  A.  No. 

Q.  Hum.  A.  Did  he  take  the  place  of  any  one  who  was 
discharged? 

Q.  Yes.  A.  No. 

Q.  Do  you  recall  whose  place  he  did  take  when  he  came 
back  to  work,  if  anybody’s?  A.  When  he  came  back  to 
work  he  went  down  to  the  business  office  to  take  the  place 
of  a  boy  who  had  left.  Then,  a  vacancy  occurred  in  the 
editorial  department,  one  of  the  copy  boys  left,  and  as  he 
is  interested,  and  his  interests  are  more  connected  with  the 
editorial  department  than  in  the  business  office,  he  was 
anxious  to  get  back  upstairs,  so  when  the  vacancy  occurred 
upstairs  he  took  over  the  job  of  the  boy  that  left  over  there. 

Q.  How  much  is  his  salary,  do  you  know?  A.  $18  a  week. 

Q.  What  was  he  getting  at  the  time  he  was  dis- 

1815  charged  in  July?  A.  $15  a  week. 

Q.  $15  a  week?  A.  (the  witness  shook  his  head 
in  assent) 

Mr.  Hanson:  That  is  all. 

The  Witness:  The  difference  there  is  that  he  now  has 
to  operate  one  of  the  stock  tickers.  I  do  not  know  just  what 
they  do  with  it. 

Q.  (By  Mr.  Hanson)  Do  you  know  whether  the  agree¬ 
ment  called  for  the  fact  that  one  who  worked  on  the  stock 
ticker  gets  $18  a  week  ?  A.  It  does. 

Mr.  Hanson :  That  is  all. 

Becross  Examination 

Q.  (By  Mr.  Levin)  Your  son  also  got  a  raise  by  virtue 
of  the  Guild  agreement,  did  he  not?  A.  Yes. 

Q.  What  was  that  increase,  do  you  know?  A.  Well,  now, 
I  am  not  sure  whether  he  was  getting  $10  or  $12.  He  was 
raised  to  $15. 

Q.  Did  you,  as  a  publisher,  ever — strike  that  out. 

Did  you,  as  a  reporter,  ever  print  a  quote  without  your¬ 
self  hearing  the  person  make  the  statement?  A.  No,  sir. 

Q.  It  is  not  the  practice  of  newspaper  reporters 

1816  to  ever  print  a  story  with  a  quote  without  actually 
hearing  the  statement  themselves? 
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Mr.  Hanson :  Or  checking  them  up,  was  the  question  that 
was  put  to  Miss  Fales. 

Mr.  Levin :  I  will  ask  my  question. 

Trial  Examiner  Bokat:  Yes. 

The  Witness:  Well,  yes,  I  can  see  where  it  might  be 
perfectly  possible. 

Q.  (By  Mr.  Levin)  That  would  be  where  a  person  got 
the  information  from  some  one  else,  who  overheard  it.  A. 
No,  absolutely  not.  From  the  person  who  made  the  state¬ 
ment. 

Q.  What  would  be  the  occasion  when  a  person  would  be 
permitted  to  put  a  story  with  a  quote  without  actually  hear¬ 
ing  the  statement  themselves?  A.  I  would  say  when  they 
checked  up  with  the  author — the  original  author  of  the 
statement.  I  certainly  would  not  use  any  quote  from  any¬ 
body  as  a  result  of  hearsay. 

Q.  If  you  saw  it  in  another  publication,  would  you  use  it? 
A.  Yes,  but  I  would  also  credit  that  publication. 

Q.  Would  that  make  it  any  the  more  true?  A.  Yes.  It 
would  make  my  story  more  true.  I  do  not  know  that  it 
would  make  the  quotation  any  more  true. 

Mr.  Levin:  No  further  questions. 

Mr.  Hanson:  That  is  all. 

1817  (Witness  excused.) 

Trial  Examiner  Bokat :  We  will  recess  until  9:30  o’clock 
to-morrow  morning. 

(Whereupon,  at  5:00  o’clock  p.  m.,  January  18,  1938,  the 
hearing  was  adjourned  to  9:30  o’clock  a.  m.,  January  19, 
1938.) 

1830  Proceedings 

Trial  Examiner  Bokat :  Are  you  ready  ? 

Mr.  Nixon :  I  will  call  Mr.  Henry  B.  Kraft. 

Mr.  Levin :  I  believe  there  was  some  colloquy  about  some 
minutes  yesterday. 

Trial  Examiner  Bokat:  Yes. 

Mr.  Levin:  I  find  that  minutes  were  mostly  minutes  of 
the  unit  meeting  at  which  the  regular  secretary  was  not 
present. 
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However,  since  the  matter  has  been  brought  out  by  the  Re¬ 
spondents  9  witnesses,  I  will  put  a  witness  on  in  rebuttal  and 
have  her  here  give  the  details  of  the  vote  which  was  omitted 
in  the  direct  examination,  because,  I  did  not  consider  it  of 
material  value  to  the  issues  in  the  case. 

Trial  Examiner  Bokat:  That  is  perfectly  proper.  I  will 
permit  you  to  do  that. 

Mr.  Nixon :  Do  I  understand  there  are  no  written  minutes 
of  these  meetings? 

Mr.  Levin:  Of  a  good  many  of  the  unit  meetings  there 
were  no  written  minutes  of  which  these  witnesses  speak. 
Of  some,  there  are  written  records.  All  those  that  we  have 
will  be  produced. 

Mr.  Nixon:  Your  proposal  is  that  you  will  supply  orally 
statement  of  the  result  of  votes  on  various  propositions? 

Mr.  Levin:  That  is  right. 

1831  Mr.  Nixon:  In  respect  to  those  meetings  in  which 
no  written  minutes  were  kept? 

Mr.  Levin :  In  so  far  as  we  can. 

Mr.  Nixon :  All  right. 

Henry  B.  Kraft,  a  witness  called  by  and  on  behalf  of  the 
Respondents,  being  first  duly  sworn,  was  examined  and  testi¬ 
fied  as  follows : 

Trial  Examiner  Bokat :  Give  vour  full  name  and  address 
to  the  reporter. 

The  Witness:  Henry  B.  Kraft,  760  Myrtle  Avenue,  Al¬ 
bany,  N.  Y. 

Trial  Examiner  Bokat:  I  think  the  record  should  indi¬ 
cate,  Mr.  Nixon,  that  Mr.  Hanson  is  still  is  incapacitated 
and  you  are  conducting  the  case  for  both  Respondents  this 

morning. 

Mr.  Nixon:  That  is  an  excellent  suggestion,  I  am  glad 
to  have  it. 

Furthermore,  I  would  not  want  my  appearance  here  this 
morning  on  behalf  of  the  witnesses  called  by  the  Press  Com¬ 
pany  to  be  construed  as  any  evidence  of  control  or  direction 
by  the  Gannett  Company. 

Trial  Examiner  Bokat:  I  think  the  record  will  be  clear 
on  it. 

Mr.  Nixon:  The  fact  is  that  I  am  pinch-hitting  for  Mr. 
Hanson.  He  is  confined  to  his  hotel  rooms  in  bed  this 
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1832  morning.  He  may  be  here  during  the  day.  Until  he 
comes,  I  will  take  his  place  and  conduct  this  hearing. 

Trial  Examiner  Bokat :  I  want  the  record  to  be  clear  that 
we  are  proceeding  with  the  consent  of  Mr.  Hanson. 

Mr.  Nixon:  I  can  state  that  I  have  Mr.  Hanson’s  consent 
to  proceed. 

Direct  Examination 

Q.  (By  Mr.  Nixon)  Mr.  Kraft,  at  the  present  time  are  you 
employed  by  the  Press  Company,  Inc?  A.  Yes,  sir. 

Q.  And  how  long  have  you  been  so  employed?  A.  Since 
the  first — I  believe  the  first  week  in  July,  1926. 

Q.  And  will  you  state  your  experience  prior  to  1926  in  the 
newspaper  business,  briefly?  A.  I  started  as  office  boy  on  the 
Knickerbocker  Press,  and  then  I  became  a  reporter  for  that 
paper.  Later  I  was  promoted  to  the  copy  desk. 

I  left  the  Knickerbocker  Press,  and  sometime  in  1925  I 
worked  for  the  Worcester  Gazette,  1922 — I  am  sorry,  I 
worked  for  the  Associated  Press  as  night  editor  in  the  New 
Jersey — Newark  office. 

Then,  I  worked  for  the  Worcester  Gazette,  and  later  was 
manager  of  the  International  News  Bureau  office  in  Harris¬ 
burg,  Pa. 

1833  Q.  And  then,  was  there  a  time  when  you  returned 
to  the  Press  Company,  Inc.?  A.  The  first  week  in 

July,  or  thereabouts,  in  1926? 

Q.  And  you  have  been  employed  by  that  company  contin- 

uouslv  ever  since?  A.  Yes. 

* 

Q.  Now,  will  you  state  whether  or  not  you  were  a  mem¬ 
ber  of  the  Tri-City  Newspaper  Guild?  A.  Whether  I  was  a 
member? 

Q.  Whether  you  are  a  member  now.  A.  I  believe  I  am 
a  member  to  this  date,  although  I  am  in  arrears  in  my 
dues. 

Q.  Did  you  join  the  Guild  when  it  was  first  organized? 
A.  Yes,  sir. 

Q.  Were  you  one  of  the  charter  members.  A.  Yes,  sir. 
Q.  Do  you  recall  what  month  the  Tri-City  Guild  was 
organized?  A.  I  believe  it  was  in  January  of  1934,  I  am 
not  clear  upon  that  point.  I  think  it  was  thereabouts. 

Q.  Will  you  tell  us  some  of  the  names  of  some  of  the 
other  charter  members  of  the  Tri-Citv  Guild?  A.  Warren 
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Flood,  John  Mooney,  also  Charles  Mooney,  Janet  Scott, 
Zoe  Fales,  Henry  Christman,  John  Mowers,  Julius  Heller, 
Austin  Scannell. 

1834  Q.  Mr.  Bowen?  A.  John  Bowen. 

Q.  All  right,  that  is  enough. 

Now,  do  you  recall  a  show  that  was  given  by  the  Tri- 
City  Guild  in  1936?  A.  Yes,  I  do. 

Q.  Did  you  have  anything  to  do  with  that  show?  A. 
Yes,  I  took  part  in  it. 

Q.  Were  you  at  any  time  an  officer  of  the  Tri-Citv  Guild? 
A.  I  believe  I  was  the  first  year,  secretary,  that  is,  the  first 
year  of  the  founding  of  the  Guild,  and  possibly  after  that 
I  held  office  of  assistant  comptroller,  but  whether  it  was 
before  or  after  my  secretaryship  I  am  not  clear.  It  was  in 
that  same  year. 

Q.  Were  you  ever  on  any  committees  of  the  Guild?  A.  I 
do  not  recall. 

Q.  Now,  referring  to  this  1936  show,  is  that  the  one 
for  which  a  program  was  printed  up  for  the  Guild?  A. 
There  was  a  program  printed  for  the  Guild. 

Q.  Was  that  the  one  that  was  printed  in  the  plant  of 
the  Press  Company?  A.  I  understood  that  it  had  been 
printed  in  the  plant  of  the  Press  Company. 

Q.  You  say  you  participated  in  that  show?  A.  I 

1835  did. 

Q.  Did  you  see  Mr.  McDonald  present?  A.  Yes. 
Q.  Was  there  a  show  given  by  the  Guild  in  1937?  A. 
Yes,  there  was. 

Q.  And  did  you  participate  in  that  show?  A.  I  did. 

Q.  Will  you  state  whether  or  not  you  saw  Mr.  Lewis 
present  at  that  show?  A.  I  do  not  know  whether  I  saw 
Mr.  Lewis  present  at  that  particular  night  or  not.  Some¬ 
thing  had  occurred  that  day  which  made  things  a  bit — 
made  the  things  appear  pretty  hazy.  I  understood  after¬ 
wards  that  he  had  appeared. 

Q.  You  talked  with  Mr.  Lewis  about  it  afterwards?  A. 
A  few  days,  about  a  week  or  so  after  I  came  back  to  work, 
they  told  me  he  had  seen  the  show  and  liked  it  very  much. 

Q.  Now,  did  you  attend  a  meeting  of  the  Knickerbocker 
Press  and  the  Evening  News  units  of  the  Tri-City  Guild, 
which  was  held  in  the  library  of  the  Press  Company  shortly 
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after  a  certain  editorial  appeared  in  the  Guild  Reporter? 
A.  Yes,  I  did. 

Q.  When  was  that  meeting  held  in  relation  to  the  day  of 
the  publication  of  the  editorial  in  the  Guild  Reporter?  A. 
I  am  not  clear,  but  I  believe  it  was  a  day  or  two  after 
the  paper  had  been  distributed. 

1836  Q.  Held  in  the  afternoon?  A.  In  the  afternoon. 
Q.  Around  four  o’clock.  A.  Around  that  time. 

Q.  And  where  was  it  held?  A.  In  the  library,  or  morgue, 
of  the  Knickerbocker  Press  and  Evening  News. 

Q.  Will  you  state  what  the  purpose  of  that  meeting  was  ? 
A.  As  I  recall  it,  the  purpose  of  that  meeting  was  to  de¬ 
termine  the  author  of  the  article  and  further  to  determine 
what  steps  were  to  be  taken  to  formulate  an  apology  to 
Mr.  Lewis  for  that  article. 

Q.  Did  you  know  who  the  author  of  the  article  was? 
A.  No,  sir. 

Q.  Now,  after  the  meeting  was  there  some  discussion 
with  reference  to  the  proposal  to  apologize  to  Mr.  Lewis? 
A.  Yes,  sir. 

Q.  Were  there  some  of  the  persons  present  at  that  meet¬ 
ing  who  opposed  making  an  apology  to  Mr.  Lewis?  A. 
As  I  recall  it,  there  were. 

Q.  Will  you  tell  us  who  those  persons  were?  A.  I  do  not 
recall  all  of  them.  I  remember  the  names  of  perhaps 
one  or  two,  at  that  time  Miss  Scott,  Mr.  Scannell. 

Q.  That  is,  Miss  Scott  and  Mr.  Scannell  opposed  the 
writing  of  an  apology  to  Mr.  Lewis?  A.  I  believe 

1837  so,  as  near  as  I  can  recollect. 

Q.  Yes.  Now,  from  1926  on  which  paper  were 
you  employed,  by  the  Knickerbocker  Press  or  the  Evening 
News?  A.  I  was  employed  on  the  Knickerbocker  Press 
from  1926  until  about  three  years  ago. 

Q.  That  would  be  perhaps  in  February —  A.  Perhaps  in 
the  coming  February  I  believe  it  will  be  three  years. 

Q.  That  is,  then  you  were  transferred  to  the  News  about 
February,  1935?  A.  That  is  right. 

Q.  Is  that  correct?  A.  Yes,  sir. 

Q.  Now,  at  the  time  you  were  transferred  to  the  News, 
what  duties  did  you  perform  after  you  were  transferred? 
A.  I  was  head  of  the  copy  desk  of  the  Evening  News. 
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Q.  You  had  experience  on  the  copy  desk  before?  A. 
Yes,  sir. 

Q.  Do  you  remember  the  time  Mr.  Lewis  came  to  work  for 
the  Press  Company,  approximately?  A.  No,  I  do  not 
recall  the  approximate  time  he  went  to  work. 

Q.  You  remember  there  was  a  time  when  Mr.  Lewis 
came  to  wrork  for  the  company?  A.  Yes,  sir. 

1838  Q.  Had  you  known  Mr.  Lewis  before  that  time? 
A.  No,  I  did  not. 

Q.  Did  Mr.  Lewis  ever  ask  you  if  you  were  a  member 
of  the  Guild?  A.  No,  he  never  did,  although  I  assumed 
he  knew  I  was. 

Q.  Did  you  ever  hear  Mr.  Lewis  denounce  the  Guild? 
A.  No,  I  did  not. 

Q.  Or  make  any  statements  to  the  effect  that  members 
of  the  Guild  were  rats?  A.  I  did  not  hear  him  say  that. 

Q.  Or  that  the  Guild  would  wreck  the  company?  A.  No, 
I  did  not. 

Q.  Did  Mr.  Lewis  make  any  such  statements  as  that  in 
your  hearing  or  in  your  presence?  A.  At  no  time. 

Q.  Now  will  you  state  whether  or  not  notices  of  the  meet¬ 
ings  of  the  Guild  were  posted  any  place  on  the  premises  of 
the  Press  Company?  A.  Yes,  sir. 

Q.  Whereabouts?  A.  They  wTere  posted  up  toward  what 
we  might  call  the  rear  of  the  room,  toward  the  copy  desk, 
and  near  the  city  desk,  on  the  bulletin  board. 

Q.  Where  all  persons  who  passed  might  see  and  read  it? 
A.  Yes. 

1839  Q.  And  was  that  bulletin  board  in  the  room  where 
the  various  employees  of  the  editorial  department 

worked?  A.  Yes. 

Q.  And  is  this  editorial  a  large  room  with  a  number  of 
desks  in  it?  A.  Yes,  it  is. 

Q.  The  desks  are  all  located  close  together?  A.  Yes, 
sir. 

Q.  Will  you  state  whether  or  not  you  heard  discussions 
of  what  transpired  at  Guild  meetings  while  you  were  at 
work  in  the  editorial  room?  A.  Very  frequently. 

Q.  That  is,  would  you  hear  what  had  transpired  at  the 
meeting  the  night  before?  A.  Yes,  it  was  very  possible. 

Mr.  Levin:  Fix  the  time  and  place  of  these  conversa¬ 
tions. 
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Mr.  Nixon :  He  has  not  testified  to  any  conversation. 

Mr.  Levin:  Wait  a  second. 

Trial  Examiner  Bokat:  I  will  ask  that  you  fix  the  gen¬ 
eral  time  when  he  overheard  these  conversations. 

Mr.  Nixon:  All  right. 

Q.  (By  Mr.  Nixon)  Can  you  state  some  occasions  when 
you  overheard  conversations  by  Guild  members  with  re¬ 
spect  to  what  had  happened  at  a  previous  night’s 

1840  meeting  of  the  Guild?  A.  Those  very  frequently 
happened  both  before  and  after  the  meetings  of  the 

two  papers. 

Q.  Yes.  Some  of  the  things  that  were  discussed  at  the 
meetings  were  again  discussed  the  following  day  in  the 
editorial  room?  A.  Yes. 

Q.  More  or  less  openly?  A.  Yes,  openly. 

Q.  No  attempt  made  to  subdue  one’s  voice  or  to  talk  in  a 
subdued  tone?  A.  No. 

Mr.  Levin :  Object  to  that  question.  It  is  a  leading  ques¬ 
tion. 

Trial  Examiner  Bokat:  I  will  allow  it. 

Objection  overruled. 

Q.  (By  Mr.  Nixon)  Now,  you  state  whether  or  not  you 
ever  attended  a  meeting  of  the  Tri-City  Guild  at  which  a 
resolution  was  passed  authorizing  any  one  on  behalf  of  the 
Tri-City  Guild  to  present  charges  to  the  National  Labor 
Relations  Board?  A.  I  recall  no  such  meeting. 

Q.  Did  you  attend  several  meetings  of  the  Tri-Citv  Guild 
after  the  Knickerbocker  Press  abandoned  the  morning 
field?  A.  Yes,  I  did. 

Q.  How  many  of  such  meetings?  A.  Possibly  all 

1841  of  them. 

Q.  You  had  been  active  in  the  Guild,  had  you?  A. 

Yes,  sir. 

Q.  From  the  time  it  was  organized?  A.  Yes,  sir. 

Q.  Who  else  was  active  with  you  in  Guild  organization 
and  development?  A.  Well,  in  the  first  year  we  mostly  all 
of  us  were  active  in  organizing  the  Guild  and  keeping  it 
going. 

Q.  Was  Mr.  Mooney  one  of  those  who  was  active  with 
you,  Charles  Mooney?  A.  Both  Charles  Mooney  and  John 
Mooney. 

Q.  Mr.  Flood?  A.  Mr.  Flood  was  active,  yes. 


THE  PRESS  CO.  ET  AL.  VS.  NAT.  LABOR  RELATIONS  BOARD.  985 

Q.  Now,  did  you  hear  any  discussion  at  the  Guild  meet¬ 
ings  shortly  after  July  1, 1937,  with  reference  to  presenting 
charges  to  the  National  Labor  Relations  Board?  A.  Yes, 
sir,  there  was  some  such  discussion. 

Q.  And  will  you  give  us  the  substance  of  the  discussion? 

Mr.  Levin :  Have  the  time  and  place  of  it,  please. 

Trial  Examiner  Bokat:  Time  and  place  of  the  meeting. 

Q.  (By  Mr.  Nixon)  All  right.  Fix  the  time  and  place  of 
the  meeting  as  accurately  as  you  can.  A.  Well,  there  was 
discussion  of  the  National  Labor  Relations  Board  charges 
and  also  of  a  conditional  strike  vote,  somewhere 

1842  around  the  first  or  second  week  after  the  merger  of 
the  two  papers. 

Q.  Yes.  Was  any  motion  made  to  present  charges  to  the 
National  Labor  Relations  Board?  A.  I  am  not  clear  on 
that  point.  It  was  discussed  and  unless  I  am  mistaken 
there  wras  an  alternative  whether  to  take  a  conditional 
strike  vote  or  present  charges  to  the  National  Labor  Rela¬ 
tions  Board. 

I  believe  we  took  the — a  vote  on  both  and  the  conditional 
strike  vote  passed  through  in  preference  to  the  other.  I 
believe  that  was  it. 

Q.  Is  it  your  recollection  that  the  proposition  -was  put  up 
in  the  alternative  as  to  whether  to  strike  or  refer  the 
charges  to  the  National  Labor  Relations  Board,  and  that 
the  majority  voted  in  favor  of  a  strike,  is  that  correct?  A. 
Yes. 

Q.  Now,  subsequently  was  there  some  limitation  put  on 
the  committee’s  authority  to  actually  declare  a  strike?  A. 
I  do  not  know. 

The  proposition  was  put  to  us,  a  conditional  strike  vote 
did  not  mean  strike.  It  meant  that  the  committee  was  em¬ 
powered  to  employ  the  word  “strike”  in  its  negotiations. 
But,  in  the  event  of  strike,  it  would  be  necessary  for  the 
committee  to  return  to  the  Guild  for  another  vote. 

Q.  When  was  the  first,  that  is  the  first  you  knew  the 

1843  charges  had  actually  been  filed  in  the  National  Labor 
Relations  Board  in  connection  with  any  transactions 

at  the  Press  Company?  A.  Possibly  about  two  weeks  or 
so  after  the  merger  of  the  papers. 

Q.  What  vras  the  occasion  of  that?  A.  It  was — some  one 
announced,  some  one  in  front  of  the  meeting  room  an- 
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nounced  that  charges  had  been  tiled  and  had  been  in  the 
hands  of  the  National  Labor  Relations  Board  for  about  a 
week. 

Q.  Yes,  any  other  statement  made  with  respect  to  the 
attitude  of  the  N.  L.  R.  B.  toward  the  case?  A.  It  was 
announced  on  a  number  of  occasions — 

Mr.  Levin:  Have  the  time  and  place  of  these  announce¬ 
ments  set. 

Trial  Examiner  Bokat:  Yes. 

The  Witness :  Within  the  first  couple  of  weeks  after  the 
merger  of  the  papers,  it  was  announced  that  the  N.  L.  R.  B. 
had  said — the  N.  L.  R.  B.  and  attorneys  for  the  National 
Guild  said  the  Guild  had  an  open  and  shut  case. 

Q.  (By  Mr.  Nixon)  Who  made  that  statement?  A.  I  am 
not  sure  whether  it  was  Miss  Scott  or  Mr.  Wanhope. 

Q.  Now,  you  know  Mr.  Wanhope,  do  you?  A.  Yes,  sir. 

Q.  Did  you  ever  attend  any  meeting  of  the  Guild  at  which 
Mr.  Wanhope  made  any  statement  in  relation  to 

1844  what  he  would  do  if  he  were  reinstated?  A.  Yes,  sir. 
He  said  he  would  go  back  for  one  day. 

Q.  How  many  times  did  he  make  that  statement?  A.  A 
few  times. 

Q.  Yes. 

Mr.  Levin:  May  I  have  the  place  and  the  time  of  those 
statements? 

Trial  Examiner  Bokat:  Yes,  will  you  fix  the  time  and 
place  of  those  meetings? 

The  Witness :  Yes. 

He  made  the  statement,  the  first  statement  I  recall  within 
a  few  weeks  after  the  two  papers  merged  and  about  a  week 
or  two  afterwards,  that  is  later,  that  would  make  it  about 
a  month  later,  and  then  at  two  unit  meetings  that  I  recall 
in  the  Capitol  Hotel. 

Trial  Examiner  Bokat:  You  recall  four  distinct  occa¬ 
sions  when  he  made  that  statement? 

The  Witness :  I  recall  about  three  or  four  occasions,  yes. 

Q.  (By  Mr.  Nixon)  And  the  substance  of  his  statement 
was  that  he  would  stay  for  one  day?  A.  Yes. 

Q.  And  then  leave  if  he  were  reinstated,  is  that  correct? 
A.  That  was  the  impression. 

1845  Q.  That  is  substantially  the  statement  which  you 
heard  on  the  four  occasions?  A.  Yes,  sir. 
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Q.  All  of  them  at  Guild  meetings  or  unit  meetings?  A. 
Or  unit  meetings,  yes. 

Q.  At  which  others  were  present  besides  yourself?  A. 
Yes,  sir. 

Q.  And  two  of  thme  you  have  identified  as  having  been 
made  at  the  Capitol  Hotel,  is  that  correct?  A.  Yes. 

Q.  How,  do  you  know  Mr.  Henry  Christman?  A.  Yes, 
sir. 

Q.  Did  you  ever  have  any  work  to  do  in  connection  with 
work  which  Mr.  Christman  was  doing?  A.  Yes,  while  on  the 
copy  desk  I  handled  a  good  deal  of  Mr.  Christman’s  copy. 

Q.  What  do  you  say  with  reference  to  Mr.  Christman’s 
copy  in  comparison  with  that  submitted  by  others  to  you? 
A.  I  regarded  it — 

Mr.  Levin :  I  object  to  the  question.  There  is  no  founda¬ 
tion  laid  for  the  question  as  to  comparison. 

Trial  Examiner  Bokat :  Yes,  I  think  there  should  be  some 
foundation  laid,  Mr.  Nixon. 

Mr.  Nixon :  All  right. 

Exception. 

1846  Q.  (By  Mr.  Nixon)  You  have  been  on  the  copy 
desk  for  a  number  of  years?  A.  Yes,  sir. 

Q.  Now,  how  many  all  told?  A.  I  have  been  on  the  copy 
desk  of  the  Knickerbocker  Press  and  Evening  News  alto¬ 
gether  a  total  of  about  eleven  or  twelve  years. 

Q.  During  that  time  have  you  taken  copy  from  a  great 
number  of  people?  A.  Yes,  sir. 

Q.  And  have  you  subsequently  seen  the  material  that 
passed  through  your  hands  published  in  the  newspaper? 
A.  Yes,  sir. 

Q.  Have  you  heard  commendations  for  some  of  those  who 
passed  copy  through  your  hands?  A.  Yes,  sir. 

Q.  And  criticism  of  others?  A.  Oh,  yes. 

Q.  And  from  your  experience  on  the  copy  desk,  are  you 
able,  in  your  own  opinion,  to  distinguish  between  good  copy 
and  bad  copy?  A.  I  should  think  so. 

Q.  What  was  there  with  reference  to  Mr.  Christman’s 
copy,  in  comparison  with  that  submitted  by  others?  A. 
Well,  his  spelling  was  sometimes  poor. 

1847  Q.  Now,  just  stop  for  a  minute.  Is  it  important  or 
is  it  not  important  to  spell  correctly  in  submitting 

copy?  A.  Why,  yes,  it  is,  but,  of  course,  many  reporters 
do  make  mistakes  in  spelling. 
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Q.  And  you  say — did  you  finish?  A.  Many  reporters  do 
make  mistakes  in  spelling.  It  seemed  to  me  Mr.  Christman 
made  more  than  the  average. 

Q.  Yes.  Now,  was  there  anything  else  about  the  copy 
that  Mr.  Christman  submitted?  A.  Well,  it — it  was  gen¬ 
erally  written  poorly. 

Q.  Yes?  A.  In  my  opinion.  It  was  inferior. 

Q.  Will  you  state  at  the  present — state  whether  or  not 
at  the  present  time  you  are  writing  any  obituaries  for  the 
Press  Company?  A.  Yes,  sir. 

Q.  Right  at  the  present  time?  A.  Yes,  sir. 

Q.  Have  you  in  the  last  few  weeks?  A.  Yes,  I  have. 

Q.  Do  you  consider  the  writing  of  obituaries  an  inferior 
assignment  on  a  newspaper?  A.  No,  I  do  not.  I — 

Mr.  Levin:  What  is  the  answer? 

The  Witness :  I  do  not. 

1848  Trial  Examiner  Bokat:  What  is  the  rest  of  the 
answer? 

The  Witness:  I  believe  everything  is  important  in  the 
editorial  department. 

Trial  Examiner  Bokat:  Can  you  hear  him? 

Mr.  Levin :  I  did  not  get  the  answer. 

Trial  Examiner  Bokat :  Mr.  Levin  wants  to  hear  you,  too. 
The  Witness :  I  do  not  believe  obituaries  are  unimportant. 
I  believe  everything  that  goes  in  the  newspaper  is  im¬ 
portant. 

Q.  (By  Mr.  Nixon)  Yes.  Are  you  doing  some  of  that 
kind  of  work  which  was  formerly  done  by  Mr.  Mowers? 
A.  Yes,  sir. 

Q.  Do  any  other  work  that  Mr.  Mowers  formerly  did? 
A.  Yes,  I  handle  the  state  page — or  the  church  page,  school 
page,  and  re-writes,  and  one  day  a  week  I  am  on  the  radio. 
That  is  part  of  my  work,  too. 

Q.  So,  that  you  are  doing  the  same  work  in  respect  to 
the  church  page  which  Moers  did,  is  that  correct?  A.  I 
believe  so. 

Q.  And  is  that  also  true  with  reference  to  the  school  page? 
A.  I  believe  that  is  true. 

Q.  Yes.  Now,  I  believe  you  said  you  were  now  also  doing 
some  radio  broadcasting?  A.  Yes. 

1849  Q.  How  often?  A.  One  day  a  week,  on  Wednesday. 
Q.  Is  that  some  of  the  work  that  was  formerly 

done  by  Mr.  Mowers?  A.  Yes,  it  was. 
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Q.  Will  you  state  whether  or  not  yon  consider  the  han-  j 
dling  of  the  church  page,  the  school  page,  and  radio  broad-  j 
casting  as  an  inferior  assignment?  A.  I  do  not  regard  any  j 
of  these  inferior  in  the  editorial  department. 

Q.  Or  one  that  is  beneath  your  dignity?  A.  No,  I  do  not.  j 

Q.  Or  one  that  is  less  important  than  some  work  to  which  j 
you  might  be  assigned?  A.  There  is  other  work  which  may  | 
be  more  desirable,  but  it  is  not  more  important  or  beneath  j 
any  one’s  dignity  that  I  can  see. 

1850  Trial  Examiner  Bokat:  Would  you  say  that  it  i 
was  of  less  importance  than  other  work? 

The  Witness:  I  believe  that  is  a  matter  of  individual  j 
opinion. 

Trial  Examiner  Bokat:  I  believe  there  was  a  question  j 
that  counsel  asked  you,  and  I  did  not  get  a  definite  answer  j 
to  it.  j 

The  Witness:  Do  I  regard  it  as  less  important? 

Trial  Examiner  Bokat:  Comparative  importance  of  the  j 
work. 

The  Witness :  No,  I —  j 

Trial  Examiner  Bokat:  We  concede  that  everything  is  | 
important  that  is  put  out  by  a  newspaper. 

The  Witness :  It  is  important. 

Trial  Examiner  Bokat:  Just  as  important  as  anything 
else? 

The  Witness:  Yes. 

Trial  Examiner  Bokat:  You  would  say  all  the  work  on  j 
a  newspaper  is  of  average  importance,  is  that  correct? 

The  Witness :  Some  stories  may  be  more  important,  but 
the  work  itself,  in  a  broader  sense,  is  just  as  important. 

Trial  Examiner  Bokat:  I  concede  that  everything  is  im-  i 
portant. 

The  Witness:  It  is  just  as  important,  for  instance,  to  ! 
write  an  obituary  or  a  church  item  as  it  is  to  cover  the  j 
Capitol.  %  j 

1851  Trial  Examiner  Bokat:  We  are  speaking  compara-  j 
tively  there,  Mr.  Witness. 

The  Witness:  Comparatively,  it  may  not  be  as  important. 

Trial  Examiner  Bokat :  All  right. 

The  Witness :  As  some  other  assignment. 

Trial  Examiner  Bokat:  I  understand. 

The  Witness:  Or  desirable,  but  it  is  important,  just  the 
same. 
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Trial  Examiner  Bokat :  All  right. 

Proceed. 

Q.  (By  Mr.  Nixon)  Will  you  state  whether  or  not  you 
prepared  some  obituaries  that  occupied  more  than  a  couple 
of  paragraphs  of  space  in  the  newspaper?  A.  Yes. 

Q.  Do  you  recall  one  that  you  wrote  in  respect  to  a  Mr. 
Matt  Brazie,  for  which  you  received  a  by-line?  A.  Yes,  I 
do.  I  believe  that  was  among  the  first  I  had  written.  Yes. 

Q.  Was  that  written  recently?  A.  I  believe  it  was  written 
the  first  week  in  October,  or  November,  I  should  say. 

Trial  Examiner  Bokat:  This  year? 

The  Witness :  This  year — or,  1937,  that  is  right. 

1852  Trial  Examiner  Bokat :  I  meant,  1937. 

Q.  (By  Mr.  Nixon)  Do  you  recall  writing  an  obit¬ 
uary  with  reference  to  John  Cavanagh,  with  a  by-line  by 
yourself?  (Showing  witness  the  obituary  in  question.) 
A.  Yes,  sir. 

Q.  When  was  that  written?  A.  Also  in  November,  the 
first  part,  that  I  was  on  that  job. 

Q.  1937?  A.  1937. 

Q.  How  much  space  did  that  obituary  occupy  in  the  news¬ 
paper?  A.  About  three-quarters  of  a  column. 

Q.  Three-fourths  of  a  column?  A.  Yes. 

Q.  And  how  much  space  did  the  obituary  with  reference 
to  Mr.  Brazie  occupy?  A.  About  the  same  thing,  I  would 
say. 

Q.  Do  you  recall  an  obituary  with  reference  to  Mrs.  Mary 
Fradenburg,  written  by  yourself,  with  a  by-line?  A.  Yes, 
sir.  I  remember  that,  yes,  I  do. 

Q.  And  what  time  was  that  written?  A.  That  was  also 
written  in  November  of  1937. 

Q.  Of  1937?  A.  Yes. 

1853  Q.  How  much  space  did  that  obituary  occupy  in 
the  newspaper?  A.  About  a  third  of  a  column. 

,  Q.  Do  you  recall  an  obituary  in  respect  to  Mary  Mor¬ 
rison,  which  was  written  by  yourself,  with  a  by-line?  A. 
Yes,  I  do. 

Q.  And  vrhen  wras  that  written  ?  A.  Also  around  the  first 
month  that  I  was  on  the  job. 

Q.  During  December,  1937?  A.  Yes.  That  is  the  proper 
date,  I  believe. 

Q.  And  how*  much  space  did  that  obituary  occupy  in  the 
newspaper?  A.  Slightly  more  than  half  a  column. 
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Q.  Do  you  recall  an  obituary  which  you  wrote  in  respect 
to  Patrolman  Edward  J.  Flynn,  with  a  by-line  by  yourself? 
A.  Yes,  sir.  I  recall  that. 

Q.  And  what  was  the  date  that  that  obituary  was  written, 
do  you  know?  A.  January  5. 

Q.  1938?  A.  1938. 

Q.  With  a  by-line  by  yourself?  A.  Yes,  sir. 

Q.  And  how  much  space  did  that  obituary  oceuijy  in  your 
paper?  A.  Slightly  more  than  a  third  of  a  column. 

1854  Q.  And  what  was — do  you  recall  that  during  this 
period  after  July  1,  1937,  a  number  of  obituaries 

have  appeared  in  the  paper  written  by  yourself  and  others 
occupying  considerably  more  space  than  two  paragraphs? 
A.  Yes. 

Q.  And  has  that  been  the  case  always  with  the  Press 
Company,  or  does  that  represent  more  attention  to  obit¬ 
uaries  than  had  previously  been  paid  to  them?  A.  I  would 
say  that  it  represents  a  bit  more  research  and  effort. 

Trial  Examiner  Bokat:  Than  had  formerly  been  given 
to  it? 

The  Witness:  Yes. 

Trial  Examiner  Bokat :  Over  what  period  of  time  would 
you  say  that  more  work  was  attached,  more  effort  was  at¬ 
tached  to  the  obituaries? 

The  Witness :  I  did  not  mean  it  in  that  sense,  that  more 
work  and  more  effort  was  attached,  I  would  say  it  all  de¬ 
pended  on  the  individual.  If  he  wanted  to  get  back  of  it, 
he  could  dig  facts  behind  an  ordinary  obituary  that  would 
make  a  page  of  a  story  or  a  half  column.  It  all  depended  on 
himself. 

Q.  (By  Mr.  Nixon)  Mr.  Kraft,  have  you  received  any  in¬ 
crease  in  salary  recently?  A.  No,  sir. 

1855  Q.  When  was  the  last  increase  in  salary  which  you 
received  from  the  Press  Company,  Incorporated? 

A.  1929  or  1930. 

Q.  No  increase  since  that  time?  A.  No  increase  except 
through  restoration  of  a  pay  cut. 

Q.  Yes.  That  is,  you  took  a  cut  at  the  same  time  others 
took  one?  A.  Yes,  sir. 

Q.  That  was  subsequently  restored  to  you?  A.  Yes,  sir. 
Q.  And  since  that  time,  you  have  had  no  increase  in 
salary?  A.  None  whatsoever. 
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Q.  You  think  the  date  that  that  restoration  took  place 
was  sometime  in  1929  or  1930? 

Trial  Examiner  Bokat :  The  cut,  1  believe,  he  said. 

The  Witness:  The  cut  was  in  1930,  I  believe. 

Q.  (By  Mr.  Nixon)  When  was  the  restoration?  A.  Last 
March,  I  believe,  by  Guild  agreement. 

Q.  1937?  A.  1937. 

Q.  Do  you  know  whether  or  not  there  was  a  time  when 
Mr.  Christman  was  taken  off  the  copy  desk?  A.  Yes, 

1856  sir. 

Q.  When  was  that,  can  you  tell  us  ?  A.  Definitely, 
I  do  not  know. 

Q.  Can’t  you  give  us  an  idea?  A.  It  was,  I  believe — I 
believe  it  was  either  the  latter  part  of  1935  or  the  fore 
part  of  1936,  around  that  time  some  time. 

Q.  Do  you  know  the  reason  he  was  taken  off  the  copy 
desk?  A.  He  did  not  like  copy  desk  work  at  all. 

Q.  Did  he  say  so?  A.  Yes. 

Q.  Do  you  know  what  work  he  was  assigned  to  after  he 
was  taken  off  the  copy  desk?  A.  I  believe  he  was  sent  to 
the  City  Hall. 

Q.  Do  you  have  any  feeling  of  insecurity  in  your  position 
with  the  Press  Company?  A.  Have  I? 

Q.  Did  you  ever  have  any  feeling  of  insecurity?  A.  Yes, 
I  should  have,  but  that  was  some  years  ago. 

Q.  Yes.  In  recent  years,  I  mean.  A.  Not  at  all. 

Q.  Since  Mr.  Lewis  came  there?  A.  Not  at  all. 

Trial  Examiner  Bokat :  What  do  you  mean  by  that  ques¬ 
tion? 

Mr.  Nixon:  What  did  Mr.  Christman  sav?  He  savs  he 
felt  insecure  in  his  position,  wiien  he  gave  his  tes- 

1857  timonv.  I  do  not  know’  what  Christman  meant.  If 
you  can  tell  me  that — 

The  Witness :  I  w’ould  like  to  elaborate  on  that. 

Mr.  Nixon :  Let  Mr.  Levin  ask  you  about  that. 

That  is  all ;  he  is  your  witness. 

Cross  Examination 

Q.  (By  Mr.  Levin)  Was  it  wiien  Mr.  Lewis  first  came 
that  you  started  to  feel  secure  in  your  position,  Mr.  Kraft? 
A.  Not  at  all. 

Q.  When  did  you  first  start  to  feel  secure  in  your  posi¬ 
tion?  A.  I  first  started  to  feel  secure  in  my  position  wiien 
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I  was  first  employed  by  the  Knickerbocker  News — the 
Knickerbocker  Press. 

Q.  You  never  felt  insecure  since?  A.  I  never  have. 

Q.  About  your  position  ?  A.  I  did  not  care  if  I  was  fired 
or  not.  It  never  made  any  difference  to  me. 

Q.  Do  you  depend  for  your  income  on  your  salary?  A. 
I  do. 

Q.  You  have  no  care  whether  or  not  you  are  earning  your 
salary?  A.  I  have  no  care  if  I  hold  a  job  in  Albany.  I 
believe  I  can  always  get  one  somewhere  else.  I  be- 

1858  lieve  that. 

Q.  You  did  not  join  the  Guild  for  any  security  of 
tenure,  did  you?  A.  I  did  not.  I  did  not  care  about  that. 

Q.  However,  you  joined  the  Guild?  A.  Indeed,  I  did. 

Q.  Felt  yourself  a  good  member?  A.  I  beg  your  pardon? 

Q.  Felt  yourself  a  good  member  of  the  Guild?  A.  I  al¬ 
ways  did. 

Q.  What  did  you  think  you  were  getting  out  of  the 
Guild?  A.  I  maintained  since  the  Guild  was  organized,  I 
probably  never  worked  to  benefit  by  the  Guild.  My  pur¬ 
pose  in  joining  the  Guild  was  because  of  the  fact  that  I  had 
previously  worked  for  employers  who  would  fire  a  person 
without  caring  for  the  cut  of  his  hair,  or  the  color  of  his 
tie.  There  were  many  such  employers. 

I  had  heard  much  about  them  from  others.  It  was  not 
that  I  cared  personally  whether  I  lost  my  job.  I  needed 
a  job,  that  is  true,  as  well  as  anybody  else.  I  thought  I 
could  afford  to  be  independent. 

Q.  So  that  is  the  reason  you  joined  the  Guild?  A.  I 
joined  the  Guild  for  that  purpose. 

Q.  Yes.  Now,  you  did  benefit  by  the  Guild,  did  you  not? 
A.  To  the  extent  of  a  restoration  in  pay,  yes. 

1859  Q.  Well,  that  is  benefit,  is  it  not? 

Mr.  Nixon:  He  answered  your  question;  I  submit 
he  answered  it. 

The  Witness:  Yes. 

Q.  (By  Mr.  Levin)  How  much  of  a  restoration  in  pay 
did  you  get?  A.  $10  a  week. 

Q.  Now,  what  education  had  you  had,  formal  education, 
Mr.  Kraft?  A.  Public  school  education,  and  three  years 
in  high  school,  during  which  I  passed  only  music. 

Q.  And  that  is  the  extent  of  your  education?  A.  That  is 
the  extent  of  my  education. 
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Mr.  Nixon:  You  mean,  your  school  education? 

The  Witness:  Yes,  school  education. 

Mr.  Nixon :  We  never  get  fully  educated,  Mr.  Levin. 

Q.  (By  Mr.  Levin)  Now,  you  testified,  Mr.  Kraft,  that 
you  believe  you  are  a  member  because  the  only  thing  you 
can  think  of  that  might  affect  that  was  your  arrearages  in 
dues,  is  that  right?  A.  Yes. 

Q.  Otherwise,  you  consider  yourself  a  member  in  good 
standing?  A.  I  do.  I  have  never  been  notified — never  been 
formally  notified  that  I  was  suspended. 

1860  Q.  Have  you  been  notified  informally  that  you 
were  not  considered  a  member  of  the  Guild  in  good 

standing?  A.  At  no  time,  no. 

Q.  Did  you  ever  propose,  or  make  a  proposal  for  the 
Guild  to  dissolve  or  change  its  form?  A.  Never  for  the 
Guild  to  dissolve. 

Q.  Did  you  make  a  motion  for  the  Guild  to  change  its 
form  in  some  way?  A.  Yes,  sir,  I  did. 

A  few  weeks — about  a  month  or  so  ago,  I  suggested  that 
the  Tri-Citv  Guild  be  divorced,  that  each  city  have  its  own 
Guild.  In  that  way  the  Albany  Guild  would  be  stronger. 

Q.  And  was  there  another  proposal  by  someone  else  at 
that  meeting  that  the  Guild  drop  its  affiliation  with  the 
American  Newspaper  Guild?  A.  Yes,  sir. 

Q.  And  was  that  by  Miss  Steele?  A.  I  do  not  recall. 
There  were  a  number  of  proposals  made  that  night. 

Q.  Well,  of  the  same  nature,  to  get  out  of  the  American 
Newspaper  Guild?  A.  No,  there  were  various  proposals 
made.  There  was  one — 

Q.  I  am  asking  about  this  one.  A.  I  do  not  know  who 
made  it. 

Q.  Do  you  remember  that  there  was  such  a  pro- 

1861  posal  ?  A.  The  proposal,  as  I  recall  it,  was  that  the 
Tri-Citv  Newspaper  Guild  leave  the  National,  or  the 

American  Newspaper  Guild. 

Q.  And  form  an  independent  local  union,  wasn’t  that  it? 
A.  Not  to  form.  That  was  not  the  form  of  that. 

Q.  That  was  not  included  in  that  proposal?  A.  No. 

Q.  As  a  matter  of  fact,  wasn’t  that  proposal  written?  A. 
Yes,  most  proposals  were  written. 

Q.  And  read?  A.  Yes. 
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Q.  You  do  not  know  whether  or  not  it  was  Miss  Steele’s 
proposal?  A.  I  do  not  know  whose  it  was.  There  were  a 
number  of  written  proposals.  Miss  Steele  did  sponsor  a 
proposal,  but  if  that  was  the  one,  I — 

Q.  Wasn’t  that  unusual  proposal? 

Mr.  Nixon:  That  is  objected  to  as  incompetent,  imma¬ 
terial  and  irrelevant,  unless  counsel  defines  what  he  means 
by  an  unusual  proposal. 

Trial  Examiner  Bokat :  I  will  allow  you  to  question  him 
on  that. 

Objection  overruled. 

Mr.  Nixon:  Exception. 

The  Witness:  There  were  many  unusual  pro- 

1862  posals.  I  do  not  regard  that  as  unusual.  It  was  the 
first  time  it  had  been  proposed,  yes. 

Q.  (By  Mr.  Levin)  But,  that  would  not  make  it  unusual, 
in  your  estimation?  A.  Not  at  all. 

Q.  Wouldn’t  it  make  it  unusual,  the  fact  that  it  meant 
the  dissolution  of  the  chapter  as  a  part  of  the  American 
Newspaper  Guild?  A.  Not  at  all.  There  were  other  or¬ 
ganizations  that  they  could  join. 

Q.  Now,  since  1934,  you  have  not  held  any  office  in  the 
Guild,  have  you?  A.  Since  1935, 1  would  say. 

Q.  1935.  A.  I  believe  that  is  the  year,  yes. 

Q.  You  did  not  take  part  in  any  of  the  negotiations?  A. 
No,  I  did  not. 

Q.  You  were  not  on  any  committees  since  then?  A.  I  do 
not  believe  I  was. 

Q.  Now,  are  you — strike  that  out. 

You  did  not  know  Mr.  Lewis  before  he  came  here?  A. 
No,  I  never  saw  Mr.  Lewis  before  he  came  here. 

Q.  Did  you  have  a  long  talk  with  him  before  he  first 
came  here,  about  your  background?  A.  No;  I  had  many 
talks  with  him  when  he  first  came  here. 

1863  Q.  Since  that  time,  have  you  been  on  friendly 
terms  with  Mr.  Lewis?  A.  Very  friendly. 

Q.  You  entertained  him,  one  summer,  did  you  not,  at 
your  camp?  A.  Not  one  summer,  one  afternoon. 

Q.  One  afternoon?  A.  Yes. 

Q.  Now,  did  any  of  the  Guild  members  comment  on  your 
relationship  with  Mr.  Lewis?  A.  Indeed,  they  did. 

Q.  Very  frequently?  A.  No,  somewhat  infrequently. 
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Q.  Did  you  take  an  active  part  in  the  Guild  at  the  time 
negotiations  were  going  on?  A.  I  was  a  member  of  the 
Guild,  but  I  did  not  take  part  in  the  negotiations. 

Q.  Did  you  know  what  was  going  on?  A.  Yes,  they  ex¬ 
plained  at  various  meetings  that  I  attended  what  the  nego¬ 
tiations  were. 

Q.  You  mean,  after  each  negotiation  meeting,  there  would 
be  a  report  as  to  what  took  place?  A.  Yes,  that  is  it. 

Q.  And  did  you  hear  the  reports  about  the  meetings  with 
Mr.  Cruickshank?  A.  Yes,  I  heard  one,  I  remember 

1864  one  meeting  at  which  it  was  reported  about  Mr. 
Cruickshank. 

Q.  Do  you  remember  during  the  period  from  January  to 
March  of  1937,  there  were  various  complaints  made  by 
various  members  that  Mr.  Lewis  was  discriminating 
against  the  Guild?  A.  No,  I  do  not  recall  any  of  that. 
There  was  discussion  of  the  fact — 

Q.  You  do  not  remember  any  of  that — 

Mr.  Nixon :  Let  him  finish  his  answer,  please. 

Mr.  Levin :  Go  ahead. 

The  Witness:  There  was  discussion  of  the  fact  that  he 
did  not  like  certain  persons.  Some  persons  did  say  that, 
but  I  never  heard  the  word  “ discrimination’ ’  said. 

Q.  (By  Mr.  Levin)  And  was  the  term  “like”  used  in  con¬ 
nection  with  the  Guild  at  all?  A.  I  do  not  get  that  point. 

Q.  You  said  you  heard  several  people  say  that  Mr.  Lewis 
did  not  like  them.  Was  that  in  connection  with  the  Guild? 
A.  No,  in  connection  with  individuals.  Some  people  told 
me  that. 

Q.  Do  you  remember  a  resolution  passed  that  all  raises 
would  have  to  be  reported  to  the  Guild?  A.  Yes,  I  do. 

Q.  What  was  the  purpose  of  that  resolution?  A.  I  do 
not  know.  I  cannot  recall  at  this  minute. 

1865  Q.  You  have  not  the  slightest  idea?  A.  I  do  re¬ 
call  that  resolution. 

Q.  Did  you — do  you  remember  there  was  discussion  at 
the  time  the  resolution  was  passed?  A.  Yes,  there  was 
discussion.  It  is  somewhat  vague  in  my  mind. 

Q.  Wasn’t  that  discussion  about  the  fact  that  the  raises 
were  intended  to  discourage  the  negotiators  and  people 
should  report  what  raises  they  got?  A.  Possibly,  as  you 
mentioned,  that  might  have  been  the  idea. 
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Q.  Now,  do  you  remember  the  report  of  the  fact  that  Mr. 
Lewis  had  been  taken  out  of  the  negotiations  and  Mr. 
Cruickshank  substituted  in  his  place?  A.  No,  I  do  remem¬ 
ber  that  report,  in  which  it  was  said  that  Mr.  Cruickshank 
was  taking  a  part  in  the  negotiations. 

Q.  Do  you  remember  a  report  on  the  meeting  in  which 
Mr.  Cruickshank  promised  that  no  further  discriminations 
would  take  place?  A.  I  do  not  remember  the  use  of  the 
word  “ discriminations”. 

Q.  In  fact,  you —  A.  In  that  connection. 

Q.  You  do  not  remember  any  discussion  of  intimidation 
or  discrimination  of  Guild  members  in  and  about  that  time? 
A.  No,  I  do  not  remember  that. 

1866  Q.  As  far  as  you  are  concerned,  the  relationship 
between  Mr.  Lewis  and  the  Guild  was  very  friendly, 

and  amicable,  all  during  that  period?  A.  As  far  as  I  was 
concerned,  yes. 

Q.  I  am  not  talking  about  so  far  as  you  were  concerned. 
I  am  talking  about  the  relationship  between  the  Guild  and 
Mr.  Lewis  as  far  as  you  heard  them  discussed  at  Guild 
meetings  and  with  Guild  officers  and  members.  A.  I  had 
heard  discussions  at  Guild  meetings  about  Mr.  Lewis.  Is 
that  the  question? 

Q.  That  is  not  the  question.  Will  you  read  the  question, 
please? 

(The  question  was  read  by  the  reporter,  as  above  noted.) 

Mr.  Nixon :  Now,  what  is  your  question? 

Trial  Examiner  Bokat:  That  is  the  question. 

Mr.  Levin:  That  is  the  question. 

The  Witness:  No,  I  had  heard  Guild  members,  a  few 
members,  frequently  say  that  they  did  not  like  Mr.  Lewis, 
believed  Mr.  Lewis  did  not  like  them,  but  that  is  as  far  as  I 
understood  the  situation  to  be,  of  any  unfriendly  feeling. 
Q.  (By  Mr.  Levin)  As  a  matter  of  fact,  wasn’t  a  strike 
vote  taken  in  February,  1937?  A.  A  strike  vote  in 

1867  February,  1937? 

Q.  Yes.  A.  No,  I  do  not  recall  any  strike  vote  in 
February,  1937. 

Q.  Do  you  remember  a  rollcall  vote  in  February,  1937? 
A.  No,  I  do  not  remember  any  in  February,  1937. 

Q.  Do  you  remember  a  meeting  in  the  Capital  Hotel  in 
February,  1937,  during  the  negotiations  ?  It  might  have  been 
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the  first  part  of  March,  February  or  March,  1937,  at  which 
a  rollcall  was  taken?  A.  I  do  not  remember  a  rollcall  vote.  I 
do  remember  a  mention  of  the  word  i ‘ strike,”  the  possi¬ 
bility  of  a  strike  to  enforce  demands  for  the  agreement; 
yes,  that  I  do  remember. 

Q.  And  that  was  a  unanimous  vote,  was  it  not?  A.  I  can¬ 
not  recall  whether  it  was  unanimous  or  not. 

Q.  Do  you  remember  how  you  voted?  A.  I  do  not  even 
know  how  I  voted  on  that. 

As  a  matter  of  fact,  I  am  not  so  sure  now  whether  I  at¬ 
tended  that  meeting  or  heard  about  it  the  day  after  it 
was  held. 

But,  I  do  know  about  that  vote — about  that  discussion, 
yes. 

Q.  Now,  you  could  only  remember  two  that  opposed  the 
apology  to  Mr.  Lewis,  is  that  right?  A.  I  can  only  remember 
two  at  this  time. 

Q.  Do  you  remember  there  was  a  vote  taken?  A. 
1868  Yes,  there  was  a  vote  taken. 

Q.  What  was  the  result  of  the  vote?  A.  The  result 
of  the  vote  was  to  apologize  to  Mr.  Lewis. 

Q.  I  mean,  what  was  the  vote? 

Trial  Examiner  Bokat:  In  numbers? 

The  Witness :  I  do  not  know. 

Q.  (By  Mr.  Levin)  Have  you  any  idea  of  the  numbers?  A. 
I  thought  at  first  there  might  have  been  at  least  30  persons 
that  participated  in  it.  I  am  not  sure,  how  many  there  were 
or  what  the  actual  vote  was. 

Q.  You  have  no  idea?  A.  None,  whatsoever. 

Q.  You  cannot  remember  whether  it  was  close  or  not?  A. 
I  cannot  even  tell  you. 

Trial  Examiner  Bokat:  Was  the  vote  announced? 

The  Witness :  Yes. 

Trial  Examiner  Bokat:  You  have  no  recollection? 

The  Witness :  No. 

Trial  Examiner  Bokat:  How  many  people  attended  that 
meeting? 

The  Witness :  It  seemed  to  me  we  had  quite  a  few  persons 
there.  I  do  not  even  know  the  number  of  persons  that  at¬ 
tended  that  meeting. 

Trial  Examiner  Bokat:  All  right. 
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The  Witness :  They  were  drifting  in  and  out  at  the 
18G9  meeting,  you  know.  Some  had  to  go  back  to  work. 

Mr.  Nixon:  This  meeting  was  held  at  four  o’clock 
in  the  afternoon,  was  it  not? 

The  Witness :  Yes. 

Mr.  Nixon:  On  the  premises  of  the  Press  Company? 

The  Witness:  Yes. 

Q.  (By  Mr.  Levin)  Now,  there  were  several  meetings 
about  that  issue,  were  there  not,  Mr.  Kraft?  A.  What  issue? 

Q.  The  issue  of  the  so-called  apology. 

Trial  Examiner  Bokat:  For  the  editorial. 

Q.  (By  Mr.  Levin)  For  the  editorial.  A.  I  remember  at¬ 
tending  that  particular  meeting. 

Q.  Don’t  you  remember  there  were  several  meetings?  A. 
I  do  not  know. 

Q.  As  a  matter  of  fact,  wasn’t  there  dissatisfaction  with 
the  wording  of  the  first  so-called  apology,  as  you  call  it?  A. 
I  did  not  even  read  it ;  I  never  saw  it. 

Q.  In  fact,  you  do  not  know  what  it  contained?  A.  I  do  not 
know  what  the  apology  contained. 

Q.  If  I  told  you  it  was  a  disavowal  of  responsibility  for 
the  article — 

Trial  Examiner  Bokat:  On  behalf  of  the  Guild? 

Q.  (By  Mr.  Levin)  Would  that  be  contrary  to  what  you 
thought  the  article  was?  A.  Yes,  it  would  be. 

1870  Q.  You  are  sure  about  that?  A.  I  am  sure  of  the 
fact  if  it  contained  a  disavowal  of  the  responsibility, 
if  it  contained  a  disavowal  of  the  responsibility  for  the 
charges  on  the  part  of  the  Guild,  is  that  the  question  ? 

Q.  Yes?  A.  Why,  no,  I  do  not  believe  the  Guild  itself  was 
responsible.  It  was  the  responsibility  of  an  individual,  in  my 
opinion,  at  the  plant. 

Q.  I  am  asking  you  about  the  wording  of  the  so-called 
apology.  A.  I  have  not  seen  the  apology. 

Q.  To  Mr.  Lewis.  A.  Or  the  tenor  of  it.  I  never  even  saw  it. 

Q.  You  regarded  it  as  an  apology  to  Mr.  Lewis? 

Mr.  Nixon :  I  object  to  that.  He  said  he  never  even  saw  it. 

Trial  Examiner  Bokat:  Well,  he  described  it. 

Mr.  Nixon:  No,  he  has  not. 

Mr.  Levin:  He  testified  that — 

Mr.  Nixon:  Pardon  me.  Mr.  Levin  has  done  all  the  de¬ 
scribing.  The  witness  has  disclaimed  knowledge  of  the  ex¬ 
act  phraseology  of  that  communication. 
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Trial  Examiner  Bokat:  He  described  it  as  an 

1871  apology,  in  his  direct  testimony,  and  Mr.  Levin  is 
trying  to  determine  whether  or  not,  what  kind  of  an 

apology  it  was,  if  it  was  an  apology. 

Mr.  Nixon :  He  said  in  his  direct  testimony  that  the  ques¬ 
tion  of  the  apology  to  Mr.  Lewis  was  discussed.  He  at  no 
time  characterized  it. 

Trial  Examiner  Bokat:  I  understand.  I  will  let  Mr.  Levin 
clarify  the  situation  on  cross  examination. 

I  think  that  is  the  time  to  do  it. 

Mr.  Nixon:  Exception. 

Q.  (By  Mr.  Levin)  Do  you  know  what  the  word  “apol¬ 
ogy”  means;  you  know  that,  don’t  you?  A.  Oh,  yes. 

Q.  Is  that  distinguished  in  your  mind  from  a  disavowal 
of  responsibility?  A.  Yes,  indeed,  it  is. 

Q.  And  you  did  not  use  the  two —  you  would  not  use  the 
two  interchangeably,  would  you?  A.  I  assumed  until  this 
very  minute  that  it  was  an  apology  to  Mr.  Lewis. 

Q.  But,  you  are  not  sure?  A.  I  never  even  saw  the  state¬ 
ment,  nor  did  I  even  see  it  drafted. 

Q.  You  did  not  attend  the  meeting  held  in  and  about 

1872  that  time?  A.  I  probably  did,  but  it  isn’t  clear  in  my 
mind. 

Q.  But,  you  are  willing  to  testify  to  the  fact  that  it  was  an 
apology? 

Mr.  Nixon :  If  your  Honor  please,  just  a  minute. 

The  witness  has  told  a  story,  and  I  object  to  a  characteri¬ 
zation  of  it  by  counsel. 

Trial  Examiner  Bokat:  Yes. 

Mr.  Levin:  I  want  to  see  the  basis  of  the  witness’  tes¬ 
timony. 

Trial  Examiner  Bokat :  I  will  let  you  proceed. 

Mr.  Nixon:  Exception. 

Q.  By  Mr.  Levin)  Is  it  your  testimony,  Mr.  Kraft,  that 
Mr.  Lewis  never  expressed  an  opinion  one  way  or  the  other 
about  the  Guild  in  all  the  time  that  you  have  had  contact 
with  him  ?  A.  He  never  expressed  any  opinion  to  me  about 
the  Guild,  about  his  opinion  of  the  Guild. 

Q.  How’  about  his  opinion  of  the  officers  of  the  Guild? 
A.  He  seldom,  if  ever,  discussed  any  of  the  personnel  of 
the  Guild  with  me. 
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Q.  And  you  knew  nothing  of  what  Mr.  Lewis’  attitude 
was,  either  favorable  or  unfavorable,  to  the  Guild?  A.  No,  I 
did  not  know  that. 

Q.  And  you  had  no  indication  of  it  at  any  time,  either 
before  the  signing  of  the  contract  or  after  the  signing 

1873  of  the  contract?  A.  No,  he  never  expressed  himself 
to  me  on  that  subject  at  all. 

Q.  Well,  did  you  hear  from  any  other  source  as  to  what 
Mr.  Lewis’  attitude  was  towards  the  Guild? 

Mr.  Nixon:  That  is  objected  to  as  hearsay.  That  is  in¬ 
competent,  immaterial  and  irrelevant. 

Mr.  Levin:  There  is  no  limitation  on  hearsay  on  cross 
examination. 

Mr.  Nixon:  1  object. 

Trial  Examiner  Bokat:  Let’s  not  argue.  I  will  overrule 
the  objection. 

Mr.  Nixon:  Exception. 

The  Witness:  Will  you  state  the  question  again? 

Q.  (By  Mr.  Levin)  Did  you  hear  of  Mr.  Lewis’  attitude 
about  the  Guild  from  any  other  source?  A.  Yes,  I  did. 

Q.  Was  it  favorable  or  unfavorable? 

Mr.  Nixon:  That  is  objected  to  as  being  incompetent, 
irrelevant  and  immaterial. 

Trial  Examiner  Bokat:  Objection  overruled. 

Mr.  Nixon:  Exception. 

The  Witness :  In  this  instance  one  person  said  that — 

Q.  (By  Mr.  Levin)  I  am  not  asking  what  the  person  said, 
just  tell  me  what  it  is. 

1874  Trial  Examiner  Bokat:  Was  it  favorable  or  unfavor¬ 
able? 

The  Witness:  From  the  individual  it  was  unfavorable, 
from  this  individual. 

Trial  Examiner  Bokat:  All  right. 

Mr.  Nixon:  Let’s  have  the  name  of  the  individual  at  this 
point.  Is  there  objection  to  that? 

Trial  Examiner  Bokat:  You  can  do  that — do  you  want  to 
bring  it  out? 

Mr.  Levin :  I  do  not  object  to  it.  I  do  object  to  the  inter¬ 
ruption  of  the  cross  examination. 

Q.  (By  Mr.  Levin)  Let’s  have  the  name  of  the  individual 
that  said  that.  A.  I  believe  it  was  from  Miss  Scott,  at  a 
meeting. 
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Q.  You  regard  that  as  a  statement  from  an  individual 
rather  than  a  Guild  matter,  is  that  right?  A.  Yes. 

Q.  Urn,  hum.  Did  you  ever  hear  at  a  Guild  meeting  that 
the  Press  Company  had  replaced  Mr.  Lewis,  insofar  as 
negotiations  with  the  grievance  committee  were  concerned? 
A.  No,  I  do  not  recall  that  at  all.  I  did  not  attend  many.  I 
would  like  to  make  myself  clear  on  that.  I  did  not  attend 
many  meetings  when  negotiations  with  the  company  were 
discussed. 

Q.  Well,  were  you  absent  from  meetings?  A.  I  w’as  absent 
from  some  of  those  meetings. 

1875  Q.  Absent  from  a  great  many  of  those  meetings? 
A.  Quite  a  few  of  them. 

Q.  Was  there  a  particular  reason  for  your  absence  ?  A.  No, 
there  was  no  necessity  for  giving  any  reason.  I  just  did  not 
want  to  go. 

Q.  Weren’t  you  interested  much  in  negotiations,  as  much 
as  the  other  members  of  the  Guild?  A.  Of  course,  I  was.  Of 
course,  I  was,  but  my  record  at  Guild  meetings  and  Guild 
attendance  as  compared  with  that  of  any  member  of  the 
Guild — as  compared  with  that  of  any  member. 

Q.  Now*,  about — strike  that  out. 

How  large  would  you  say  the  editorial  room  is?  A.  Much 
larger  than  this  room. 

Q.  At  least  double  the  size  of  this  room  ? 

Trial  Examiner  Bokat :  Let  the  record  indicate. 

Mr.  Levin:  I  will,  Mr.  Examiner. 

The  Witness:  Not  twice  the  size.  It  is  not  twice  the  size  of 
this  room,  but  it  is  quite  a  bit  larger. 

Q.  (By  Mr.  Levin)  Could  you  give  an  approximate  de¬ 
scription  in  number  of  feet? 

Mr.  Nixon:  I  think  we  will  have  some  accurate  proof  of 
that,  if  you  want  it. 

Mr.  Levin :  I  certainlv  do. 

Trial  Examiner  Bokat:  Can’t  we  stipulate  now 

1876  about  the  approximate  size  of  the  editorial  room? 
We  have  heard  a  lot  of  discussion  about  the  size  and 

the  conversations  that  took  place  there. 

Mr.  Nixon :  We  intend  to  have  it  measured,  so  w’e  will  not 
have  to  approximate  it.  One  of  the  witnesses  will  be  pre¬ 
pared  to  give  the  actual  dimensions  of  that  room. 

Trial  Examiner  Bokat:  Well,  I  will  let  Mr.  Levin  try  to 
obtain  an  answ’er  from  this  witness. 
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Q.  (Bv  Mr.  Levin)  Give  your  best  approximation  of  the 
size.  A.  It  is  about  the  width  of  this  room  and  perhaps  6  to  8 
feet,  or  probably  10  feet  deeper. 

Q.  What  would  you  judge  the  size  of  this  room  to  be? 
A.  Well,  I  would  say  the  length  of  this  room  would  be 
around  55  to  60  feet. 

Q.  And  the  width?  A.  And  the  width  about  30. 

Q.  Now,  how  many  people  usually  work  in  that  room  at 
one  time  during  the  time  that  you  work  there?  A.  During 
the — what  we  call  the  city  edition  rush  period,  w’hy,  from 
11:30  to  around  1 :00  o’clock,  possibly  25. 

Q.  They  are  usually  working  typewriters?  A.  Some  at 
typewriters  and  some  at  the  individual  copy  desks. 

Q.  And  where  is  your  desk  in  that  room?  A.  My 

1877  desk  is  about  three — there  is  about  three  to  six  feet 
or  seven  feet  removed  from  the  city  desk,  and  the 

two  rewrite  desks  which  flank  it. 

Q.  How  many  people  are  there  sitting  near  you,  so  that 
you  can  just  talk  in  low  tones  to  them  and  be  heard?  A.  In 
normal  tones? 

Q.  Yes.  A.  About  six  or  seven. 

Q.  Those  people  are  in  all  directions  from  you?  A.  They 
are  both  to  the  front  of  me  and  on  both  sides  of  me  and  in 
the  back  of  me. 

Q.  I  see.  And,  about  how  far  away  are  those  people  from 
you?  A.  There  is  one  that  sits  right  next  to  me. 

Q.  Who  is  that?  A.  That  is  Mr.  McKain,  opposite  me,  to 
my  left,  a  distance  of  about  five  feet  is  Mr.  Esterman,  and 
Mr.  Rockefeller.  In  back  of  me  is  John  Mooney,  and  then 
about  two  feet  further  aw’ay  is  Robert  Williams  and  Julius 
Heller. 

Q.  Is  there  anyone  else  near  you?  A.  Yes;  Philip  Mahar.  I 
am  only  about  eight  feet  from  Miss  Scott.  Eight  or  ten  feet 
from  Miss  Scott,  that  is  all. 

Q.  And  during  an  ordinary  course  of  a  working  day,  you 
say  in  ordinary  conversational  tones,  any  of  those 

1878  might  hear  you  talk?  A.  Oh,  yes,  oh,  yes. 

Q.  Now,  how  far  are  you  from  the  editorial  di¬ 
rector’s  desk?  A.  About  20  feet. 

Trial  Examiner  Bokat:  Typewriters  going  constantly 
between  the  time  that  you  mentioned? 

The  Witness:  Well,  typewriters  go  during  that  period, 
yes. 
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Trial  Examiner  Bokat:  How  many  typewriters  are  in 
operation? 

The  Witness:  We  have  about  20  typewriters  in  the  room. 
They  are  not  all  in  operation  at  the  same  time.  They  come  in 
in  relays. 

Q.  (By  Mr.  Levin)  Who  in  that  crowd  of  people  would 
you  talk  about  Guild  activities  with?  A.  Charles  Mooney. 

Q.  Anyone  else?  A.  Lionel  Esterman.  Also  with  Rocke¬ 
feller  and  Phil  Mahar.  I  talk  to  almost  any  member  of 
the  Guild. 

Q.  I  know  that.  But,  I  am  talking  about  in  the  course  of 
the  working  day. 

Mr.  Nixon :  He  has  already  answered  you. 

The  Witness:  Those  people. 

Q.  (By  Mr.  Levin)  Anyone  else?  A.  Of  course.  Warren 
Flood. 

1879  Q.  What  would  you  talk  about  during  the  working 
day  in  relation  to  the  Guild?  A.  Activities  of  Guild 

meetings  the  day  before,  most  frequently. 

Q.  What  would  you  discuss  about?  A.  We  would  discuss 
most  frequently  the  merit  of  the  charges  brought  by  the 
officers  of  the  Guild. 

Q.  You  mean  the  merit  of  the  charges  which  were  filed 
■with  the  National  Labor  Relations  Board?  A.  That  is  right. 

Q.  And  did  you  attend  all  the  meetings  at  which  those 
charges  were  discussed?  A.  Guild  meetings? 

Q.  Yes.  A.  I  believe  I  attended  most  of  them. 

Q.  Any  other  topics  which  you  discussed  frequently?  A. 
Yes.  We  discussed  various  affairs  relating  to  the  Guild. 

Q.  What  affairs  did  you  discuss?  A.  Well,  we  frequently 
discussed  the  possibility  of  another  Guild  show  this  year. 
That  was  a  subject  that  engrossed  our  attention  for  quite 
a  while. 

But,  anything  in  connection  with  the  Guild  is  a  subject 
for  discussion. 

Q.  Now,  did  you  ever  tell  Mr.  Lewis  what  was  going 

1880  on  in  the  Guild  meetings?  A.  No,  I  did  not. 

Q.  Would  you  regard  it  as  violating  a  confidence  in 
telling  what  was  going  on  in  the  Guild  meetings?  A.  Confi¬ 
dence  of  my  membership  in  the  Guild? 

Q.  Yes.  A.  Of  course,  I  would. 
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Q.  You  knew,  did  you  not,  that  supervisory  officials  could 
not  become  members  of  the  Guild,  who  held  positions  simi¬ 
lar  to  that  of  Mr.  Lewis?  A.  Yes. 

Q.  Now,  how  many  meetings  did  you  attend  after  the 
merger  of  the  two  papers,  that  is,  meetings  of  the  Guild?  I 
first  speak  of  unit  meetings.  A.  Probably  all,  with  the  excep¬ 
tion  of  two  or  three  group  meetings.  Possibly  not  even 
that  many. 

Q.  How  many  would  that  be?  A.  It  is  very  difficult  for  me 
to  distinguish  between  unit  meetings  in  the  period  after  the 
merger  and  Guild  meetings.  We  had  many  meetings,  one 
right  after  the  other,  and  I  do  not  know  whether  they  were 
unit  or  Guild  meetings.  I  attended  almost  every  meeting. 

Q.  Can  you  give  us  a  rough  idea  of  how  many  were  held 
in  the  first  month  after  the  merger?  A.  Possibly 

1881  twenty. 

Q.  And  the  second  month  ?  A.  They  became  fewer 
after  that;  five  or  six. 

Q.  Yes.  Now,  wasn’t  there  some  distinction  as  to  the  sub¬ 
jects  on  which  people  voted  as  between  Tri-City  meetings 
and  unit  meetings?  A.  Well,  I  am  kind  of  vague  on  that. 
We  voted  as  units  quite  frequently. 

Q.  It  was  the  custom,  or  wasn’t  it  the  practice,  on  unit 
questions,  to  have  a  unit  vote  and  on  questions  affecting  Tri- 
City  to  have  a  Tri-Citv  vote?  A.  That  is  right. 

Q.  Did  Miss  Fales  ever  vote  at  a  unit  meeting  ?  A.  No,  I 
am  sure  she  did  not. 

Q.  Now,  when  was  the  first  meeting  that  you  made  any 
objection  to  the  charges  being  filed  with  the  National  Labor 
Relations  Board  at  a  meeting,  openly?  A.  Probably  three 
months  after  the  charges — probably  three  months  after  the 
merger  of  the  papers,  or  two  months  after,  two  or  three 
months. 

Q.  Wouldn’t  that  be  about  the  latter  part  of  August  or 
the  first  part  of  Septemer?  A.  It  would  be  about  that. 

Q.  That  was  about  September  16tli,  was  it  not?  A.  I  do 
not  know  the  exact  date.  You  are  probably  right  on 

1882  that. 

Q.  That  was  the  time  the  vote  was  taken? 

Trial  Examiner  Bokat:  What  vote? 

Q.  (By  Mr.  Levin)  The  vote  as  to  the  charges  with  the 
Board.  A.  As  to  whether  to  withdraw  the  charges? 

Q.  Yes.  A.  I  believe  so. 
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Q.  Now,  yon  knew  all  along,  did  you  not,  of  course,  that 
charges  were  pending  with  the  National  Labor  Relations 
Board  from  the  time  that  vote  was  taken  as  to — strike  out 
that  last. 

Did  you  know  right  along  that  charges  had  been  filed  with 
the  Board? 

Mr.  Nixon:  From  what  period? 

Q.  (By  Mr.  Levin)  From  the  time  of  the  merger  up  to 
September,  1937?  A.  No,  the  only  time  I  became  aware  of 
the  charges  having  been  filed  was  the  period — probably 
within  a  period  of  two  or  three  weeks  after  the  merger  of 
the  papers. 

But,  when  it  was  announced  that  charges  had  been  filed — 

Q.  Yes.  What  happened  at  the  meeting  at  which  it  was 
announced  that  charges  were  filed?  A.  1  believe  there  was 
discussion  at  the  time  as  to — as  to  reference  having  been 
made  on  the  part  of  the  officers  to  gain  support  for  a  strike. 
That  was  the  discussion  that  we  had  up  to  that 

1883  period. 

Then,  on  this  particular  meeting,  it  was  announced 
that  charges  had  been  filed  with  the  N.  L.  R.  B.,  and,  in  fact, 
had  been  in  the  hands  of  the  N.  L.  R.  B.  for  a  week  or  ten 
days. 

Q.  What  did  you  do  at  that  meeting  in  relation  to  the 
charges?  A.  I  am  not  aware  of  having  taken  any  action, 
myself,  in  anything  at  that  meeting. 

Q.  Well,  do  you  know  who  initiated  the  motion  to  with¬ 
draw  the  charges,  in  September,  1937?  A.  No,  I  believe  I 

was  verv  active  in  that. 

* 

Q.  Do  you  remember — when  you  say  “active”  what  do 
you  mean?  A.  Active  in  having,  in  seeking  to  have  the 
charges  withdrawn. 

Q.  Did  you  ask  that  a  meeting  be  called  for  that  jmrpose  ? 
A.  T  do  not  believe  I  asked,  myself,  but  I  believe  I  collabora¬ 
ted  in  seeking  to  have  a  meeting  called  for  that  purpose. 

0.  With  whom  did  vou  collaborate?  A.  With  Mr.  Kim¬ 
ball. 

Q.  Anyone  else?  A.  John  Mooney,  I  believe,  and  I 
think  that  is  about  the  sum  and  substance  of  it.  The  three 
of  us  got  together  and  asked  for  a  meeting. 

1884  Q.  Do  you  remember  whether  Miss  Steele  was  with 
you?  A.  I  did  not  ask  her. 
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Q.  Now,  you  do  not  remember  which  of  the  three  of  you 
decided  that  it  would  be  a  good  idea  to  have  a  meeting  for 
the  purpose  of  withdrawing  the  charges  at  that  time?  A. 
No,  we  were  discussing  them — we  were  discussing  the 
charges  at  various  times  and  under  the  first  instance  we 
discussed  them,  and  I  do  not  know  whether  I  made  the  mo¬ 
tion  or  whether  Mr.  Kimball  made  it  or  whether  Mr.  John 
Mooney  made  the  motion. 

We  came  to  the  conclusion  that  it  would  be  a  good  idea  to 
find  out  and  see  whether  those  charges  should  remain  or 
not.  We  wanted — 

Q.  All  three  of  you  were  employed  at  that  time?  A.  Yes, 
sir. 

Q.  Not  one  of  you  had  been  affected  by  the  merger?  A. 
No,  not  at  all. 

Q.  In  fact,  you  had  no  difficulty  in  getting  the  meeting 
called  at  that  time,  did  you?  A.  The  first  time  I  had — we 
had  a  little  difficulty.  We  did  not  know  who  to  go  to.  We 
went  to  one  who  said  it  was  necessary  to  call  someone  else, 
who  said  it  was  necessary  to  call  someone  else,  and  we 
finally  got  a  meeting  together  in  that  way. 

1885  Q.  That  was  within  how  long?  A.  Within  three  or 
four  days. 

Q.  Now,  what  was  your  purpose,  Mr.  Kraft,  in  having  the 
charges  withdrawn  ?  A.  Mv  purpose  in  having  the  charges 
withdrawn  was  the  fact  that  I,  as  a  member  of  the  Guild, 
had  never  been  consulted  about  those  charges,  and  knew 
nothing  about  them,  that  I  did  not  believe  the  charges  were 
proper. 

I  think  they  were  dishonest. 

Q.  Anything  else?  A.  That  is  about  all. 

Q.  The  first  objection  was,  you  were  not  consulted  about 
the  charges:  is  that  right?  A.  My  principal  objection  was 
the  fact  that  I  did  not  believe  the  charges  were  honest. 

Q.  Well,  you  had — A.  The  fact  that  the  officers,  the  fact 
that — 

Q.  Just  a  second — 

Mr.  Nixon:  Let  him  finish  his  answer,  please,  Mr.  Levin. 

The  Witness:  The  officers  had  taken  it  pretty  much  upon 
themselves  to  present  charges  to  the  National  Labor  Rela¬ 
tions  Board  without  consulting  the  membership  of  the  Guild 
as  a  whole. 
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Q.  (By  Mr.  Levin)  You  made  up  your  mind  on 
18S6  this  some  time  in  September  or  the  latter  part  of 
August,  is  that  right?  A.  Yes,  that  is  right. 

Q.  What  caused  you  to  make  up  your  mind  in  and  about 
that  time?  A.  I  was  particularly  keen  in  finding  out  what 
these  charges  were.  1  never  knew. 

Q.  Well,  didn't  you  just  testify  that  you  found  out  about 
the  charges  about  two  or  three  weeks  after  the  merger?  A. 
No,  sir.  I  testified  that  1  first  heard  about  the  charges  hav¬ 
ing  been  filed,  around  that  period. 

Q.  Heard  about  it  at  a  Guild  meeting,  did  you  not  ?  A.  In¬ 
deed,  that  is  where  I  heard  about  it.  The  charges  having 
been  filed,  at  the  Guild  meeting. 

Q.  The  charges  were  read  at  the  meeting?  A.  No,  sir. 

Q.  You  are  sure?  A.  Definite.  T  did  not  know  what  the 
charges  of  discrimination  were. 

Q.  You  did  not  know  against  whom  the  Guild  charged? 
A.  Yes,  I  did;  against  six  persons — seven. 

Q.  You  knew  who  they  were  ?  A.  1  did. 

Q.  And  did  you  immediately  make  a  protest  about  those 
charges  of  discrimination?  A.  1  did  not  know  what 
1SS7  the  charges  were.  I  assumed  that  at  some  time  we 
would  know. 

Q.  So,  it  is  your  testimony  that  these  charges  were  kept 
secret  from  you  until  some  time  in  September?  A.  Until 
after  we  pressed  for  knowledge  of  the  charges. 

Q.  And  that  was  the  time  you  had  this  meeting  called,  is 
that  right?  A.  Yes,  at  that  meeting. 

Q.  And  did  you  request  the  information  about  the  charges 
from  your  Guild  officers?  A.  At  the  Guild  meetings,  at  the 
unit  meetings,  I  r<  quested  that  information. 

Q.  Requested  it  from  any  single  officer?  A.  I  do  not  re¬ 
call  requesting  it  from  any  single  officer,  no,  sir. 

Q.  Did  any  single  officer,  or  person,  about  whom  the 
charges  concerned,  refuse  to  give  you  any  answer  refuse  to 
give  you  any  answer  as  to  what  the  charges  wore?  A.  I 
never  asked  them. 

Q.  Ts  that  because  yon  were  not  interested  ?  A.  Of  course, 
I  was. 

Q.  AVI i y  didn't  you  ask  them?  A.  They  kept  on  telling 
us  that  it  was  not  good  or — 

Q.  When  you  say  you  kept  on — 
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Mr.  Nixon:  I  think  he  is  entitled  to  answer.  The  ques¬ 
tion  was  why. 

1888  Trial  Examiner  Bokat:  Yes,  he  is  entitled  to 
answer. 

Mr.  Levin:  Will  you  instruct  the  witness,  when  he  re¬ 
peats  conversations,  to  name  the  individual  who  gave  the 
statement? 

Trial  Examiner  Bokat:  Yes. 

The  Witness:  Will  you  read  that  question,  again,  please? 

(The  question  was  read  by  the  reporter,  as  above  noted.) 

Trial  Examiner  Bokat:  Who  do  vou  mean  bv  “thev’-f 

%  •  * 

Go  on  with  vour  answer. 

The  Witness:  I  asked  Mr.  Mowers  on  one  particular  oc¬ 
casion  what  the  charges  were,  and  I  told  him  that  we  were 
intending  to  seek  a  meeting  that  particular  night  to  find  out 
what  the  charges  contained. 

At  that  particular  meeting  we  were  to  from — 

Q.  (By  Mr.  Levin)  When  was  that?  A.  Oh,  some  time,  l 
believe  it  was  in  the  first  part  of  September,  that  it  was  not 
considered  good  policy  on  the  part  of  the  attorneys  for  the 
Guild  to  let  us  know  what  the  basis  for  some  of  the  charges 
were. 

Q.  In  fact,  one  of  those  charges  which  they  did  not  want 
to  reveal  was  the  question  of  the  surveillance  of  Guild  ac¬ 
tivities,  was  it  not ?  A.  That  is  right. 

188!)  Q.  And  it  was  said  that  if  that  was  discussed,  why, 
there  would  not  be  any  proof  at  the  hearing  in  order 
to  establish  it  ?  A.  Probably  that  is  the  idea,  yes,  sir. 

Q.  Now,  you  knew  the  six  people  against  whom  the  dis¬ 
crimination  was  claimed.  Did  you  know  that  the  Guild 
claimed  that  the  merger  was  for  the  purpose  of  breaking  the 
Guild?  A.  The  Guild  did  claim  that. 

Q.  Did  you  know  that  the  Guild  claimed  that  certain 
people  were  picked  because  they  were  active  in  the  Guild, 
not  because  they  were  less  competent  than  those  retained? 
A.  That  is  right. 

Q.  You  knew  pretty  much  in  substance  what  the  charges 
contained,  did  you  not  ?  A.  No,  1  did  not. 

Q.  You  do  not  know  what  the  charges  contain  now,  do 
you  ?  A.  Yes,  I  do. 

O.  You  do?  A.  Yes. 
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Q.  When  did  you  see  the  charges?  A.  I  have  never  seen 
them. 

Q.  How  do  you  know  what  they  contain?  A.  They  were 
read  at  a  meeting. 

Q.  I  see.  When  was  that A.  Somewhere  in  the  fore  part 
of  October,  or  the  latter  part — yes,  the  fore  part  of 

1890  October,  1  believe  it  was. 

Q.  Now,  when  was  the  first  time  that  you  expressed 
your  opinion  that  the  charges  had  no  merit,  at  a  Guild  mold¬ 
ing?  A.  Perhaps  within  two  months  after  the,  two  or  two 
and  a  half  months  after  tin*  papers  were  merged. 

Q.  You  probably  had  attended  about  thirty  meetings  in 
that  time,  had  you  not?  A.  I  attended  many  meetings. 

Q.  Is  there  any  particular  incident  which  made  you  de¬ 
cide  to  take  formal  action  to  have  the  charges  withdrawn  in 
September?  A.  Yes.  Instances  at  Guild  meetings. 

A  first  instance  where  we  were  led  to  believe — 

Q.  Now,  just  tell  us  who.  A.  Miss  Pales.  Wo  were  led  to 
believe  by  Miss  Pales,  at  first  we  did  not  know  who  wo  wore 
working  for.  It  was  definite,  almost,  that  at  that  time  we 
did  not  know  whether  we  were  working  for  Mr.  Gannett  or 
Mr.  Hearst,  said  Miss  Pales. 

Mi*.  Xixon :  That  is  what  Miss  Pales  said? 

The  Witness:  Yes,  that,  as  a  matter  of  fact,  the  papers 
had  been  filed,  or  would  be  filed  in  the  County  Clerk’s  office 
denoting  a  great  interest  on  the  part  of  Mr.  Iloarst  in  the 
management  of  tin*  Knickerbocker  News. 

Subsequently,  now,  we  have  boon  working  there  for 

1891  seven  and  a  half  months  and  still  Mr.  Gannett  and  the 
Press  Company  own  the,  paper. 

That  is  as  far  as  I  know  about  that. 

At  another  time — 

Q.  (By  Mr.  Levin)  Win  n,  about,  was  that,  Mr.  Kraft  ?  A. 
That  was  within  the  first  week.  Probably  the  first  few  days 
after  the  papers  had  merged. 

(\  And  was  then*  any  discussion  about  Mr.  Hanson  at 
that  time?  A.  I  do  not  recall  any  discussion  of  Mr.  Han¬ 
son.  Then*  was  discussion  of  someone  else,  Kelly,  I  believe 
it  was. 

(c).  Harvey  Kelly  ?  A.  Yes. 

Q.  You  know  who  he  is?  A.  1  never  knew  who  he  was  un¬ 
til  that  time.  There  was  discussion  of  him  on  the  part  of 
Miss  Pales. 
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Q.  All  right.  Now,  what,  are  the  other  instances?  A.  We 
were  assured  definitely — 

Q.  By  whom?  A.  By  Miss  Scott — that  in  the  event  of 
strike,  we  would  have  a  considerable  support,  from  political 
leaders.  We  would  have  support  of  the — these  people,  and 
everything  else. 

Subsequently,  there — 

Q.  When  was  that  satement  made? 

1802  Mr.  Nixon:  Let  him  finish. 

The  Witness:  That  statement  was  made  probably 
within  the  first  6,  9  or  10  days  after  the  merger. 

Q.  (By  Mr.  Levin)  When  did  you  find  out  that  was  not 
true?  A.  Subsequently,  afterwards,  when  they  dropped  the 
evidence  entirely. 

Q.  When,  who  dropped  the  evidence/  A.  When  the  offi¬ 
cers  of  the  Guild  dropped  that  entirely  and  filed  charges 
with  the  N.  L.  R.  B. 

Q.  And  when  was  that?  A.  That  would  make  it  about  two 
and  a  half  weeks  afterwards,  1  believe,  two  weeks  or  there¬ 
abouts. 

Q.  That  was  the  evidence  to  you  that  they  had  failed  to 
get  support  from  people?  A.  Of  course. 

Q.  And  did  you  regard  that  as  the  fault  of  the  Guild  of¬ 
ficers?  A.  I  regarded  that  as  a  lie  on  the  part  of  the  Guild 
officers,  and  an  attempt  to  mislead  us  as  to  what  they  had 
been  doing. 

Q.  Were  you  anxious  for  a  strike  at  that  time?  A.  1  was 
not  anxious  for  anything.  I  wanted  peace,  from  that  day 
to  this. 


Q.  All  right.  Now,  what  are  the  other  instances? 
1S9M  Trial  Examiner  Bokat:  Do  you  recall  the  original 
question  that  you  asked  him  as  to  that? 

M  r.  Levin  :  I  hope  he  does. 

Trial  Examiner  Bokat  :  I  do  not  want  the  witness  to  be 
misled. 

Q.  ( By  Mr.  Levin)  These  art*  things  that  made  you  make 
up  your  mind  in  September  to  call  the  meeting  for  tin*  with¬ 
drawal  of  the  charges  /  A.  I  understand — 

Trial  Examiner  Bokat:  Proceed. 

The  Witness:  Another  point  was  that  constant — another 
point  was  constant  talking  about  Mr.  Wanhope,  by  Mr. 
Wanhope,  to  the  effect  that  the  Guild  represented  our  great 


t 
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security,  with  which  I  thoroughly  agreed,  and  the  fact  that 
if  we  did  not  support  the  officers  in  enforcing  these  charges, 
we  would  be  working  for  $20  a  week,  $20  a  week  and  80 
hours  a  week. 

And  that,  J  knew  to  be  a  lot  of  bull. 

Q.  (By  Mr.  Levin)  Anything  else?  A.  There  were  nu¬ 
merous  other  instances,  I  cannot  think  of  them  right  now. 
One  on  top  of  the  other. 

I  began  to  appreciate  at  the  time  that  things  were  not 
what  they  were  supposed  to  be. 

Q.  Xow,  was  there  anything  on  the  part  of  the  manage¬ 
ment,  or  action  on  the  part  of  the  management,  or 
1894  conversation  on  the  part  of  the  management,  which 
made  von  change  vour  mind  as  to  the  discrimination? 
A.  None,  whatsoever. 

Q.  "Wore  all  of  these  actions  which  you  have  described,  of 
the  so-called  Guild  officers  or  individuals?  A.  Yes.  Those 
instances  and  many  others  which  I  do  not  recall  at  this  time. 

They  were  very  clear  in  my  mind  then. 

Q.  When  was  it  that  you  loaned  your  camp  to  Mr.  Lewis 
for  one  day?  A.  I  beg  your  pardon:  I  never  loaned  it  to 
anyone. 

Trial  Examined  Bokat :  There  is  no  testimony  that  he 
loaned  it. 

Q.  (By  Mr.  Levin)  Was  it  that  you  had  him  out  there  one 
day?  A.  I  beg  your  pardon  ? 

Q.  Did  you  have  Mr.  Lewis  out  one  day  at  your  cam])? 
A.  I  did  not  have  him  out.  Mr.  Lewis  happened  to  come  one 
day. 

(t).  About  when  was  that?  A.  Oh,  probably — probably  in 
Julv. 

Q.  What  year?  A.  1937. 

(<).  1937?  A.  1937,  some  time;  that  was  within  a 
189')  few  months  after  the  time  Mr.  Wanhope  had  dinner 
with  Mi-.  Lewis.  I  believe  it  was  around  that  period. 

Q.  And  who  was  out  at  that  time  with  Mr.  Lewis,  if  any¬ 
body  ? 

Mr.  Xixon:  That  is  objected  to  as  incompetent,  immat¬ 
erial,  and  irrelevant. 

Trial  Examiner  Bokat:  Objection  is  overruled. 

Mr.  Xixon:  Exception. 

The  Witness:  Miss  Steele. 
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Q.  (By  Mr.  Levin)  Who,  besides  yourself,  was  there? 

Mr.  Xixon:  That  is  objected  to. 

Trial  Examiner  Bokat :  Overruled. 

Mr.  Xixon :  Exception. 

Q.  (By  Mr.  Levin)  Other  than  the  two  you  claim  ?  A.  Mr. 
Lambert,  Mr.  Charles  Lambert,  Mrs.  Lambert,  Miss  Bier- 
man,  a  boy  by  the  name  of  Johnny  Gordon,  and  myself. 

And,  I  belive,  also  relatives  of  Mr.  Lambert. 

Q.  Anybody  connected  with  the  Press  Company  other 
than  Miss  Steele,  Mr.  Lewis  and  yourself  ?  A.  Just  those 
two. 

Q.  There  was  no  discussion  there,  I  suppose,  about  the 
Guild  or  any  of  its  members  ?  A.  Well,  we  were  discussing 
fishing. 

Trial  Examiner  Bokat:  The  answer  is  no. 

We  will  declare  a  recess  for  five  minutes. 

1896  (Whereupon  a  short  recess  was  taken.) 

Trial  Examiner  Bokat:  All  right.  We  will  proceed. 

(,).  (By  Mi*.  Levin)  Mr.  Kraft,  did  you  know  that  Ray 
Mowers  and  Jo  Leonard's  names  were  added  to  the  com¬ 
plaint.  in  this  case  at  the  time  of  the  first  hearing?  A.  Yes, 
I  did. 

(t).  You  read  about  it  in  the  papers?  A.  Well,  1  heard  about 
it  after  they  left  the  Knickerbocker  Xews. 

Q.  Well,  would  you  say  it  is  unusual  or  rather  unusual  to 
get  by-lines  on  obituaries?  A.  There  is  nothing  unusual 
about  getting  a  by-line  in  the  paper.  An  obituary — 

Trial  Examiner  Bokat:  Answer  the  question,  on  obit¬ 
uaries. 

The  Witness:  Xo,  it  is  not. 

(t).  (By  Mr.  Levin)  You  remember  seeing  by-lines  on  obit¬ 
uaries  quite  frequently?  A.  Well,  not  quite  frequently;  it  is 
not  infrequent.  It  frequently  is  up  to  the — it  is  the  choice 
of  the  city  editor. 

Q.  I  understand,  how  they  are  placed.  The  question  is,  is 
it  customary,  is  it  the  custom  of  the  paper  to  give  bylines 
on  obituaries?  A.  It  is  not  the  custom  of  the  paper 

1897  to  give  by-lines  on  obituaries  in  that  point. 

Q.  All  right.  Xow,  the  first  obituary  which  you 
were  asked  about  was  an  obituary  on  Matt  Brazie,  on  Xo- 
vember  2,  is  that  right?  A.  Yes. 
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Q.  Do  you  remember  any  obituary  before  that  date  on 
which  you  got  a  by-line?  A.  I  did  not  write  for  the  paper 
before  that  time  for  many  years.  I  had  not  written.  That 
was  probably  my  first  actual  experience  as  a  member  of  the 
staff  in  several  years. 

Q.  Do  you  remember  any  obituary  had  a  by-line  before 
this  date,  that  you  can  recall?  A.  I  cannot  recall — I  can¬ 
not  recall. 

Q.  You  remember  that  this  obituary  was  written  after 
the  date  that  "Ray  Mowers’  name  had  been  added  to  the 
complaint?  A.  Yes,  it  was  written  the  second  day  after  he 
left  the  office. 

Q.  That  is  not  quite  so.  Do  you  remember  the  exact  date 
that  he  left  the  office?  A.  I  believe  he  left  on  October  31.  I 
think  I  came  over,  I  think  I  replaced  him  on  November  1. 

Q.  Now,  were  you  acquainted  with  the  type  of  work  that 
Christman  did  with  the  paper?  A.  Yes,  I  believe 

1898  I  was. 

Q.  You  know  that  he  did  book  reviews  for  the 
paper,  do  you  not?  A.  Yes,  sir. 

Q.  You  know  that  he  had  written  articles  for  several 
New  York  magazines?  A.  I  remember — I  do  not  know  any¬ 
thing  about  his  having  written  for  magazines.  I  do  know 
that  he  wrote  at  one  time  some  article  for  the  New  York 
Times  or  Herald  Tribune. 

Q.  You  know  he  was  a  college  graduate?  A.  I  did  not 
know  his  background. 

Q.  Now,  at  the  time  he  was  discharged,  he  was  doing 
reporting  work,  was  he  not?  A.  Yes. 

Q.  Do  you  know  whether  his  work  on  the  copy  desk  had 
anything  to  do  with  the  fact  that  he  was  let  go  at  the  time 
of  the  merger?  A.  No,  that  happened  quite  a  while  before. 
I  mean,  he  was  on  the  copy  desk  quite  a  while  before  he  was 
on  the  staff. 

Q.  Now,  is  it  your  testimony  you  do  not  remember  anyone 
whose  copy  was  as  bad  as  Christman’s?  A.  I  do  remember 
bad  copy,  and  copy  perhaps  that  was  worse  than  Mr. 
Christman’s,  in  my  opinion. 

Q.  Did  you  frequently  find  his  spelling  wrong?  A.  Very 
frequently. 

Q.  Now,  on  the  copy  desk,  Christman  would  not  do 

1899  any  writing,  he  would  just  edit?  A.  Yes,  that  was 
his  job,  editing. 


THE  PRESS  CO.  ET  AL.  VS.  NAT.  LABOR  RELATION’S  BOARD.  1015 

Q.  The  same  job  you  have?  A.  My  job  in  some  respects 
was  similar  to  his,  except  I  was  head  of  the  desk. 

Q.  There  was  no  complaint  about  his  work  on  the  copy 
desk,  was  there?  A.  I  did  not  like  Mr.  Christman’s  work  on 
the  copy  desk.  He  did  not  like  being  on  the  copy  desk,  and 
I  did  not  like  the  type  of  work  he  was  turning  out. 

Q.  Did  you  complain  about  Christman?  A.  I  never  com¬ 
plained  about  Mr.  Christman. 

Q.  That  is,  you  mean  by  that,  you  never  complained  to 
any  of  your  superiors?  A.  No,  I  did  not,  about  his  work  on 
the  copy  desk,  at  all. 

Q.  Now,  wrere  you  the  superior  person  on  the  copy  desk 
at  that  time?  A.  Yes. 

Q.  Now,  did  you  ever  ask  Mr.  Christman  to  endorse  a 
note  for  you,  Mr.  Kraft?  A.  I  think  I  did.  I  probably  asked 
almost  everybody  in  the  office,  including  Mr.  Scanned. 

Q.  You  never  had  Mr.  Christman  on  it,  did  you?  A.  No, 
not  on  myself,  no. 

Q.  AYas  it  a  $500  note?  A.  I  beg  your  pardon.  I  do 

1900  not  knowT  if  I  had  him  on  a  note  of  my  own.  I,  unfor¬ 
tunately,  inveigled  him  into  getting  on  somebody’s 

else  note.  I  do  not  believe  he  was  on  mine. 

Q.  Did  you  ever  ask  him  to  endorse — A.  I  do  not  believe 
I  ever  asked  him  for  myself.  I  did  ask  him  to  endorse  a  note 
for  somebody,  and  he  was  stuck. 

Q.  Nowt,  coming  back  to  this  question  of  endorsing  notes, 
did  you  ever  tell  Christman  he  would  be  sorry  for  not  en¬ 
dorsing  your  note?  A.  Never  in  my  life. 

Q.  Sure  about  that?  A.  Definitely.  I  never  threatened 
anybody. 

Q.  Now,  do  you  do  the  routine  obituaries  besides  these 
feature  obituaries?  A.  I  do  routine  obituaries. 

Q.  Regularly?  A.  Regularly,  practically  every  day. 

Q.  Do  you  call  the  undertakers  for  the  information?  A. 
Beg  your  pardon? 

Q.  Do  you  call  the  undertakers  for  the  information?  A. 
The  undertakers  call  us.  Very  frequently,  if  the  information 
is  not  sufficient,  I  call  the  undertakers  back,  or  call  the  house. 

Q.  About  how  much  of  your  time  does  that  take 

1901  up?  A.  It  all  depends  upon  the  obituary  and  my 
efforts  to  get  hold  of  the  people  that  I  want.  Some¬ 
times,  an  obituary  will  take  ten  minutes,  and  some¬ 
times  more. 
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Q.  What  is  your  salary  at  the  present  time.  A.  $75. 

Q.  Do  you  remember  who  was  doing  the  obituaries  before 
you?  A.  Mr.  Mowers  was  doing  some  of  them,  and  other 
members,  also. 

Q.  Do  you  remember  who  was  doing  it  before  Mr.  Mow¬ 
ers?  A.  Mr.  Lathrop,  I  believe,  he  was  doing  some  before 
Mr.  Mowers. 

Q.  Both  salaries  were  considerably  lower  than  yours, 
weren’t  they? 

Mr.  Nixon:  That  is  objected  to  as  being  immaterial, 
irrelevant. 

Trial  Examiner  Bokat:  Objection  is  overruled. 

Mr.  Nixon:  Exception. 

Trial  Examiner  Bokat:  If  he  knows. 

The  Witness :  I  do  not  know  wdiat  the  salary  is.  I  never 
saw  them. 

Q.  (By  Mr.  Levin)  Never  discussed  whether  or  not  they 
could  afford  to  endorse  some  one’s  note  or  not?  A.  Beg 
your  pardon? 

Q.  You  never  discussed  whether  they  could  afford 
1902  to  endorse  a  note  for  some  one?  A.  Never  at  all. 

Trial  Examiner  Bokat:  You  do  just  obituaries  at 
the  present? 

The  Witness :  No,  sir,  I  re-write,  church  page,  school  page. 

Trial  Examiner  Bokat:  That  is  right.  You  so  testified. 

Mr.  Nixon :  Radio. 

The  Witness :  Radio  one  day. 

Q.  (By  Mr.  Levin)  In  fact,  you  took  over  Mr.  Mowers’ 
complete  duties,  did  you  not,  when  he  left?  A.  I  think  I  did. 

Q.  Did  you  ever  tell  any  one  that  you  had  resigned  and 
Mr.  Lewis  refused  to  accept  your  resignation?  A.  Yes,  I 
said  that  I  was  resigning.  I  wanted  to  go  to  New  York 
to  w’ork. 

Q.  That  was  after  you  were  assigned  to  Mowers’  job? 
A.  Why,  about  a  month  and  a  half  afterwards,  I  believe. 
But,  I  have  frequently  said  that  before,  and  I  have  always 
threatened  to  resign  in  the  past. 

Q.  The  fact  that  you  were  assigned  to  obituaries  and 
school  news  did  not  have  anything  to  do  with  it?  A.  I  am 
interested  in  the  income,  and  not  in  the  type  of  work  that 
I  do. 
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Q.  What  was  the  type  of  work  you  did  before  when 

1903  you  threatened  to  resign?  A.  Probably  five  years 
before.  I  was  telling  the  person  in  the  office  I  prob¬ 
ably  would  leave  and  go  to  New  York  some  day. 

Q.  That  was  the  first  time  you  told  Mr.  Lewis  that?  A. 
That  was  the  first  time  I  told  him. 

Q.  Did  he  persuade  you  to  stay?  A.  I  do  not  recall  what 
form  it  took.  He  asked  me  if  I  was  dissatisfied  with  my 
work.  I  said  I  did  not  care  what  type  of  work  I  did.  I  did 
not  care  about  Albany.  I  had  nothing  to  keep  me  here. 

Q.  What  did  he  say?  A.  He  told  me  I  was  crazy. 

Q.  Anything  else?  A.  That  is  all  he  said,  “You  are  crazy. 
You  have  no  reason  to  leave.”  I  did  not  leave. 

Q.  Now,  did  you  ever  say  that  you  controlled  a  good 
number  of  votes  in  the  Guild?  A.  No,  sir.  Never,  at  any 
time.  To  be  specific,  I  said  that  a  number  of  persons  had 
come  over  and  told  me  they  were  going  to  resign.  I  told 
them — 

Trial  Examiner  Bokat:  Let  him  finish. 

The  Witness :  I  told  them  they  were  crazy.  I  said  that  a 
number  of  persons  had  come  to  me  and  told  me  they  were 
going  to  resign,  and  I  advised  them  not  to. 

1904  Q.  (By  Mr.  Levin)  Did  you  tell  either  Miss  Scott 
or  any  other  officer  of  the  Guild  that  a  number  of 

people  wanted  to — A.  I  told  Miss  Scott  a  number  of  persons 
had  come  over  to  me  and  asked  me  what  they  should  do. 
They  intended  to  get  out  of  the  Guild. 

I  further  told  Miss  Scott  I  advised  those  people  not  to 
get  out,  that  it  was  a  good  organization,  I  believed  in  it 
myself,  and  so  should  they.  But,  to  get  rid  of  the  lice  who 
were  in  charge  of  the  program.  That  was  the  word  I  used. 

Q.  This  was  sometime  after  September,  1937  ?  A.  I  believe 
that  was  in  the  early  part  of  October  and  it  was  spoken — 
my  discussion  with  Miss  Scott  in  another  meeting. 

Q.  (By  Mr.  Levin)  Yes.  Now,  do  you  remember  when  Mr. 
White  came  to  the  paper?  A.  Jim  White,  yes,  sir. 

Q.  Now,  didn’t  you  say  that  White  would  join  the  Guild 
whenever  you  asked  him  to?  A.  That  is  exactly  right.  Mr. 
White  had  supreme  confidence  in  me.  I  believed  I  would  not 
mislead  him. 

Q.  How  did  you  know  that?  A.  Because  Mr.  "White  and  I 
had  always  been  friendly.  We  had  the  highest  respect  for 
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each  other.  He  would  be  guided  by  what  I  told  him. 

1905  Q.  Why  didn’t  you  tell  him  to  join  immediately 
when  he  came?  A.  Pie  came  from  Worcester,  where 

there  had  been  no  Guild.  He  did  not  know  what  the  Guild 
was.  He  was  coming  in  to  the  Knickerbocker  News,  or 
Knickerbocker  Press  and  Evening  News  at  a  time  when 
the  Guild  was  negotiating  for  a  contract. 

I  advised  and  told  him  what  was  going  on.  I  said,  “Look 
into  the  situation  before  you  get  into  the  Guild  and  know 
what  you  are  joining.  It  will  be  better  for  you  to  be  a  good 
member  when  you  do  get  in  and  know  what  it  is  all  about 
than  to  step  in  with  your  head  first.’ ’ 

Q.  Do  you  remember  that  White  was  one  of  those  to  whom 
a  special  letter  was  sent  by  the  management  advising  him 
that  the  management  did  not  care  if  he  joined  or  not?  A.  I 
do  not  know  if  he  got  it  or  not. 

Q.  You  remember  the  fact  of  it  being  sent?  A.  I  do  not 
know.  I  do  not  know  about  any  letter.  I  had  not  received  it 
and  no  one  showed  me  one. 

Q.  You  remember  as  part  of  the  settlement,  and  part  of 
the  contract,  the  management  sent  a  letter  disavowing  any 
discrimination?  A.  I  heard  that  was  the  management’s  in¬ 
tention  and  that  is  as  far  as  the  matter  went.  I  knew  noth¬ 
ing,  whether  they  had  received  letters  or — 

1906  Q.  You  have  not  seen  the  letter?  A.  I  have  not 
seen  it, 

Q.  Never  heard  it  discussed  at  the  Guild  meeting?  A. 
Yes,  I  heard  a  question  discussed.  It  did  not  pertain  to  the 
letter.  It  pertained  to  the  letters  that  Guild  officers  had 
sent  to  the  members,  or  the  persons  in  the  editorial  depart¬ 
ment  inviting  them  to  join. 

Mr.  Nixon :  I  think  you  mis-spoke,  Mr.  Levin.  That  let¬ 
ter  did  not  disavow  any  intimidation.  It  stated  that  there 
was  no  objection  on  the  part  of  the  management  to  having 
them  join  the  Guild. 

Will  you  accept  that  statement? 

Mr.  Levin :  I  will. 

Mr.  Nixon:  I  am  sure  you  did  not  intend  to  put  words 
into  the  mouth  of  the  witness. 

Mr.  Levin:  I  am  referring  to  a  letter  sent  to  White 
and  several  others  at  the  time  that  the  contract  was  signed, 
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saying  that  they  could  join  the  Guild  and  the  management 
disavowed  any  interest  as  to  whether  they  did  or  not. 

The  Witness :  I  never  saw  that  letter.  I  never  saw  that 
letter  or  know  about  that  letter  having  been  sent. 

Q.  (By  Mr.  Levin)  And  you  never  heard  the  question 
discussed  at  the  Guild  meeting?  A.  Yes,  I  do  not  recall 
that  I  heard  the  matter  discussed  in  the  editorial  depart¬ 
ment,  some  one,  I  forget  who,  probably  one  or  two 

1907  persons  mentioned  the  fact  that  there  was  no  objec¬ 
tion  on  the  part  of  the  management  to  any  one  join¬ 
ing  the  Guild. 

Q.  You  did  not  hear  discussed  the  reason  why  the  Guild 
wanted  that  letter  from  the  management?  A.  Yes,  I  be¬ 
lieve  I  heard  that  issue  discussed. 

Q.  What  was  that  reason?  A.  To  show  that  no  one  need 
fear  joining  the  Guild. 

Q.  Now,  following  the  merger,  there  was  a  strike  vote,  is 
that  right?  Is  that  your  testimony?  A.  Following  the 
merger,  there  was  a  strike  vote,  but  I  believe  before  that 
strike  vote  there  was  discussion  as  to  mediation  by  the 
State  Department. 

Q.  Do  you  remember  what  the  result  of  that  vote,  whether 
it  was  unanimous  or  not,  was?  A.  I  believe  that  it  was  a 
unanimous  vote,  but  I  do  remember  that  there  were  I — do 
believe  there  were  one  or  two  persons  that  did  not  vote  for 
or  against.  It  was  voted  to  make  it  unanimous. 

Q.  One  of  those  was  Mr.  Kimball  ?  A.  Gosh,  you  got  me 
there.  Not  at  that  particular  meeting.  I  know  there  was 
one  afterwards. 

Q.  As  a  matter  of  fact,  you  signed  your  ballot?  A.  Oh, 
yes,  I  showed  it  openly. 

Q.  That  was  about  the  only  one  that  was  signed? 

1908  A.  No,  no,  all  signed.  The  question  of  a  strike  vote, 
a  conditional  strike  vote  was  written  ballot. 

Q.  You  say  everybody  signed  their  names  to  the  ballot? 
A.  I  believe  so  on  that  particular  occasion,  I  signed  my  bal¬ 
lot  and  others  did.  I  showed  my  ballot,  where  the  others 
did  not. 

Q.  Now,  did  you  participate  in  any  votes  of  confidence  in 
the  executive  board?  A.  Yes,  I  did. 

Q.  There  were  a  number  of  those  votes,  were  there  not? 
A.  I  believe  there  were. 
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Q.  Now,  sometime  in  October,  did  you  state  at  a  Guild 
meeting  that  if  any  of  the  members  of  the  Guild  were  ac¬ 
cused  of  espionage  that  you  would  serve  notice  that  you 
would  testify  for  the  management?  A.  No.  That  you  have 
been  misinformed  on,  Mr.  Levin.  I  told  these  people  to 
stick  to  the  facts.  I  warned  them  to  stick  to  the  facts.  That 
the  case  should  be  decided  only  upon  its  merits.  If  they  had 
a  case,  that  is  all  there  was  to  it. 

I  did  not  believe  in  the  charges.  Perhaps  they  did.  The 
testimony  would  bring  that  out,  but  I  did  not  want  them 
to  indulge  personalities. 

Q.  Did  you  or  did  you  not  make  the  statement  that  if  the 
Guild  pursued  a  certain  action  you  would  testify  for 

1909  the  management?  A.  I  said  that  if  the  Guild  at¬ 
tempted  to  drag  mud  into  this  trial,  I  would  testify 

for  the  company. 

Q.  At  that  time,  did  you  also  state  that  Mr.  Lewis  was  a 
dear  friend?  A.  I  was  very  proud  to  admit  it  at  the  time. 
I  did  not  employ  the  word  “dear.”  I  said  he  was  my 
friend. 

Q.  Now,  at  the  present  time,  do  you  on  occasion  write 
letters  for  Mr.  Lewis?  A.  No. 

Q.  Did  you  ever  act  in  the  capacity  of  a  secretary  or  sec¬ 
retarial  duties?  A.  I  believe  the  first  week  after  the  merger 
of  the  papers  I  wrote  letters  for  Mr.  Lewis. 

Q.  Now,  are  you  under  obligation  to  the  management  in 
any  way,  other  than  the  fact  that  you  are  an  ordinary  em¬ 
ployee  of  the  company?  A.  Am  I  under  obligation  to  the 
management  ? 

Q.  Yes,  or  any  special  privileges  are  they  accorded  to 
you?  A.  None  whatsoever,  sir. 

Q.  Does  your  brother  have  a  box  in  which  he  receives 
letters  at  the  newspaper  office?  A.  He  has  a  box,  but  I 
have  never  seen  a  letter  in  it. 

1910  Q.  Is  he  an  employee  of  the  paper?  A.  My  brother 
is  not  an  employee  of  the  paper. 

Q.  What  arrangements,  if  any,  were  made  for  his  having 
a  box  for  the  paper?  A.  None  whatsoever. 

Q.  Do  you  know  how  it  happened  that  he  was  there?  A. 
There  were  many  empty  boxes.  He  was  well  known.  Every 
one  liked  him,  and  there  were  many  boxes.  He  took  one  of 
them. 
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Q.  That  is  for  the  receipt  of  mail,  if  any?  A.  If  any. 
I  have  yet  to  see  a  letter. 

Q.  Now,  does  your  brother  carry  on  any  business  in  the 
office  of  the  paper? 

Mr.  Nixon :  That  is  objected  to.  It  is  incompetent,  irrele¬ 
vant,  and  immaterial,  and  it  is  not  a  part  of  this  issue  what 
his  brother  does.  He  is  not  an  employee  and  it  so  appears. 

Trial  Examiner  Bokat :  I  do  not  know  what  further  con¬ 
nection  Mr.  Levin  has  with  that  and  what  he  attempts  to 
bring  out.  I  will  allow  it. 

Mr.  Nixon:  May  we  have  a  statement  from  Mr.  Levin  as 
to  what  his  purpose  is? 

Mr.  Levin:  I  want  to  show  that  this  witness  is  under 
special  obligations  to  the  management,  because  of  certain 
privileges  accorded  to  himself  and  the  members  of  his  fam¬ 
ily.  That  goes  to  interest  and  bias. 

1911  Mr.  Nixon:  He  stated  the  brother  has  a  box  for 
the  receipt  of  mail. 

Trial  Examiner  Bokat :  I  will  let  him  develop  it. 

Mr.  Nixon:  Exception. 

The  Witness:  May  I  have  the  question? 

Q.  (By  Mr.  Levin)  I  think  the  question  was,  Mr.  Kraft, 
does  your  brother  carry  on  any  business  in  the  office  of  the 
Press  Company?  A.  Yes,  he  does,  informally.  We  have 
a  little  bank  in  the  office  in  which  we — a  number  of  us  de¬ 
posit  money  to  withdraw,  on  occasion  to  borrow*  from.  Mr. 
Scanned  knows  about  that.  He  has  borrowed  frequently. 

That  is  part  of  the  business  that  my  brother  does. 

Q.  Does  he  make  an  income  from  that  business?  A.  No, 
he  does  not,  unfortunately.  There  is  not  enough  money  in 
the  bank,  not  enough  even  to  lend  out. 

Q.  Do  you  participate  in  the  business?  A.  Do  I  partici¬ 
pate,  sir?  I  am  a  director. 

Q.  And  in  the  carrying  out  of  that  business  certain  in¬ 
formation  received  over  the  telephone  of  the  Press  Com¬ 
pany,  is  it?  A.  I  do  not  know  what  information  is  received 
over  the  telephone  of  the  Press  Company.  I  never  listen 
in  on  the  calls. 

1912  Q.  You  know  that  he  does  use  the  facilities  of  the 
Press  Company  for  the  carrying  on  of  that — 

Mr.  Nixon:  What  facilities? 

Mr.  Levin:  Telephone. 
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Mr.  Nixon:  Why  don’t  yon  say  telephone  instead  of  fa¬ 
cilities  ? 

The  Witness:  Yes,  he  does  use  the  telephone.  Any  one 
uses  the  telephone  in  the  Press  Company.  I  have  never 
heard  of  any  one  being  turned  down. 

Q.  (By  Mr.  Levin)  Is  there  any  one  at  the  Press  Com¬ 
pany  who  is  not  a  regular  employee,  as  much  as  your 
brother  that  you  see  around?  A.  There  was  a  chap  that 
Mr.  Scannell  took  objection  to,  Mr.  Vaughn.  Mr.  Scannell 
had  him  fired.  He  was  one.  There  might  be  other  persons 
coming  in.  My  brother  has  a  good  many  liberties  around 
there.  He  sits  around  whenever  he  wants. 

Q.  Mr.  Lewis  ever  object  to  him  being  around?  A.  Never. 

Q.  About  how  many  days — strike  out  days — how  many 
hours  a  day  is  he  in  the  office?  A.  He  brings  newspapers 
and  magazines  down  to  the  office  to  various  employees  from 
his  shop  in  Albany,  about  twelve  o’clock  every  noontime, 
and  then  he  goes  back  and  he  usually  sits  around  for  three 
or  four  hours. 

Q.  Now,  do  you  remember  at  the  time  a  complaint 
1913  was  made  about  the  holdup  of  certain  racing  infor¬ 
mation  which  did  not  get  to  the  proper  newspaper 
channels  as  a  result  of  the  activity  of  your  brother?  A. 
Complaint  to  whom? 

Q.  Complaint  to  the  management  of  the  Press  Company? 
A.  No,  I  know  of  no  such  complaint. 

Q.  Did  Mr.  O’Connor,  the  new  circulation  manager,  com¬ 
plain  to  you  that  the  paper  was  not  getting  the  late  race 
results?  A.  Yes,  sure  he  complained  to  me  about  that.  I 
am  afraid  that  was  due  to  no  delay.  The  racing  results 
came  over  and  got  into  the  paper  as  quickly  as  we  got  them. 

Q.  Was  it  the  complaint  that  you  turned  over  the  Asso¬ 
ciated  Press  copy  to  your  brother  before  it  went  to  the  com¬ 
posing  room?  A.  That  was  not  necessary.  We  received 
copy  from  the  United  Press  which  we  do  not  use,  also,  rac¬ 
ing  information.  If  I  wanted  to  give  him  some,  I  would 
give  him  the  United  Press,  which  we  did  not  use. 

Q.  Now  remember  the  time  the  printers’  strike  was  here 
in  town?  A.  Yes,  sir. 

Q.  Did  you  ever  say  that  you  worked  forty  hours,  eight 
hours  at  a  stretch  during  that  printers’  strike?  A.  No,  I 
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1914  said  I  worked  very  frequently  one  hundred  hours, 
not  forty  hours. 

Q.  During  that  printers  ’  strike,  did  you  do  wwk  of  some 
of  the  printers  during  that  strike?  A.  No,  sir.  I  am  not 
in  the  printing  business.  I  do  not  know  anything  about 
printing. 

Q.  You  are  sure  you  did  not  do  any  of  the  work  during 
that  strike?  A.  Positively.  I — 

Q.  The  management — 

Mr.  Nixon :  Let  him  finish,  please. 

The  Witness :  I  did  no  more  than  the  other  executives  in 
that  department  from  the  editorial  director  down.  I  did 
no  more  than  they  did.  It  was  my  duty  as  news  editor  of 
the  Knickerbocker  Press  to  go  to  the  composing  press — the 
composing  room  of  the  Knickerbocker  Press. 

I  was  the  last  executive  to  enter  that  composing  room 
during  the  period  of  the  strike. 

Q.  (By  Mr.  Levin)  Now,  have  you  attended  boxing  fights 
with  Mr.  Lewis  very  frequently?  A.  Very  frequently,  yes, 
sir. 

Q.  Other  sports  events?  A.  Wrestling  matches,  too. 

Mr.  Levin :  I  have  no  further  questions. 

Redirect  Examination 

1915  Q.  (By  Mr.  Nixon)  Mr.  Kraft,  during  the  period 
immediately  after  the  Knickerbocker  Press  aban¬ 
doned  the  morning  field,  that  was  in  July  of  1937,  the  vaca¬ 
tion  period  was  on,  was  it  not?  A.  Yes,  sir. 

Q.  And  during  that  period  what  kind  of  work  did  you  do  ? 
A.  I  pinch  hit  two  weeks  for  Mr.  Bowen,  the  managing  edi¬ 
tor,  two  weeks  for  Mr.  Walker,  the  city  editor,  two  weeks 
on  the  copy  desk,  and  two  weeks  on  re-write,  two  weeks  for 
the  state  editor,  and  for  one  or  two  other  persons  who  were 
on  vacation  at  the  time,  also  for  Miss  Steele,  I  think,  I  did 
her  work  for  two  weeks,  too. 

Q.  So,  how  much  other  period  was  taken  up  on  the  pinch 
hitting  that  you  were  doing  for  those  on  vacation?  A.  Pos¬ 
sibly  three  months,  three  months,  yes,  possibly  three  and  a 
half  months. 

Q.  And  during  that  period  will  you  state  whether  or  not 
you  telephoned  to  any  newspapers  in  an  effort  to  find  posi¬ 
tions  for  any  of  those  who  had  not  been  retained  at  the 
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time  the  Knickerbocker  Press  abandoned  the  morning  field? 
A.  Why,  I  telephoned  during  the  first  week  or  ten  days 
immediately  following  the  abandonment  of  the  Knicker¬ 
bocker  Press. 

Q.  And  did  you  at  that  time  write  some  letters  seeking 
positions  for  some  of  those  who  had  not  been  retained?  A. 
I  think  I  wrote  a  couple  of  letters.  Most  frequently,  I  made 
telephone  calls. 

1916  Q.  And  are  those  letters  the  ones  which  you  re¬ 
ferred  to  as  having  been  written  for  Mr.  Lewis  dur¬ 
ing  the  first  week  after  the  abandonment?  A.  Yes,  sir, 
those  are  it. 

Q.  As  a  result  of  telephone  calls  and  letters  were  you  able 
to  secure  positions  for  some  of  those  not  retained?  A.  Yes. 
Q.  Was  Miss  Cornell  one  of  them?  A.  Alice  Cornell. 

Q.  Whereabouts  did  she  get  a  position?  A.  Springfield 
Republican. 

Q.  Was  Mr.  Taft  another?  A.  Mr.  Taft — yes. 

Q.  Where  did  he  go?  A.  With  the  Associated  Press  in 
Louisville,  Ky. 

Q.  Mr.  Dick  Jackson  was  another  one?  A.  Yes.  Asso¬ 
ciated  Press  of  Buffalo. 

Q.  Were  all  those  three  persons  members  of  the  Guild? 
A.  Yes. 

Q.  Now,  I  believe  you  said  that  Mr.  Christman  was  taken 
off  the  copy  desk  and  assigned  to  a  reporter’s  job,  is  that 
correct?  A.  That  is  right. 

Q.  Do  you  know  at  whose  request  he  was  taken  off 

1917  the  copy  desk?  A.  I  do  not  recall  at  whose  request. 

Q.  Did  you  ever  hear  Mr.  Christman  express  him¬ 
self  as  being  satisfied  or  dissatisfied  with  the  copy  desk 
work?  A.  He  said  he  did'not  care  for  it. 

Q.  He  stated  he  did  not  care  for  it?  A.  Yes. 

Q.  Now,  was  it  after  you  had — was  it  after  this  period 
of  two  or  three  months,  while  you  were  helping  out  during 
the  vacation  period,  that  you  were  then  assigned  to  the 
writing  of  obituaries?  A.  Yes. 

Q.  And  that  was  in  the  late  fall  of  1937?  A.  That  is 
right. 

Q.  This  was  after  Mr.  Mowers  left?  A.  Yes. 

Q.  Now,  in  regard  to  these  meetings  at  which  you  testi¬ 
fied  you  voted  in  favor  of  a  vote  of  confidence  for  Guild 


THE  PRESS  CO.  ET  AL.  VS.  NAT.  LABOR  RELATIONS  BOARD.  1025 

officers,  will  you  state  whether  or  not  your  vote  was  based 
on  what  Miss  Fales  and  Miss  Scot t  reported  to  you  at  those 
meetings?  A.  Yes. 

Mr.  Levin:  Objection,  Mr.  Examiner,  as  calling  for  the 
reasoning  in  the  mind  of  this  individual. 

Trial  Examiner  Bokat:  I  will  allow  it. 

1918  Objection  overruled. 

Mr.  Levin:  Exception. 

Q.  (By  Mr.  Nixon)  Answer  was  yes?  A.  Yes. 

Q.  On  the  assumption  that  what  they  stated  was  true? 
A.  Yes. 

Q.  And  your  complaint  wras  that  what  she  told  you  was 
not  correct?  A.  Yes. 

Mr.  Levin :  Objection  on  the  ground  that  it  is  a  leading 
question. 

Trial  Examiner  Bokat:  Overruled. 

The  Witness:  That  is  true. 

Q.  (By  Mr.  Nixon)  Referring  to  the  meeting  at  which  a 
so-called  strike  vote  was  taken,  state  whether  or  not  it  is 
your  recollection  that  wras  a  strike  vote  or  a  vote  to  threaten 
a  strike?  A.  A  vote  to  threaten  a  strike. 

Q.  Were  there  some  of  these  meetings  at  which  votes 
were  recorded  as  unanimous  when  before  that  time  they 
had  actually  been  opposed  by  a  number  of  the  people  there? 
A.  I  can  not  recall  that  instance,  no,  I  can  not  recall  it. 

Q.  Referring  to  the  note  which  you  asked  Mr. 

1919  Christman  to  endorse,  will  you  state  whether  or  not 
— wdiose  note  wras  that?  A.  Eric  Tyler. 

Q.  Mr.  Tyler,  a  brother  of  what  Tyler?  A.  A.  Ranger 
Tyler. 

Q.  Now  employed  at  the  Press  Company?  A.  Yes,  sir. 
Q.  That  was  not  your  personal  obligation?  A.  No,  sir. 
Q.  That  was  a  note  you  requested  Mr.  Christman  to  sign 
for  Mr.  Tyler?  A.  Yes. 

Q.  Now,  with  regard  to  the  meeting  at  which  a  number 
of  proposals  were  made  in  respect  to  the  future  activities 
of  the  Guild,  state  whether  or  not  it  is  the  fact  that  many 
proposals  were  presented  by  the  various  people  present  at 
the  meeting? 

Mr.  Levin :  Objection,  it  is  a  leading  question. 

Mr.  Nixon :  State  whether  or  not  it  is  fact. 

Trial  Examiner  Bokat :  I  will  allow  it. 
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Objection  overruled. 

Mr.  Levin :  Exception. 

The  Witness:  Yes. 

Q.  (By  Mr.  Nixon)  Wasn’t  the  proposal  for  the  Tri- 
City  Guild  to  drop  from  the  National  Guild  made  by  Mr. 
Esterman? 

Mr.  Levin:  Objection.  Leading  question. 

1920  Trial  Examiner  Bokat:  Objection  is  overruled. 

The  Witness :  I  can  not  recall  that. 

Q.  (By  Mr.  Nixon)  You  do  not  recall  who  made  that 
proposel?  A.  No. 

Q.  Is  it  a  fact  that  a  number  of  proposals  were  submitted 
in  writing  by  various  members?  A.  Yes. 

Q.  And  that  numerous  and  different  proposals  were 
made?  A.  Yes. 

Mr.  Levin :  Objection  to  it  again.  It  is  a  leading  ques¬ 
tion. 

Trial  Examiner  Bokat:  Objection  overruled. 

Mr.  Nixon :  I  think  that  is  all. 

Recross  Examination 

Q.  (By  Mr.  Levin)  Are  you  clear,  Mr.  Kraft,  that  you 
did  not  ask  for  an  endorsement  of  your  own  note  before 
you  asked  for  the  endorsement  of  the  Tyler  note?  A.  Well, 
I  have  asked  many  persons.  It  is  possible  I  might  have 
asked  Mr.  Christman.  I  am  not  sure.  I  know  he  did  not 
endorse  a  note,  I  asked  him  to  endorse. 

Q.  You  remember  the  note  he  did  endorse.  You  are  not 
clear  as  to  those  he  did  not  endorse?  A.  Yes,  that  is  true. 
T  do  remember  that  particular  note.  I  know  I  asked  him 
to  go  on  it. 

1921  Mr.  Levin:  No  further  questions. 

Mr.  Nixon :  That  is  all. 

(Witness  excused.) 

Mr.  Nixon :  Mr.  Doran. 

Trial  Examiner  Bokat:  May  I  say  at  this  time  for  the 
record  that  I  received  a  telegram  regarding  Mr.  Hanson’s 
application  for  subpoenas  and  have  been  informed  by 
Washington  that  the  request  has  been  granted  and  an  or¬ 
der  to  that  effect  will  follow. 

Mr.  Nixon :  Thank  you. 
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Now,  these  witnesses  as  they  have  already  testified,  were 
told  they  would  be  here  under  subpoena.  That  applies  to 
Mr.  Kraft  and  we  were  unable  to  actually  serve  the  sub¬ 
poena  because  we  did  not  have  it  here. 

Mr.  Doran  has  been  told  the  same  thing,  as  well  as  other 
witnesses. 

Trial  Examiner  Bokat:  Yes. 

Mr.  Nixon:  At  the  recess,  I  will  give  Your  Honor  the 
witnesses  to  whom  we  wish  to  have  the  subpoena  directed 
so  we  can  serve  them  this  afternoon. 

Trial  Examiner  Bokat:  I  have  not  any  blanks  here,  un¬ 
less  Mr.  Levin  has  some  that  he  can  spare,  based  on  the  fil¬ 
ing  of  this  particular  order  without  reading  the  order.  That 
is  the  effect  of  the  order  is  that  the  application  has  been 
granted. 

1922  Mr.  Levin :  Have  the  names  been  sent  to  Washing¬ 
ton  for  whom  those  subpoenas  are  to  be  issued? 

Trial  Examiner  Bokat:  No,  I  will  rule  on  the  materiality 
of  the  witness  when  they  are  offered,  when  the  witness  has 
testified  as  to  the  materiality  of  their  evidence.  There  is 
merely  a  general — I  do  not  know  whether  you  saw  Mr. 
Hanson’s  request  to  the  Board  for  the  subpoenas.  It  was 
merely  a  general  request  without  setting  forth  any  names. 

Mr.  Levin:  I  see. 

Trial  Examiner  Bokat :  Setting  forth  that  he  would  sub¬ 
mit  the  names  to  me.  Evidently  his  request  has  been 
granted. 

Now,  I  will  ask  that  Mr.  Nixon,  or  Mr.  Hanson,  submit 
to  me  the  names  of  the  witnesses  that  he  desires  to  be  sub- 
ponaed,  and  I  will  issue  subpoenas  for  the  witnesses. 

Mr.  Nixon :  Thank  you,  very  much. 

One  of  those  I  would  like  to  have  subpoenaed  is  Mr. 
James  Doran,  the  witness  now  offered.  I  should  also  like 
to  have  a  subpoena  directed  to  Mr.  Francis  P.  Kimball. 

Trial  Examiner  Bokat :  Yes. 

Mr.  Nixon:  And,  I  should  also  like  to  have  a  subpoena 
directed  to  Mr.  Charles  Mooney,  and  those  are  all  that  I 
wish  to  subpoena  at  the  present  moment.  There  may  be 
others  later. 

Trial  Examiner  Bokat:  That  means  only  three 

1923  subpoenas,  is  that  not  correct? 
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(At  this  point  there  was  a  short  discussion  off  the  rec¬ 
ord.) 

Mr.  Levin:  I  will  have  the  subpoenas  available  some 
time  this  afternoon. 

Trial  Examiner  Bokat :  You  can  have  the  witnesses  here 
and  hand  them  the  subpoenas  if  you  want  to  do  it  that  way. 

Mr.  Nixon:  I  did  not  want  to  have  any  question  about 
how  they  are  here,  that  is  all. 

1924  James  R.  Doran  a  witness  called  by  and  on  behalf 
of  the  Respondents,  being  first  duly  sworn,  was  ex¬ 
amined  and  testified  as  follows: 

Trial  Examiner  Bokat :  Give  your  full  name  and  address 
to  the  reporter. 

The  Witness:  James  R.  Doran,  606  Delaware  Avenue, 
Albany,  New  York. 

Direct  Examination 

Q.  (By  Mr.  Nixon)  Mr.  Doran,  you  were  told  you  were 
to  be  subpoenaed  as  a  witness?  A.  I  was. 

Q.  You  understood  you  were  to  be  subpoenaed?  A.  Yes. 
Q.  Before  you  testified?  A.  Yes,  sir. 

Q.  You  are  now  an  employee  of  the  Press  Company,  Inc.? 
A.  I  am. 

Q.  And  have  been  since  what  date?  A.  February  8,  1936. 
Q.  From  what  paper  did  you  come  prior  to  coming  with 
the  Press  Company,  Inc?  A.  South  Bend,  Indiana,  Tri¬ 
bune. 

Q.  Will  you  state  your  experience  generally  prior  to 
February  8,  1936,  in  the  newspaper  business?  A.  Yes,  I 
started  in  1926  with  the  South  Bend,  Indiana,  News- 

1925  Times  and  subsequently  worked  for  the  Lansing, 
Michigan  News,  Detroit,  Michigan,  Daily,  the  Joliet, 

Illinois,  Spectator,  the  Chicago  Examiner,  the  Vincennes, 
Indiana,  Post,  the  Youngstown,  Ohio,  Telegram,  and  the 
South  Bend  Tribune. 

Q.  Now,  the  date  you  came  to  the  Knickerbocker  Press, 
in  Albany,  was  February  8,  1936,  is  that  correct?  A.  That 
is  right. 

Q.  Will  you  state  the  circumstances  under  which  your 
employment  was  obtained?  A.  Yes,  I  wrote  Mr.  Lewis  a 
letter  asking  him  to  send  a  letter  of  reference  to  the  Asso- 
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ciated  Press,  with  whom  I  was  negotiating  for  a  job  in 
Detroit. 

He  wrote  me  he  had  sent  a  letter  of  reference  but  that  he 
had  a  job  he  thought  I  would  like  much  better,  and  I  was 
anxious  to  return  to  his  employ.  I  had  worked  for  him 
before,  and  I  accepted  this  job  in  preference  to  the  Detroit 
job. 

Q.  Where  abouts  had  you  worked  with  Mr.  Lewis  prior 
to  the  time  you  came  to  the  Knickerbocker  Press?  A. 
South  Bend,  Indiana. 

Q.  And  for  how  long  a  period?  A.  The  latter  part  of 
1933,  through  1934,  I  believe,  until  the  late  fall  of  1934. 

Q.  And  in  what  capacity  were  you  employed  un- 

1926  der  Mr.  Lewis  at  that  time?  A.  Well,  various  capac¬ 
ities.  I  was  assistant  city  editor  for  a  time,  and  I 

resigned  while  I  worked  for  him  and  went  to  Youngstowm, 
Ohio  and  returned  under  his  regime  and  became  political 
writer. 

Q.  So  that  you  knew  Mr.  Lewis  before  you  came  here  to 
the  Press  Company?  A.  I  did. 

Q.  Will  you  state  whether  or  not  you  joined  the  Guild  at 
the  time  you  came  to  work  for  the  Press  Company?  A.  A 
week  after  I  came  here. 

Q.  And  who  solicited  you  to  join  the  Guild?  A.  Mr. 
Wanhope  and  Miss  Scott. 

Q.  State  whether  or  not  Mr.  Lewis  ever  said  anything  to 
you  on  the  subject  of  your  joining  or  not  joining  the  Guild? 
A.  I  never  talked  to  Mr.  Lewis  about  it. 

As  a  matter  of  fact,  I  did  not  have  any  conversation  with 
him  except  to  say  “Hello”  when  I  first  came  here. 

Q.  How  long  did  you  continue  to  pay  your  Guild  dues? 
A.  Until  May,  1936. 

Q.  And  what  happened  in  May,  1936?  A.  The  official 
Guild  newspaper,  the  Guild  Reporter,  appeared  with  a  page 
1  editorial  which  w^as  a  vicious  attack  on  Mr.  Lewis,  and 
also  mentioned  me  in  a — in  one  portion. 

1927  Q.  And  did  you  have  any  discussion  with  anyone, 
members  of  the  Guild,  with  reference  to  that  edi¬ 
torial  ?  A.  Oh,  yes,  yes,  indeed. 

Q.  With  whom?  A.  I  discussed  it  with  Mr.  Jackson,  with 
whom  I  came  here,  and  roomed,  and  I  discussed  it  with  Mr. 
Bradt  and  Mr.  A1  Maas,  who  was  an  officer  of  the  Guild  at 
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the  time — various  people  around  the  office  came  to  me  and 
apologized  for  the  article  and  we  discussed  it. 

Mr.  Levin :  Ask  the  names  of  the  people. 

The  Witness :  Beg  your  pardon  ? 

Trial  Examiner  Bokat:  Set  forth,  give  us  the  names  of 
!  the  people. 

The  Witness:  All  right;  Mr.  Bradt,  Mr.  Maas,  Mr.  Jack- 
son,  Mr.  Taft,  Mr.  Mahar,  Mr.  Tom  Mahar,  Mr.  Phil  Mahar, 
Mr.  Healy,  Mr.  Ed  Healy,  Mr.  Joe  Eddy — I  cannot  name 
the  whole  staff,  but  it  was  about  everybody. 

Q.  (By  Mr.  Nixon)  Miss  Scott?  A.  No,  Miss  Scott  did 
not  come. 

Q.  Mr.  Scanned?  A.  No. 

Q.  Did  you  attend  a  meeting  which  was  held  in  the  li¬ 
brary  of  the  Press  Company  office  at  four  o’clock  in  the 
afternoon,  the  day  after  that  editorial  appeared?  A.  I  did 
not. 

1928  Q.  Have  you  attended  any  meetings  of  the  Guild 
subsequent  to  that  date  ?  A.  I  have  not. 

Q.  Have  you  paid  any  dues  in  the  Guild  subsequent  to 
that  date?  A.  I  have  not. 

Q.  You  say  you  were  mentioned  in  that  editorial?  A.  I 
was. 

Q.  In  what  way?  A.  I  believe  the  reference  was  some¬ 
thing  about,  after  discussing  Mr.  Lewis  being  brought  here 
as  the  efficiency  expert,  that  then  he  brought  a  pal  or  a 
buddy  of  his  here,  made  him  the  highest-paid  copyreader 
in  the  office  and  forced  one  of  their  best  men  to  resign. 

Q.  Did  you  assume  that  you  were  the  person  referred  to 
as  the  buddy  of  Mr.  Lewis?  A.  There  was  no  question  in 
my  mind. 

Q.  Now,  what  work  did  you  do  when  you  first  came  to 
work  for  the  Knickerbocker  Press?  A.  On  the  copy  desk 
of  the  Knickerbocker  Press. 

Q.  And  after  the  Knickerbocker  Press  abandoned  the 
Morning  Field,  what  work  did  you  do?  A.  I  became  head 
of  the  copy  desk  on  the  Knickerbocker  News. 

Q.  The  same  sort  of  work  as  you  had  been  doing 

1929  prior  to  the  abandonment,  except  that  you  were  the 
head  of  the  copy  desk  with  the  Evening  News,  is  that 

correct?  A.  That  is  right. 
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« uxo 

Q.  Now,  after  you  came  to  work  for  the  Press  Company,  i 
will  you  state  the  names  of  some  other  persons  who  came  j 
to  the  company  after  you  did?  A.  Richard  Jackson  came  ! 
with  me  from  South  Bend.  j 

Q.  Will  you  state  whether  or  not  Mr.  Jackson  joined  the  j 
Guild,  to  your  knowledge  ?  A.  He  joined  the  same  time  I 
did.  j 

Q.  State  another  person  who  came  in?  A.  Charles  Has-  i 

kell.  | 

Q.  State  whether  or  not  Mr.  Haskell  joined  the  Guild.  ! 
A.  He  did,  as  far  as  I  know.  I  understand  he  is  a  Guild  j 
member. 

Q.  State  some  others.  A.  Frank  Mohan. 

Q.  State  whether  or  not  Mr.  Mohan  became  a  member  of 
the  Guild?  A.  Either  he  became  one  or  he  already  was 
one.  He  came  from  Schenectady  where  they  had  a  Guild 
unit. 

Q.  Name  anyone  else  who  came  later.  A.  Or  Troy,  I  am 
not  sure.  I  think  it  was  Troy.  Yes,  James  White. 

Q.  State  whether  or  not  Mr.  White  joined  the 
1930  Guild?  A.  Yes,  he  did. 

Q.  Can  you  name  any  others?  Mr.  Craigie?  A. 
Yes,  Mr.  Craigie  came  there  after  I  did. 

Q.  What  is  Mr.  Craigie ’s  first  name?  A.  Alan. 

Q.  And  did  Mr.  Alan  Craigie  join  the  Guild?  A.  He  did. 

Q.  All  those  persons  that  you  have  mentioned  came  to 
work  for  the  Press  Company  after  you  did,  is  that  correct? 

A.  As  far  as  I  know,  they  did. 

Q.  Now,  after  the  Knickerbocker  Press  abandoned  the 
Morning  Field,  will  you  tell  us  who  the  members  of  the 
copy  desk  were  on  the  Evening  News?  A.  Charles  Has¬ 
kell,  A.  Ranger  Tyler,  James  White,  Edwin  Healy,  Carl 
Davidson,  and  myself. 

Q.  And  Mr.  Craigie?  A.  And  Mr.  Craigie,  yes,  he  was 
on  the  copy  desk. 

Q.  State  whether  or  not  each  and  every  one  of  those  per¬ 
sons  was  a  member  of  the  Guild? 

Mr.  Levin :  If  he  knows. 

Mr.  Nixon :  If  you  know. 

A.  I  know  that  one  was  not;  I  believe  the  rest  were.  I 
could  not  state. 


Q.  Who  was  the  one  who  was  not?  A.  Mr.  Davidson. 

1931  Q.  You  believe  Mr.  Haskell  was  a  member  of  the 
Guild?  A.  I  am  sure  he  was. 

Q.  And  Mr.  White?  A.  Yes,  sir. 

Q.  And  Mr.  Tyler?  A.  Oh,  yes. 

Q.  And  Mr.  Craigie?  A.  Yes. 

Q.  And  Mr.  Mohan?  A.  Yes. 

Q.  So  that  all  of  those  you  have  named,  with  the  exception 
of  Mr.  Davidson,  who  were  on  the  copy  desk,  were  members 
of  the  Guild?  A.  That  is  right.  Mr.  Mohan  was  not  there 
when  I  took  over  the  desk. 

Q.  He  came  on  later?  A.  Yes. 

Q.  Now,  will  you  state  whether  or  not  you  ever  heard  Mr. 
Lewis  refer  to  members  of  the  Guild  as  Guild  rats.  A.  I 
did  not. 

Q.  Or,  did  you  ever  heard  Mr.  Lewis  that  the  activities  of 
the  Guild  and  the  Guild  members  were  ruining  the  paper? 
A.  I  never  did. 

Q.  Will  you  state  whether  or  not  it  is  the  fact  that 

1932  Guild  meetings  were  discussed  in  your  presence  in 
the  editorial  room  frequently?  A.  They  were. 

Q.  Notice  of  those  meetings  posted  any  place?  A.  On  the 
bulletin  board  near  the  copy  desk. 

Q.  In  the  same  room  where  the  editorial  employees 
worked?  A.  Yes,  sir. 

Q.  After  a  meeting  was  held,  did  you  frequently  hear  a 
discussion  of  what  had  taken  place  at  the  meeting?  A.  Yes. 
Mr.  Levin :  Objection.  It  is  a  leading  question. 

Trial  Examiner  Bokat:  Objection  overruled.  I  will 
allow  it. 

Q.  (Bv  Mr.  Nixon)  Did  vou  answer  that  question?  A. 
I  did. 

Q.  Tell  us  some  of  the  matters  that  you  heard  discussed 
the  day  after  a  meeting  had  been  held  by  the  Guild?  A. 
Well,  the  ones  that  were  most  impressed  upon  my  mind 
were  meetings  after  the  merger,  immediately  after  the 
merger,  when  they  had  a  series  of  meetings  at  which  they 
were  to  vote  on  strike. 

Trial  Examiner  Bokat:  Well,  you  were  not  at  these  meet¬ 
ings.  You  merely  heard  it  discussed? 

The  Witness:  I  merely  heard  it  discussed  afterwards, 
before  and  after. 
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1933  Trial  Examiner  Bokat:  Yes.  j 

The  Witness :  And,  of  course,  I  had  heard  a  great 

deal  of  discussion  about  the  meetings  prior  to — or,  after  I 
should  say,  after  the  article  was  published  in  the  Guild  Re-  j 
porter. 

Q.  (By  Mr.  Nixon)  Even  though  you  had  not  attended 
any  of  the  meetings  yourself,  do  I  understand  that  you  | 
heard  discussion  of  those  meetings?  A.  Yes,  the  copy  desk  | 
very  often  discussed  those  things. 

Q.  And,  at  the  copy  desk,  are  men  all  working  fairly  close 
to  each  other?  A.  They  are. 

Q.  How  close?  A.  They  are  not  a  foot  apart.  1  am  about — 
the  farthest  man  from  me  would  be  four  feet. 

Q.  How  many  would  there  be  at  that  one  desk?  A.  Six.  j 
Q.  And  at  your  desk,  five  out  of  six  were  members  of  the 
Guild,  is  that  correct?  A.  Four  out  of  six. 

Q.  Four  out  of  six  ?  A.  Yes,  that  is  right. 

Q.  Do  you  recall  any  other  subjects  that  were  discussed  j 
in  your  presence  after  a  meeting  of  the  Guild  had  been 
had?  A.  Oh,  yes,  they  discussed,  after  the  St.  Louis 

1934  Convention,  the  men  discussed  the  action  taken  by 
the  Convention,  and  as  I  recall  it,  a  bulletin  was 

posted  on  the  board  calling  a  meeting  to  determine  whether 
there  would  be  a  referendum  vote  taken  on  the  matters  .j 
adopted  at  the  convention. 

There  was  considerable  discussion  about  that. 

Mr.  Levin:  I  ask  that  the  answer  be  stricken  as  not  re-  I 

i 

sponsive.  The  question  was, 4  ‘  After  a  Guild  meeting.” 

He  is  talking  about  a  conversation  after  the  St.  Louis  | 
Convention. 

Trial  Examiner  Bokat:  Technically  it  is  not  responsive 
to  the  question.  I  will  allow  it  for  what  it  is  worth. 

Mr.  Levin:  Exception. 

Q.  (By  Mr.  Nixon)  Do  you  know,  Mr.  Scannell?  A.  I  do. 

Q.  Did  you  ever  hear  Mr.  Scannell  criticise  Mr.  Lewis? 

A.  I  believe  I  can  say  yes  to  that. 

Q.  Well,  specifically  with  reference  to  the  time  when  Mr. 
Scannell  w*as  transferred  to  the  Knickerbocker  Press,  do 
you  remember  any  criticism  he  made  at  that  time  of  Mr. 
Lewis  ?  A.  I  do  not  remember  him  making  any  to  me.  Scan¬ 
nell  very  seldom  talked  to  me.  I  do  remember  a  remark 
that  was  made  in  my  presence. 
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Q.  By  Mr.  Scannell?  A.  By  Mr.  Scannell,  that  the  trans¬ 
fer  was  a  move  to  get  him  out  and  that  he  was  going 

1935  — he  was  not  going  to  be  fooled.  He  was  going  to  do 
the  best  work  he  could. 

They  thought  he  probably  would  lay  down,  and  find  a 
reason  to  dismiss  him,  he  said. 

Q.  Did  he  say  anything  about  he  thought  Lewis  would  be 
out  very  soon?  A.  There  was  frequent  discussion  about  the 
Knickerbocker  News,  that  Lewis  was  not  going  to  be  there 
long. 

Mr.  Levin :  I  ask  that  the  answer  be  stricken. 

Trial  Examiner  Bokat:  Yes,  I  will  grant  it. 

Q.  (By  Mr.  Nixon)  Did  Mr.  Scannell  say  anything  about 
believing  that  Mr.  Lewis  was  going  to  be  out  pretty  soon? 
A.  I  do  not  recall  definitelv  whether  it  was  Mr.  Scannell 
that  made  the  remark.  The  remark  was  made  in  the  office. 

Q.  Was  anything  said  to  the  effect  that  if  Mr.  Lewis  did 
not  get  out,  he  would  lay  down  on  the  job — he,  Scannell, 
■would  lay  down  on  the  job?  A.  I  believe  so,  yes. 

Mr.  Levin:  I  ask  that  the  answer  be  stricken  as  not  re¬ 
sponsive. 

The  Witness :  The  answer  is  yes. 

Trial  Examiner  Bokat:  I  will  allow  it. 

Objection  overruled. 

Q.  (By  Mr.  Nixon)  Now,  Mr.  Doran,  you  know  Mr.  Crai- 
gie?  A.  I  do. 

Q.  Were  you  here  when  Mr.  Craigie  testified,  the 

1936  day  before  yesterday?  A.  Yes,  I  was. 

Q.  Did  you  hear  him  testify?  A.  Yes. 

Q.  Did  you  hear  him  testify  that  he  had  received  a  raise 
a  couple  of  months  ago?  A.  I  did. 

Q.  Will  you  state  what  you  know  with  respect  to  that 
raise?  A.  Yes,  I  recommended  it,  in  August,  about  six  weeks 
after  I  took  over  the  copy  desk;  I  recommended  that  Mr. 
Craigie  be  given  a  raise  because  he  was  below  the  scale  on 
the  copy  desk.  He  was  one  of  - the  only  men  below  the  scale. 

Q.  You  heard  the  testimony  as  to  the  amount  of  the 
raise,  did  you  not?  A.  I  did. 

Q.  Did  the  amount  of  that  raise  bring  him  up  to  the 
scale  of  the  others  on  the  copy  desk?  A.  Yes,  that  brought 
him  up  to  what  the  low  scale  is  on  the  copy  desk. 
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Q.  And  that  raise  was  as  a  result  of  your  recommenda-  j 
tion  ?  A.  I  do  not  know ;  I  believe  so,  yes. 

Q.  Well,  you  had  recommended  it  previously!  A.  I  had  ! 
recommended  it. 

Mr.  Nixon :  That  is  all. 

1937  Cross  Examination 

Q.  (By  Mr.  Levin)  Mr.  Doran,  you  changed  your  answer 
to  a  question  from,  I  believe,  Mr.  Scanned  said  it,  to  yes.  i 
Was  that  because  I  made  the  objection?  A.  No,  it  was  not. 

I — I  say  the  answer  is  yes  because  I  did  hear  some  such  talk  j 
in  the  office  and  I  heard  Mr.  Scanned  make  that  remark  to  ! 
Mr.  Hyde  shortly  after  the  two  were  transferred. 

Q.  Now,  where  were  you  when  you  heard  the  remarks? 

A.  In  McCaffertv’s  Grid. 

Q.  What  was  the  remark,  now?  A.  That  they  both  were  ! 
discussing  that  Lewis  was  not  going  to  be  there  for  long,  j 
that  he  was  going  to  be  out.  As  long  as  they  stayed  there, 
they  were  going  to  do  the  best  work  they  could  so  as  not  to 
be — not  to  give  the  company  any  reason  to  find  fault  with 
them.  i 

But,  that  if  it  developed  that  Lewis  is  retained,  that  there 
might  be  a  change  in  the  work. 

Trial  Examiner  Bokat:  On  their  part? 

The  Witness :  On  their  part. 

Q.  (By  Mr.  Levin)  This  is  a  conversation  of  both  of  I 
them?  A.  Yes. 

Q.  Now,  did  Mr.  Hyde  also  say  that,  and  Mr.  Scanned? 

A.  I  do  not  remember  Mr.  Hyde  saying  anything. 

Q.  When  you  just  said  they  both  said  this?  A.  | 

1938  They  were  both  discussing  it. 

Q.  You  do  not  remember  anything  of  Mr.  Hyde’s  j 
statements  ?  A.  No,  I  do  not. 

Q.  Were  you  drinking  with  them  at  the  time?  A.  Yes,  we  ! 
had  one  glass  of  beer.  It  was  after  work. 

Q.  Did  you  say  anything  about  Mr.  Lewis?  A.  No,  I  did  j 
not. 

Q.  Did  you  ever  talk  about  Mr.  Lewis’  work  in  Indiana?  j 
A.  I  do  not  believe  so. 

Q.  Did  you  ever  ted  Mr.  Scanned  that  Mr.  Lewis  had  j 
caused  a  ten  thousand  drop  in  circulation  of  the  paper  in 
one  day?  A.  Definitely  not,  Mr.  Lewis,  no.  That  was  on  an 
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entirely  different  regime.  Mr.  Lewis  was  not  there.  I  can 
tell  you  what  that  story  is,  if  you  would  like  to  bring  it  out. 

Q.  You  never  discussed  Mr.  Lewis  at  the  time  that  Scan- 
nell  was  discussing  Mr.  Lewis,  at  the  time  you  were  drink¬ 
ing?  A.  1  did  not. 

Q.  Now,  was  Mr.  Lewis  an  endorser  on  a  $200  note?  A. 
$300  or  $250,  perhaps — I  think  it  was  $250. 

Q.  About  when  was  that?  A.  Right  after  I  came  here, 
two  months  after. 

Q.  Did  you  ever  repeat  the  conversation  of  Mr.  Scannell 
to  Mr.  Lewis,  that  you  heard  ?  A.  I  never  did. 

1939  Q.  When  was  the  first  time  that  you  repeated  that 
conversation  to  any  officer  of  the  Press  Company? 

A.  The  first  time  I  ever  told  anybody  about  it  w*as  when 
Mr.  Nixon  discussed  this  case  with  me  and  wanted  to  know 
if  I  had  any  evidence  of  discrimination  against  employees. 

Q.  And  that  w’as  your  evidence  of  discrimination  against 
employees?  A.  Oh,  no,  that  is  not  discrimination  against 
employees.  That  w’as  some  of  the  evidence  that  I  gave  him. 
Some  of  the  things  that  I  discussed  with  him. 

Mr.  Nixon :  The  question  was  wiiether  you  told  it  to  any 
officer  of  the  Press  Company.  I  would  like  it  to  appear  that 
I  am  not  an  officer  of  the  Press  Company. 

The  Witness :  No,  you  are  not. 

Q.  (By  Mr.  Levin)  Did  Scannell  say  at  that  time  that 
the  reason  they  were  trying  to  get  him  out  w~as  because  he 
was  so  active  in  the  Guild?  A.  No. 

Q.  You  are  sure  that  was  not  what  he  said?  A.  I  am  sure 
that  was  not. 

Q.  Now,  Mr.  Jackson  did  not  resign  from  the  Guild,  did 
he,  at  the  time  of  the  article?  A.  No,  he  did  not. 

Q.  He  remained  an  officer  of  the  Guild?  A.  I  urn 

1940  derstand  he  later  became  one.  He  w’as  not  at  the  time. 

Q.  Um,  hum.  Anyone  else  resign  that  you  remem¬ 
ber  at  that  time  ?  A.  I  do  not  know.  I  do  not  know  of  any¬ 
one. 

Q.  Now,  the  night  of  the  merger,  do  you  remember  talk¬ 
ing  to  Mr.  Lewis  about  Henry  Christman  coming  in  to  work 
that  night?  A.  Yes,  Ido. 

Q.  What  was  your  conversation  with  Mr.  Lewds  about 
that,  at  that  time?  A.  I  called  Mr.  Lewis  at  his  home  to  tell 
him  that  we  were  proceeding  with  the  edition,  as  he  had 
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asked.  I  was  going  to  stick  around  and  take  Mr.  Christman 
— that  is,  in  case  Mr.  Christman  did  not  come  in.  Mr. 
Christman  came  in  at  the  time  he  was  supposed  to  be  there, 
and  together  we  put  the  edition  out. 

I  told  him  Mr.  Christman  had  reported  on  time,  when  he 
agreed  to  be  there. 

Q.  Did  Mr.  Lewis  give  you  a  number  to  call  him,  at  the 
time  Mr.  Christman  came  in?  A.  I  called  him  at  his  home. 

Q.  What  time  was  Mr.  Christman  supposed  to  be  in?  A. 
I  believe  it  was  four  o’clock. 

Q.  Mr.  Lewis,  did  he  give  you  a  number  to  call  him 

1941  at  that  night?  A.  His  home  phone  number. 

Q.  Do  you  know  his  home  phone  number?  A.  I  do 
not.  I  never  have  had  it  since. 

Mr.  Nixon  .*  I  object  to  that. 

Trial  Examiner  Bokat:  He  has  answered  that  question. 
Mr.  Nixon:  I  will  withdraw. 

Q.  (By  Mr.  Levin)  Are  you  sure  it  was  his  phone  num¬ 
ber?  A.  He  told  me  it  was. 

Mr.  Nixon :  He  answered  the  question. 

Trial  Examiner  Bokat :  Yes,  he  answered  it  was  his  home 
phone. 

Q.  (By  Mr.  Levin)  Mr.  Doran,  were  you  offered  a  job  in 
Buffalo  before  the  merger?  A.  I  was. 

Q.  How  long  before  ?  A.  Two  weeks. 

Q.  And  you  told  Mr.  Lewis  that?  A.  No. 

Q.  Did  you  tell  any  of  the  management  about  it?  A.  I 
think  I  told  Mr.  Hyde  that  I  had  received  a  wire  from  Buf¬ 
falo,  yes. 

Q.  Did  you  accept  the  offer?  A.  No. 

Q.  Was  it  a  better  job?  A.  I  do  not  know\ 

1942  Q.  Now,  did  you  frequently  tell  Hyde  and  Scannell 
after  their  transfer  to  the  Knickerbocker  Press  that 

the  conditions  were  much  improved  after  they  came  over? 
A.  I  do  not  think  so.  I  told  Mr.  Hyde  I  liked  working 
under  him,  yes.  I  do  not  think  I  ever  told  Mr.  Scannell 
that  conditions  were  much  improved. 

Q.  Are  you  sure  about  that?  A.  Yes,  I  am  sure  about 
that. 

Q.  But,  you  did  tell  Mr.  Hyde?  A.  I  told  him  I  liked 
working  under  him.  That  was  one  of  the  reasons  I  did 
not  go  to  Buffalo,  as  I  remember  I  told  him  that. 
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Q.  Did  you  say  anything  about  the  Knickerbocker 
Press  conditions  being  improved  as  a  result  of  their 
coming  over?  A.  I  do  not  recall  any  such  conversation. 

Q.  Do  you  know  whether  or  not — strike  that  out. 

Would  you  say  that  Mr.  Scanned  did  lay  down  on  the 
job  on  the  Knickerbocker  Press?  A.  I  would  not.  No,  sir, 
he  did  not  lay  down. 

Q.  Novr,  didn’t  you  apply  for  readmission  in  the  Guild 
in  April,  1937?  A.  I  did. 

Q.  And  that  application  was  pending  when  the  merger 
took  place?  A.  yes,  I  believe  it  was. 

1943  Q.  You  never  pursued  that  application  after  the 
merger?  A.  No. 

Mr.  Levin :  No  further  questions. 

Mr.  Nixon :  Nothing  further. 

(Witness  excused.) 

Mr.  Nixon:  Mr.  Charles  Mooney. 

Charles  L.  Mooney  a  witness  called  by  and  on  behalf  of 
the  Respondents,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

Trial  Examiner  Bokat:  Give  the  reporter  your  full 
name  and  address. 

The  Witness:  Charles  L.  Mooney,  Slingerlands,  New 
York. 

Q.  (By  Mr.  Nixon)  Mr.  Mooney,  you  were  told  you  would 
be  subpoenaed  to  testify  here?  A.  Yes,  sir. 

Q.  And  you  understand  that  a  subpoena  was  to  have  been 
issued  to  you  and  served  on  you  prior  to  the  time  you  took 
the  stand?  A.  Yes,  I  understand  that. 

Q.  Slingerlands  is  somewhere  near  Albany?  A.  Over 
the  city  line,  a  suburb. 

Q.  At  the  present  time,  you  are  in  the  employ  of  the 
Press  Company,  Incorporated  ? 

1944  Q.  How  long  have  you  been  in  the  employ  of  that 
company?  A.  Ten  years  last  week. 

Q.  That  would  be,  then,  since  January,  1928?  A.  That  is 
right. 

Q.  Will  you  state  your  experience  as  a  newspaper  man 
prior  to  January,  1928,  briefly?  A.  I  came  here  from 
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Plattsburg,  where  I  had  been  for  four  years,  and  for  ap-  | 
proximately  twelve  years  before  that,  I  was  in  Boston,  in  j 
Boston,  Massachusetts. 

Q.  In  Plattsburg,  with  what  paper  were  you  connected?  j 
A.  The  Daily  Republican. 

Q.  And  at  Boston  with  what  paper?  A.  Boston  Ameri-  | 
can. 

Q.  Does  that  briefly  describe  vour  newspaper  experience 
prior  to  the  time  you  came  with  the  Press  Company  in  1928?  j 
A.  I  had  only  worked  for  two  papers. 

Q.  And  your  total  newspaper  experience  covers  how  j 
many  years?  A.  Going  on  to  23  years. 

Q.  State  whether  or  not  you  are  a  graduate  of  the  State  j 
Police  School.  A.  State  Police  Traffic  School,  I  attended,  j 
Q.  And  for  how  long?  A.  For  one  week. 

Q.  Is  that  the  New  York  State  Police  Traffic  | 

1945  School?  A.  That  is  right. 

Q.  And  at  the  conclusion  of  your  period  there,  did  ! 
you  write  a  series  of  articles  on  it  for  the  paper?  A.  I  did, 
yes,  sir. 

Q.  Under  a  by-line  with  your  name  on  it?  A.  That  is 
right. 

Q.  Are  you  a  member  of  the  Guild?  A.  I  am. 

Q.  When  did  you  join?  A.  I  am  a  charter  member,  I  i 
joined  when  the  Guild  was  organized. 

Q.  That  refers  to  the  Tri-City  Newspaper  Guild?  A. 
Tri-City. 

Q.  Did  you  ever  hold  office  in  the  Tri-City  Guild?  A. 
Yes,  in  the  early  stages  I  was  comptroller  for  a  short 
period. 

Q.  And  the  comptroller’s  duties  correspond  to  those  of  j 
treasurer,  roughly?  A.  Collecting  dues,  yes. 

Q.  Collecting  dues?  A.  Yes. 

Q.  Did  you  later  resign  from  that  position?  A.  Yes,  sir,  ! 
I  did. 

Q.  For  what  reason?  A.  I  was  working  the  late  night 
trick  on  the  Knickerbocker,  and  I  could  not  see 

1946  enough  of  the  men  at  a  time  to  get  the  dues  and 
asked  that  the  job  be  transferred. 

Q.  You  felt  that  you  could  not  give  the  job  the  necessary 
attention  in  view  of  the  shift  you  were  working?  A.  That 
is  right. 


i 

i 
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Q.  Now,  what  sort  of  work  are  you  doing  at  the  present 
time  for  the  Knickerbocker  Evening  News?  A.  I  am  re¬ 
write  man. 

Q.  Who  are  the  other  rewrite  men  who  work  with  you  ?  A. 
At  the  present  time? 

Q.  Yes.  A.  Mr.  Bradt. 

Q.  State  whether  or  not  Mr.  Bradt  is  a  member  of  the 
Guild.  A.  He  is. 

Q.  Who  else  works  with  you?  Name  some  other  rewrite 
men.  A.  Specifically,  there  are  only  two  rewrite  men. 

Q.  Only  two?  A.  Yes. 

Q.  Did  you  have  something  to  do  with  the  show  given  by 
the  Guild  in  1936?  A.  Yes,  sir.  I  was  the  chairman  of  it. 
Q.  You  were  the  chairman  of  the  committee  that  gave  the 
show?  A.  Yes,  sir. 

1947  Q.  Did  you  write  the  show?  A.  Not  the  1936 — I 
helped  to  write  the  1936  one. 

Q.  Did  you  also  have  something  to  do  with  the  Guild 
show  in  1937?  A.  I  was  the  chairman  of  that,  also. 

Q.  State  whether  or  not  you  saw  Mr.  Lewis  in  attendance 
at  the  1937  Guild  show.  A.  1937,  I  did,  yes,  sir. 

Q.  Did  you  see  Mr.  McDonald  present  at  either  of 
the  1936  or  the  1937  shows?  A.  I  saw  him  at  both. 

Q.  Did  you  personally  sell  him  tickets  for  the  show? 
A.  For  both  shows,  yes,  sir. 

Q.  And  did  you  sell  Mr.  Lewis  his  ticket  for  the  1937 
show?  A.  I  did. 

Q.  Did  you  ever  hear  Mr.  Lewis  denounce  the  Guild  in 
any  way?  A.  I  never  heard  him,  no,  sir. 

Q.  Did  you  ever  hear  him  refer  to  members  of  the  Guild 
as  “ Guild  rats”?  A.  No,  I  did  not. 

Q.  Did  you  ever  hear  him  say  that  the  Guild  would  ruin 
the  business  of  the  Press  Company?  A.  No,  sir. 

1948  Q.  Did  Mr.  Lewis  say  to  you,  or  ask  you  whether 
or  not  you  belonged  to  the  Guild?  A.  No,  he  knew  I 

did,  because  I  sold  him  the  ticket. 

Q.  Now,  for  the  1936  show,  is  it  a  fact  that  a  program 
for  that  show  was  printed  on  the  presses  of  the  Press  Com¬ 
pany,  Incorporated?  A.  That  is  right. 

Q.  With  cuts,  photographs  furnished  by  the  Press  Com¬ 
pany  for  use  in  that  paper?  A.  They  were. 

Q.  The  material  in  the  paper  was  furnished  by  members 
of  the  Guild?  A.  The  stories,  you  mean? 


THE  PRESS  CO.  ET  AL.  VS.  NAT.  LABOR  RELATIONS  BOARD.  1041 


Q.  The  stories  in  the  paper,  yes.  A.  Yes. 

Q.  The  paper  was  printed  on  ink  and  paper  furnished  by 
the  Press  Company,  Incorporated?  A.  Yes. 

Trial  Examiner  Bokat:  I  assume,  free  of  charge? 

The  Witness:  Yes,  sir — no,  sir,  it  was  not. 

Q.  (By  Mr.  Nixon)  What  is  there  to  that?  A.  There 
was  a  nominal  charge.  I  am  not  quite  clear  on  it  now. 

Q.  What  was  said  in  that  connection  about  the 

1949  nominal  charge?  A.  It  was  not  said  to  me  person-  j 
ally.  I  got  it  that  some  executive  of  the  company  said  j 

to  charge  a  little  nominal  sum  for  the  cuts  and  it  would  look 
better,  or  something  to  that  effect. 

Q.  Did  they  say  they  would  buy  tickets  equal  in  amount  | 
to  the  nominal  charge  they  made?  A.  I  do  not  know  that 
that  was  ever  said.  It  did  even  it  up,  I  think. 

Q.  They  did  even  it  up?  A.  There  were  several  of  the  j 
executives  who  attended  it. 

Q.  Yes.  Now,  do  you  have  a  by-line  frequently,  in  your 
stories?  A.  Yes,  quite  frequently. 

Q.  Have  you  received  commendation  for  your  work  from 
your  superiors?  A.  Yes. 

Q.  In  what  form?  A.  Oh,  I  received  oral  commendation 
from  several.  I  got  a  couple  of  notes  on  stories  from  a 
couple  of  them. 

Q.  From  the  editors?  A.  Yes. 

Q.  The  managing  editor?  A.  Managing  editor,  city  edi¬ 
tor. 

Q.  Name  some  of  the  big  stories  you  have  covered? 

1950  A.  I  was  in  Catskill  in  1931  for  two  weeks  when  the 
State  cleaned  up  the  ‘ 6 Legs”  Diamond  gang. 

I  covered  every  outstanding  murder  for  the  last  ten  years, 
in  Albany,  in  the  capital  district. 

I  worked  on  the  O’Connell  kidnapping  case. 

I  had  a  series  of  criminal  mysteries  that  ran  for  thirty- 
two  consecutive  weeks  in  the  Sunday  Knickerbocker  Press. 

Q.  Was  this  series  under  the  by-line  with  your  name? 

A.  Yes,  it  was. 

Mr.  Levin:  We  will  concede  he  is  an  outstanding  re-  j 
write  man  on  the  paper,  and  one  of  the  best,  I  will  say. 

Mr.  Nixon:  Thank  you  very  much  for  that  concession.  I 
Q.  (By  Mr.  Nixon)  Have  you  received  notice  in  promo¬ 
tional  advertising  by  the  Press  Company?  A.  Yes. 
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Q.  In  what  form?  A.  Well,  I  have — when  I  was  writing 
the  crime  series,  particularly,  they  had  a  number  of  dis¬ 
play  ads  announcing  that  my  series  was  coming  out.  And 
even  after  the  series  started,  they  were  promoting  them 
for  some  time. 

Q.  Were  you  designated  as  the  ace  crime  reporter  in 
that  ad?  A.  Yes,  I  was. 

Q.  Was  Mr.  Wanhope ’s  name  mentioned  in  it? 

1951  A.  Well,  the  ads,  I  have  reference  to  the  ads  that 
were  about  me  alone,  sir. 

Q.  Yes.  A.  There  was  a  full-page  ad  in  which  I  was  men¬ 
tioned. 

Q.  And  were  there  promotional  advertisements  with 
reference  to  men  on  the  paper  which  did  not  include  the 
names  of  Mr.  Wanhope  or  Jo  Leonard,  but  did  include 
yours?  A.  There  was  a  full-page  ad  that  ran  for  quite 
some  time,  had  my  name  on  it.  I  am  not  certain  that  Jo 
Leonard  was  there.  I  am  quite  certain  Mr.  Wanhope  was 
not  in  it. 

Q.  You  are  certain  Mr.  Wanhope  was  not  mentioned? 
A.  Yes,  I  almost  would  say  it  was  certain;  there  was  a  lot 
of  kidding  about  it  in  the  office  at  the  time. 

Q.  Do  you  know  the  purpose  of  these  promotional  ad¬ 
vertisements?  A.  Oh,  yes.  The  purpose  of  the  promo¬ 
tional  ad  is  to  call  the  reader’s  attention  and  get  them  in¬ 
terested  in  a  storv  or  article. 

* 

Q.  And  also  to  create  a  demand  for  the  newspaper,  is  it 
not?  A.  That  is  right. 

Q.  Is  that  general  practice  in  all  newspapers,  to  your 
knowledge?  A.  Yes,  I  would  say  it  was. 

Q.  And  was  that  frequently  done  by  the  Press 

1952  Company  in  connection  with  this  material?  A.  Oh, 
yes. 

Q.  Advertising  its  capital  coverage?  A.  That  is  right. 

Q.  With  the  name  of  the  person  who  happened  to  be 
covering  it?  A.  Yes. 

Q.  And  advertising  it — the  completeness  of  the  coverage 
in  the  capital  area,  is  that  correct?  A.  That  is  right. 

Q.  In  which  some  of  the  reporters  carrying  that  news 
would  be  designated?  A.  Yes,  sir. 

Q.  At  the  present  time  you  are  a  rewrite  man?  A.  That 
is  right. 
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Q.  And  will  you  state  whether  or  not  you  have  prepared 
obituaries  from  time  to  time?  A.  I  run  obituaries  at  the 
present  time,  once  in  awhile. 

Q.  Do  you  regard  the  writing  of  the  obituaries  as  an  in¬ 
ferior  assignment  in  comparison  with  others  that  might  be 
made  in  the  newspaper  office? 

Mr.  Levin:  There  have  been  two  classifications  of  obit¬ 
uaries,  one  is  feature  and  one  is  routine. 

I  think  the  question  should  be  clarified. 

Trial  Examiner  Bokat :  Yes,  I  would  like  to  have 

1953  the  record  be  clear  as  to  what  you  are  referring  to, 
whether  you  are  referring  to  general  obituaries  or 

to  the  others. 

Mr.  Nixon:  I  take  exception.  I  do  not  agree  with  Mr. 
Levin ’s  characterization  of  the  evidence  up  to  date. 

May  I  have  the  question  again,  please  ? 

(The  question  was  read  by  the  reporter,  as  above  noted.) 

Mr.  Nixon :  I  will  just  insert  now,  at  the  direction  of  the 
Examiner,  the  word  “  feature  ”  obituaries. 

The  Witness:  Feature  obituaries? 

Q.  (By  Mr.  Nixon)  Yes.  Do  you  regard  that  as  an  in¬ 
ferior  assignment?  A.  I  do  not  regard  any  obituaries  in¬ 
ferior,  sir. 

Q.  Then,  I  suppose  that  you  certainly  do  not  regard  the 
assignment  of  ordinary  obituaries  as  an  inferior  assign¬ 
ment?  A.  I  do  not  think  any  distinction  should  be  drawn. 

Q.  At  the  present  time,  are  you  writing  both  feature  and 
ordinary  obituaries  for  the  company?  A.  I  take  anything 
that  comes  along. 

Q.  You  know  Mr.  Mowers,  do  you  not?  A.  Yes,  I  do. 

Q.  Do  you  know  whether  or  not  he  was  doing  any  radio 
broadcasting  prior  to  the  date  when  the  Knickerbocker 
Press  abandoned  the  morning  field?  A.  He  used  to 

1954  broadcast  Saturday  nights,  I  know. 

Q.  You  know  that  of  your  own  knowledge?  A.  Oh, 
yes,  I  worked  with  him. 

Q.  How  frequently,  every  Saturday?  A.  Every  Satur¬ 
day  evening,  yes. 

Q.  For  how  long  a  period  ?  A.  Either  five  or  ten  minutes, 
1  am  not  sure. 
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Q.  Do  you  know  whether  or  not  he  did  that  radio  broad¬ 
casting  after  the  Knickerbocker  Press  abandoned  the 
morning  field  in  the  daytime?  A.  The  news  broadcast? 

Q.  Yes.  A.  Yes,  he  did  both. 

Q.  How  many  times  a  day  was  that?  A.  Twice. 

Q.  In  the  morning  and  afternoon?  A.  No,  twice  in  the 
morning. 

Q.  Now,  have  you,  in  your  experience  with  the  Press 
Company,  interviewed  famous  people?  A.  Oh,  yes,  yes.  I 
have  talked  to  a  great  many. 

Q.  Have  you  interviewed — tell  us  some  of  those  you  in¬ 
terviewed?  A.  I  interviewed  Herbert  Hoover,  President 
Roosevelt,  Mrs.  Roosevelt,  the  King  of  Siam,  and  “Legs” 
Diamond,  probably  the  most  famous  persons. 

1955  Q.  You  reported  a  number  of  trials  that  have  been 
held  in  this  vicinity  ?  A.  Yes,  I  have. 

Q.  Murder  trials?  A.  Murder  trials,  kidnap  trials. 

Q.  Any  civil  trials?  A.  I  covered,  the  only  civil  work 
I  had  was  once  during  a  vacation  I  covered  the  County 
Court. 

Q.  Ever  cover  Federal  Court  work?  A.  Yes,  I  was 
formerly  Federal  reporter  on  the  News,  ten  years  ago. 

Q.  How  long  did  you  hold  that  position?  A.  For  either 
nine  or  ten  months,  and  then  I  was  transferred. 

Q.  I  did  not  hear  you.  A.  I  said,  I  was  transferred  to 
nights. 

Q.  During  that  time  when  you  were  reporting  Federal 
news,  you  were  reporting  civil  actions,  that  were  tried  in 
the  Federal  Court?  A.  Yes,  in  Federal  Court,  surely. 

Q.  And  some  criminal  actions  as  well?  A.  Yes:  oh,  yes. 
Q.  Is  there  any  such  thing  as  a  first-string  rewrite  man, 
Mr.  Mooney?  A.  First-string?  In  what  sense? 

1956  Q.  I  do  not  know,  someone  has  testified  that  he 
was  a  first-string  rewrite  man.  I  want  to  know  if 

there  is  such  a  thing  in  a  newspaper  office. 

Trial  Examiner  Bokat:  As  far  as  you  know. 

Mr.  Levin:  I  object  to  the  question.  The  witness  evi¬ 
dently  does  not  understand  it. 

The  Witness:  Well — 

Trial  Examiner  Bokat :  I  will  allow  him  to  answer. 

Q.  (By  Mr.  Nixon)  Is  there  a  position  that  is  a  first- 
string  rewrite  man?  A.  I  never  heard  of  that  position. 
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Q.  They  are  either  rewrite  men  or  not?  A.  Yes. 

Q.  Is  there  a  distinction  as  to  first,  second,  or  third,  or 
anything  of  that  sort?  A.  No,  there  is  not. 

Q.  Who  were  the  rewrite  men  on  the  desk  at  the  time  of 
the  abandonment  of  the  morning  field  by  the  Knickerbocker 
Press?  A.  Mr.  Mowers  and  myself. 

Q.  Mr.  Mowers  and  yourself?  A.  Yes. 

Q.  Now,  after  the  Knickerbocker  Press  abandoned  the 
morning  field,  who  were  the  rewrite  men  on  the  Evening 
News?  A.  Mr.  Bradt  and  myself. 

1957  Q.  Mr.  Bradt  is  still  employed  by  the  Press  Com¬ 
pany?  A.  He  is  a  rewrite  man,  yes,  sir. 

Q.  Mr.  Bradt,  is  he  a  member  of  the  Guild?  A.  He  is. 

Mr.  Nixon:  That  is  all. 

Cross  Examination 

Q.  (By  Mr.  Levin)  Mr.  Mooney,  what  is  the  usual  way 
in  which  the  so-called  routine  obituaries  are  written  up  by 
the  office,  by  the  person  to  whom  they  are  assigned?  A. 
Well,  the  system  we  use  on  the  Knickerbocker,  when  we 
get  a  notice,  it  is  telephoned  to  the  classified  ad  depart¬ 
ment. 

They  make  a  duplicate  copy.  The  duplicate  is  left  on  the 
city  desk.  That  is  merely  the  death  notice  of  the  man’s 
name,  when  he  died,  and  so  forth. 

The  city  editor  hands  the  duplicate  to  a  reporter  or  re¬ 
write  man  and  has  him  call  either  the  house  or  the  under¬ 
taker. 

Q.  Are  the  undertakers  usually  called?  A.  The  under¬ 
takers  are  called,  but  they  are  not  too  good  on  giving  in¬ 
formation.  I  mean,  they  do  not  just  grasp  what  we  want 
on  an  obituary. 

Q.  Now,  the  information  which  you  use  in  an  obituary  is 
usually  secured  from  other  reporters,  is  it  not?  A.  The 
information  that  I  get? 

1958  Q.  No.  A.  No,  I  would  not  say  that.  Once  in 
awhile,  yes. 

Q.  Now,  when — strike  that  out. 

Have  you  been  doing  the  so-called  routine  obituaries  con¬ 
tinually  all  during  the  last  several  years?  A.  No,  I  have 
done  more  lately.  They  used  to  have — there  was  a  young 
man  who  did  it  quite  regularly. 
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Q.  Who  was  that?  A.  Mr.  Williams. 

Q.  Was  he  a  new  man?  A.  No,  he  was  not  a  new  man. 
He  is  a  reporter  there 

Q.  Is  he  there  now?  A.  He  is  working  there,  yes. 

Q.  What  sort  of  work  did  he  do?  A.  He  is  a  reporter. 

Q.  Have  a  regular  beat?  A.  He  has — yes,  he  has  a 
beat.  I  am  not  certain  which  one,  though. 

Q.  How  long  has  he  been  with  the  paper,  do  you  know? 
A.  Why,  I  should  say  four  years,  three  or  four  years. 

Q.  Did  he  use  to  do  it  regularly?  A.  No,  I  would  not 
say  regularly.  I  think  he  did  the  bulk  of  it.  Everybody 
used  to  do  them,  though.  That  is,  I  have  always  written 
some  obituaries. 

Q.  When  you  say  “obituaries,”  you  make  no  dis- 

1959  tinction  between  so-called  large  story  obituaries  and 
the  small  routine  ones,  is  that  right?  A.  As  a  mat¬ 
ter  of  fact,  I  think  that  is  one  of  the  worst  things  that 
could  be  done,  to  make  a  distinction,  sir. 

That  is  the  way  I  have  always  looked  at  it. 

If  my  father  should  die  today,  he  is  as  important  to  me 
as  President  Roosevelt,  for  that  matter. 

Q.  You  would  not  make  any  distinction  in  the  assigning 
of  people  to  write  either  the  routine  or  the  larger  obit¬ 
uaries,  between  a  good  writer  and  a  young  newspaper  re¬ 
porter?  A.  Oh,  yes;  if  I  had  some  cub  reporter,  I  would 
not  give  him  some  real  prominent  man’s  death  to  write  up, 
if  there  were,  a  good,  or  a  better  man  available. 

Q.  In  other  words,  the  custom  of  a  newspaper  is  to  give 
the  feature  stories  to  the  more  experienced  men  and  the 
better  writers? 

Mr.  Nixon :  I  object  to  that,  if  your  Honor  please.  That 
is  not  the  evidence.  It  is  not  put  in  the  form  of  a  ques¬ 
tion.  It  is  a  statement  by  counsel.  If  he  wants  to — 

Trial  Examiner  Bokat :  This  is  cross  examination. 

Mr.  Nixon :  I  think  you  still  have  to  ask  questions,  even 
on  cross  examination. 

Trial  Examiner  Bokat :  I  take  it  that  it  is  a  question. 

Objection  overruled. 

Mr.  Nixon :  Exception. 

1960  The  Witness :  I  meant  on — what  I  meant  on  the 
big  obituaries,  if  Mayor  Thacher  should  die,  I  would 
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give  that  to  a  man  who  was  an  experienced  writer  rather 
than  to  a  cub. 

Q.  (By  Mr.  Levin)  Do  you  knowr  whether  or  not  Mr. 
Kraft  arranged  for  Mr.  Lewis’  invitation  to  the  Guild 
show! 

Trial  Examiner  Bokat:  In  1937? 

The  Witness:  In  1937? 

Q.  (By  Mr.  Levin)  Yes,  1937.  A.  I  can  say  that  he  did 
not,  sir. 

Q.  Now,  before  the  so-called  bulletin  board  agreement, 
did  Mr.  Lewis  call  you  to  the  desk  one  day  and  tell  you 
that  he  could  not  give  you  a  raise  because  of  the  Guild 
demands?  A  Nothing  has  ever  been  laid  to  me  on  that, 
sir. 

Q.  Now,  at  the  present  time,  have  you  been  doing  the 
work  of  an  acting  city  editor?  A.  Well,  it  is  a  sort,  a  form 
of  arrangement  there,  if  the  two  rewrite  men  both  answer 
telephones  on  the  city  desk,  although  we  have  not — there  is 
not  such  a  title  as  that  at  the  moment,  as  an  assistant  city 
editor. 

Q.  If  you  were  handling  the  duties  of  a  city  editor,  would 
you  regularly  assign  a  $75  a  week  reporter  to  do  all  the 
obituaries  ?  A.  I  do  not  know  that  that  is  being  done  now. 

I  do  not  know  that  I  would. 

1961  Mr.  Levin:  I  have  no  further  questions. 

Mr.  Nixon:  Nothing  further. 

Trial  Examiner  Bokat :  That  is  all. 

(Witness  excused.) 

Mr.  Nixon:  That  is  all  the  witnesses  I  have  this  morn¬ 
ing.  I  only  arranged  for  three  to  be  here. 

Trial  Examiner  Bokat:  All  right,  we  will  adjourn  at 
this  time. 

Mr.  Nixon:  Yes,  sir. 

Trial  Examiner  Bokat:  We  will  now  adjourn  until  1:45 
o  ’clock. 

(Thereupon,  at  12:25  o’clock  p.  m.,  a  recess  was  taken 
until  1:45  o’clock  p.  m.) 
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1962  After  Recess 

(Whereupon,  the  hearing  was  resumed,  pursuant  to  re¬ 
cess,  at  two  o'clock  p.  m.) 

Mr.  Xixon:  Mr.  Kimball,  please,  will  you  take  the  stand? 

Francis  P.  Kimball  a  witness  called  bv  and  on  behalf  of 

% 

the  Respondents,  being  first  duly  sworn,  was  examined  and 
testified  as  follows : 

Trial  Examiner  Bokat:  Will  you  give  your  full  name 
and  address  to  the  reporter? 

The  Witness:  Francis  P.  Kimball,  342  State  Street, 
Albany,  X.  Y. 

Direct  Examination 

Q.  (By  Mr.  Xixon)  Mr.  Kimball,  at  the  present  time 
you  are  employed  by  the  Press  Company,  Inc.?  A.  Yes, 
sir. 

Q.  And  what  is  your  official  title?  A.  Well,  I  am  finan¬ 
cial  editor  and  reporter. 

Q.  You  have  a  column  in  the  Albany  Knickerbocker 
Xews  of  which  you  are  the  editor,  the  financial  column  ?  A. 
That  is  right. 

Q.  And  your  name  appears  in  that  column?  A.  Yes, 
sir. 

Q.  How  long  have  you  been  in  the  employ  of  the 

1963  Press  Company?  A.  About  ten  years. 

Q.  Xow,  will  you  give  us  a  little  sketch  of  your 
education  and  your  experience  in  the  newspaper  business 
prior  to  the  time  when  you  became  employed  by  the  Press 
Company,  Inc?  A.  Well,  after  leaving  college  1  started 
in  newspaper  work  on  the  Syracuse  Herald,  where  I  stayed 
for  about  two  years,  and  then  went  to  Xew  York,  where  1 
was  on  the  Sun,  and  the  Sun-Herald,  for  about  five  years, 
when  I  came  to  Albany  and  the  Evening  Xews. 

Q.  Are  you  a  graduate  of  some  college?  A.  Hamilton 
College. 

Q.  And  what  year?  A.  A.  1916. 

Q.  Xow,  when  you  came  to  the  Albany  Evening  Xews,  in 
what  capacity  did  you  come  originally?  A.  As  a  re-write 
man. 

Q.  And  later  did  you  do  reporting  work?  A.  Yes,  some 
of  the  time. 


‘ 
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Q.  And  with  particular  attention  to  banks,  utilities, 
financial  matters?  Were  such  assignments  given  to  you? 
A.  Commerce,  yes,  industry,  and  that  sort  of  thing. 

Q.  Have  you  written  articles  on  various  subjects  relat¬ 
ing  to  the  business  of  the  State  of  New  York?  A.  Well,  1 
do  not  know  much  about  the  State,  but  I  have  written  a 
number  of  articles  dealing  with  the  canal  develop- 

1964  ment  and  highways,  and  that  sort  of  thing? 

Q.  Do  you  write  anything  at  the  direction  of  the 
Mayor  of  Albany  ?  A.  What  do  you  mean,  anything? 

Q.  Well,  an  official  history  of  the  City  of  Albany?  A. 
Yes,  I  wrote  a  historv  of  Albanv  for  the  charter  celebra- 
tion. 

Q.  The  250th  charter  anniversay?  A.  Yes. 

Q.  You  wrote  on  the  subject  of  “Xew  York — The  Canal 
State”  in  1927?  A.  That  was  a  book  published  on  the 
canal. 

Q.  That  was  a  book?  A.  Yes. 

Q.  Who  was  it  published  by?  A.  The  Xew  York  State 
Waterways  Association. 

Q.  Have  you  written  a  series  of  articles  on  hydroelectric 
development  ?  A.  Yes,  I  did  write  one  series  on  that. 

Q.  Published  in  the  Albany  Knickerbocker  Xews?  A. 
Knickerbocker  Press,  yes. 

Q.  Knickerbocker  Press?  A.  Yes. 

(,).  How  long  have  you  held  a  position  of  financial 

1965  editor  of  the  Press  Company?  A.  I  think  it  was 
sometime — must  be  over  two  and  a  half  years,  I 

should  judge. 

Q.  Did  you  join  tin*  Tri-City  Xewspaper  Guild  at  some 
time?  A.  I  joined  the  unit  which  1  think  became  the  Tri- 
City  afterwards. 

Q.  Were  you  one  of  tin*  charter  members?  A.  I  think 
I  was.  I  am  not  certain.  I  think  I  was  in  the  first  group 
that  joined.  There  may  have  been  some  joined  shortly 
before  \  did,  or  very  soon  thereafter. 

Q.  Are  you  still  a  member  of  the  Guild?  A.  I  do  not 
know.  I  imagine  T  am.  1  received  a  letter  the  other  day. 
So,  I  presume  T  am  still  on  the  mailing  list  as  least. 

Q.  Have  you  ever  received  any  official  notice  of  your 
suspension  as  a  member?  A.  Xo,  sir. 
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1962  After  Recess 

(Whereupon,  the  hearing  was  resumed,  pursuant  to  re¬ 
cess,  at  two  o'clock  p.  in.) 

Mi-.  Nixon :  Mr.  Kimball,  please,  will  you  take  the  stand.' 

Francis  ?.  Kimball  a  witness  called  by  and  on  behalf  of 
the  Respondents,  being  lirst  duly  sworn,  was  examined  and 
testified  as  follows: 

Trial  Examiner  Bokat :  Will  you  give  your  full  name 
and  address  to  the  reporter? 

The  Witness:  Francis  P.  Kimball,  342  State  Street, 
Albany,  X.  V. 

Direct  Examination 

Q.  (By  Mr.  Xixon)  Mr.  Kimball,  at  the  present  time 
you  are  employed  by  the  Press  Company,  Inc.?  A.  Yes, 
sir. 

Q.  And  what  is  your  official  title?  A.  "Well,  1  am  finan¬ 
cial  editor  and  reporter. 

Q.  You  have  a  column  in  the  Albany  Knickerbocker 
News  of  which  you  are  the  editor,  the  financial  column?  A. 
That  is  right. 

Q.  And  your  name  appears  in  that  column?  A.  Yes, 
sir. 

(t).  How  long  have  you  been  in  the  employ  of  the 

1963  Press  Company?  A.  About  ten  years. 

Q.  Now,  will  you  give  us  a  little  sketch  of  your 
education  and  your  experience  in  the  newspaper  business 
prior  to  the  time  when  you  became  employed  by  the*  Press 
Company,  Inc?  A.  Well,  after  leaving  college  I  started 
in  newspaper  work  on  the  Syracuse  Herald,  where  I  stayed 
for  about  two  years,  and  then  went  to  New  York,  where  T 
was  on  the  Sun,  and  the  Sun-Herald,  for  about  five  years, 
when  I  came  to  Albany  and  tin*  Evening  News. 

Q.  Are  you  a  graduate  of  some  college?  A.  Hamilton 
College. 

Q.  And  what  year?  A.  A.  1916. 

Q.  Now,  when  you  came  to  t ho  Albany  Evening  News,  in 
what  capacity  did  you  come  originally?  A.  As  a  re-write 
man. 

Q.  And  later  did  you  do  reporting  work?  A.  Yes,  some 
of  the  time. 
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Q.  And  with  particular  attention  to  banks,  utilities, 
financial  matters ?  Were  such  assignments  given  to  you? 
A.  Commerce,  yes,  industry,  and  that  sort  of  thing. 

Q.  Have  you  written  articles  on  various  subjects  relat¬ 
ing  to  the  business  of  the  State  of  Xew  York?  A.  Well,  I 
do  not  know  much  about  the  State,  but  I  have  written  a 
number  of  articles  dealing  witii  the  canal  develop- 
1964  ment  and  highways,  and  that  sort  of  thing? 

Q.  Do  you  write  anything  at  the  direction  of  the 
Mayor  of  Albany?  A.  What  do  you  mean,  anything? 

(c).  Well,  an  official  liwtory  of  the  City  of  Albany?  A. 
Yes,  1  wrote  a  history  of  Albany  for  the  charter  celebra¬ 
tion. 


Q.  The  2b0th  charter  anniversay?  A.  Yes. 

(t).  You  wrote  on  the  subject  of  “  Xew  York — The  Canal 
State'’  in  1927?  A.  That  was  a  book  published  on  the 
canal. 


(t).  That  was  a  book?  A.  Yes. 

Q.  Who  was  it  published  by?  A.  The  Xew  York  State 
Wat e rwa v s  A s s oc ia t ion . 

Q.  Have  you  written  a  series  of  articles  on  hydroelectric 
development?  A.  Yes,  i  did  write  one  series  on  that. 

Q.  Published  in  tin*  Albany  Knickerbocker  News?  A. 
Knickerbocker  Press,  yes. 

Q.  Knickerbocker  Press?  A.  Yes. 

Q.  How  long  have  you  held  a  position  of  financial 
196b  editor  of  the  Press  Company?  A.  I  think  it  was 
sometime — must  be  over  two  and  a  half  vears,  1 
should  judge. 

Q.  Did  you  join  the  Tri-City  Xewspaper  Guild  at  some 
time?  A.  I  joined  the  unit  which  I  think  became  the  Tri- 
City  afterwards. 

(t).  Were  you  one  of  the  charter  members?  A.  I  think 
I  was.  I  am  not  certain.  I  think  I  was  in  the  first  group 
that  joined.  There  may  have  been  some  joined  shortly 
before  I  did.  or  very  soon  thereafter. 

Q.  Are  you  still  a  member  of  t lie  Guild?  A.  I  do  not 
know.  I  imagine  I  am.  I  received  a  letter  the  other  day. 
So,  T  presume  I  am  still  on  the  mailing  list  as  least. 

Q.  Have  you  ever  received  any  official  notice  of  your 
suspension  as  a  member?  A.  Xo,  sir. 
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Q.  Do  you  know  Mr.  Doran?  A.  Yes. 

Q.  Do  you  know  when  lie  came  to  work  for  the  Press 
Company  with  reference  to  the  time  Mr.  Lewis  came  to 
work  for  that  company?  A.  It  was  after  Mr.  Lewis  ar¬ 
rived. 

Q.  Do  you  know  whether  or  not  Mr.  Doran  became  a 
member  of  the  Tri-City  Guild?  A.  I  believe  he  did. 

1966  Q.  Did  you  see  him  at  some  meetings?  A.  I  think 
so,  yes. 

Q.  Do  you  know  when  Mr.  Jackson  came  to  work  for  the 
Press  Company  with  reference  to  the  time  when  Mr.  Lewis 
came?  A.  About  the  same  time  Mr.  Doran  came. 

Q.  That  was  after  Mr.  Lewis  came  there?  A.  Yes. 

Q.  Do  you  know  whether  or  not  Mr.  Jackson  joined  the 
Guild?  A.  Yes,  he  did. 

Q.  Do  you  know  when  Mr.  Craigie  came  to  work  for  the 
Press  Company  with  reference  to  the  time  Mr.  Lewis  came? 
A.  It  was  after  that. 

Q.  After  Mr.  Lewis  came?  A.  (The  witness  shook  his 
head  in  the  affirmative.) 

Q.  Do  you  know  whether  or  not  Mr.  Craigie  joined  the 
Guild?  A.  Y"es,  he  did. 

Q.  Do  you  know  when  Mr.  White  came  to  work  for  the 
Press  Company  with  reference  to  the  time  Mr.  Lewis  came? 
A.  It  was  afterwards. 

Q.  Do  you  know  whether  or  not  Mr.  White  joined  the 
Guild?  A.  He  did. 

Q.  Do  you  know  when  Mr.  Siever  came  to  work  for  the 
Press  Company?  With  reference  to  the  time  Mr.  Lewis 
came?  A.  I  believe  it  was  afterwards. 

1967  (c>.  Do  you  know  whether  or  not  Mr.  Siever  joined 
the  Guild?  A.  I  think  he  did. 

Q.  Do  you  know  when  Mr.  McKain  came  to  work  for  the 
Press  Company  with  reference  to  the  time  Mr.  Lewis  came? 
A.  It  was  afterwards. 

Q.  Do  you  know  whether  or  not  Mr.  McKain  joined  the 
Guild?  A.  I  do  not  think  lie  did. 

Q.  Do  you  know  when  Miss  Cornell  came  to  work  for 
the  Press  Company  with,  reference  to  the  time  Mr.  Lewis 
came?  A.  Afterwards. 

Q.  Do  you  know  whether  or  not  she  joined  the  Guild?  A. 
Yes,  she  did. 
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Q.  Do  you  know  when  Mr.  Haskell  came  to  work  for  the 
company  with  reference  to  the  time  Mr.  Lewis  came?  A. 
Tt  was  afterwards. 

Q.  Do  you  know  whether  or  not  Mr.  Haskell  joined  the 
Guild?  A.  I  think  he  did. 

Q.  Do  you  know  when  Mr.  Mohan  came  to  work  for  the 
Press  Company,  with  reference  to  the  time  Mr.  Lewis 
came?  A.  Afterwards. 

Q.  Do  you  know  whether  or  not  Mr.  Mohan  joined  the 
Guild?  A.  He  did  join. 

Q.  Do  you  know  when  Mr.  Roseberrv  came  with 

1968  reference  to  tin*  time  Mr.  Lewis  came?  A.  After¬ 
wards. 

Q.  Do  you  know  whether  or  not  Mr.  Roseberrv  joined  the 
Guild?  A.  I  do  not  know  whether  he  did  or  not. 

Q.  You  do  not  know  whether  lie  made  application  or  not? 
A.  1  do  not  know  whether  he  did  or  not. 

Q.  Do  you  know  when  Mr.  Davidson  came  to  the  com¬ 
pany  with  reference  to  the  time  Mr.  Lewis  came?  A.  Tt 
was  afterwards. 

Q.  And  do  you  know  whether  or  not  Mr.  Davidson  joined 
the  Guild  ?  A.  Xo,  he  did  not. 

Q.  Now,  you  have  given  me  the  names  of  eleven  people 
who  came  to  work  for  the  company  after  Mr.  Lewis  came, 
and  you  have  testified  that  eight  out  of  those  eleven  joined 
the  Guild,  am  I  correct  in  that  statement?  A.  I  think  so. 
T  presume  so. 

Q.  Xow,  I  suppose  you  attended  meetings  of  the  Guild 
from  time  to  time,  did  you  ?  A.  Yes,  sir. 

(t).  Did  Mr.  Lewis  ever  ask  you  whether  or  not  you  were 
a  member  of  the  Guild?  A.  He  did  not. 

Q.  Did  Mr.  Lewis  ever  say  anything  to  you  that  you  re¬ 
garded  as  detrimental  to  tin*  Guild?  A.  Xo,  he  did 

1969  not. 

(t).  Did  he  ever  say  anything  to  you  about  the 
members  of  the  Guild  being  ‘‘Guild  rats?"  A.  Xot  to  me. 

Q.  Well,  did  he  say  anything  about  this  Guild,  or  this 
labor  union  is  going  to  crush  this  company  or  ruin  the  com¬ 
pany,  or  run  the  company  out  of  business?  A.  Xo,  sir. 

Q.  Or  anything  to  that  effect  ?  A.  Xever  did. 

Q.  Xow,  do  you  remember  the  time  of  the  meeting  of  the 
Guild,  or  the  possibly  the  Press  Company  units  of  the 
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Guild,  was  held  about  four  o’clock  in  the  afternoon  in  the 
library  of  the  Press  Company  ?  Can  you  identify  the  meet¬ 
ing  to  which  1  refer  ?  A.  Not  exactly.  We  had  a  number 
of  meetings. 

Q.  Do  you  recall  a  meeting  at  which  the  subject  of  an 
editorial  which  had  appeared  in  the  Guild  Reporter  was 
discussed,  and  some  action  taken  thereon?  A.  Yes,  well, 
we  had  a  meeting  to  take  up  the  question  as  to  whether  the 
Guild  would  disclaim  any  responsibility  for  the  article. 

Q.  And  you  did  attend  that  meeting?  A.  Yes.  •, 

Q.  Were  there  some  members  of  the  Guild  who 
1970  attended  that  meeting  who  spoke  against  sending 
any  apology  for  the  editorial? 

Mr.  Levin :  I  object  to  the  question.  There  is  no  testi¬ 
mony  about  any  apology. 

Trial  Examiner  Bokat:  Sustain  the  objection.  i 

Mr.  Xixon :  All  right.  Exception. 

Q.  (By  Mr.  Xixon)  What  question  was  put  up  for  dis¬ 
cussion  at  that  meeting,  it*  you  will  tell  me,  please?  A. 

Well,  as  I  remember  it,  the  question  was  whether  the  Guild 
should  repudiate  the  article  as  not  expressing  their  per¬ 
sonal  feelings. 

Q.  That  article  concerned  Mr.  Lewis,  did  it?  A.  It  was  J 

supposed  to,  yes. 

Q.  Xow,  was  there  a  discussion  on  that  motion?  A.  Yes, 
there  was. 

Q.  Was  there  any  discussion  against  apologizing  or  dis¬ 
avowing  the  article? 

Mr.  Levin:  I  object,  for  the  same  reason.  j 

Trial  Examiner  Bokat:  Yes,  strike  out  the  word 
“ apologizing,"  otherwise  I  will  let  it  stand. 

Mr.  Xixon:  Exception. 
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Trial  Examiner  Bokat:  Yes,  I  will  sustain  the  objec¬ 
tion  as  to  the  characterization  of  the  word  “apologize.” 
Mr.  Nixon :  Exception. 

I  will  change  the  question. 

Q.  (By  Mr.  Nixon)  A  motion  to  disavow,  do  I  under¬ 
stand  that  Mr.  Scanned  spoke  against  the  adoption  of  such 
a  motion?  A.  Yes. 

Q.  Did  any  one  else  that  you  can  now  recall  speak  against 
the  adoption  of  such  a  motion?  A.  I  do  not  remember 
whether  there  was — 

Q.  Do  you  remember  whether  Miss  Scott  did  or  not  ?  A. 
I  could  not  say. 

Q.  Do  you  remember  whether  Mr.  Wanhope  did  or  not? 
A.  I  do  not  remember. 

Q.  The  only  one  you  are  sure  about  is  Mr.  Scanned,  is 
that  correct?  A.  That  is  right. 

Q.  Now,  do  you  recall  from  meetings  of  the  Guild 

1972  which  were  held  after  the  Knickerbocker  Press 
abandoned  the  morning  field?  A.  Yes. 

Q.  That  would  be  some  time  on  or  after  Julv  1,  1937? 
A.  Yes. 

Q.  Did  you  attend  a  number  of  those  meetings?  A. 
Quite  a  number,  yes,  sir. 

Q.  Will  you  state  whether  or  not  at  any  of  those  meet¬ 
ings,  that  you  attended,  any  resolution  authorizing  any 
officer  or  committee  of  the  Tri-City  Guild  to  file  charges 
with  the  National  Labor  Relations  Board  was  ever  passed? 
A.  No,  I  was  not. 

Q.  You  never  voted  on  any  motion  to  authorize  any  one 
to  file*  charges  with  the  National  Labor  Relations  Board, 
am  I  correct  about  that?  A.  I  beg  your  pardon? 

Mr.  Nixon:  Read  that  question,  please. 

(The  question  was  read  by  tlu*  reporter,  as  above  noted.) 

The  Witness:  Well,  I  think  there  was  a  motion  as  to 
whether  they  would  send  the  charges  to  the  National  Labor 
Relations  Board,  or  would  authorize  a  conditional  strike 
vote. 

Q.  (By  Mr.  Nixon)  Well,  tell  us  what  happened  in  re¬ 
lation  to  that.  A.  I  believe  that  the  vote  was  in  favor 

1973  of  a  conditional  strike  vote. 
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Q.  And  not  to  file  charges  with  the  Labor  Board?  A. 
Yes,  sir. 

Q.  Do  you  recall  any  statements  made  by  any  one 
present  at  that  meeting  with  regard  to  the  subject  of  strik¬ 
ing?  A.  Well,  there  was  a  great  deal  said,  I  do  not  know. 

Q.  To  refresh  your  recollection,  did  you  hear — 

Mr.  Levin:  I  object  now  to  any  leading  questions  as  to 
what  was  said  unless  this  witness  exhauts  his  recollection 
first. 

Mr.  Nixon:  He  said  there  were  a  good  many  things 
said.  I  have  one  phrase  in  mind  on  which  I  wish  to  ques¬ 
tion  him.  If  you  want  him  to  go  through  his  memory  and 
search — 

Trial  Examiner  Bokat :  I  will  permit  it. 

Mr.  Levin:  Exception. 

Q.  (By  Mr.  Nixon)  Did  any  one  say,  in  words  or  in  sub¬ 
stance,  “Let  us  strike  quickly  and  intelligently ?”  A.  It 
sounds  very  familiar.  I  would  say  that  it  was  said. 

Q.  Can  you  tell  us  who  said  that?  A.  It  sounds  like  a 
statement  by  Miss  Fales,  if  I  can  remember  it. 

Q.  By  Miss  Fales?  A.  Yes. 

Q.  Did  she  make  such  a  statement  on  numerous  oc¬ 
casions  ? 

Mr.  Levin:  Objection,  Mr.  Examiner. 

1974  First  the  witness  testified  it  sounded  like  Miss 
Fales. 

Trial  Examiner  Bokat:  Y"es,  I  will  sustain  the  objec¬ 
tion. 

Mr.  Nixon:  Exception. 

Q.  (By  Mr.  Nixon)  Is  it  your  best  recollection  that  that 
statement  was  made  by  Miss  Fales  at  one  of  those  meet¬ 
ings?  A.  Yes,  she  made  that  statement,  or  one  very  similar 
to  it. 

Q.  That  in  substance?  A.  (The  witness  nodded  his  head 
in  the  affirmative.) 

Q.  Is  that  right?  A.  That  is  right. 

Q.  Were  there  a  number  of  meetings  after  the  Knicker¬ 
bocker  Press  abandoned  the  morning  field?  A.  Yes. 

Q.  One  right  after  the  other,  each  day?  As  close  as 
that?  A.  Well,  either  daily  or  every  other  day  or  every 
two  or  three  days,  or  something  like  that. 


THE  PRESS  CO.  ET  A L.  VS.  N AT.  LABOR  RELATIONS  BOARD.  1055 


Q.  And  you  believe  you  attended  most  of  those  meet¬ 
ings?  A.  1  think  I  attended  most  of  them. 

Q.  Was  there  a  time  at  one  of  those  meetings  when  the 
action  of  some  one  in  filing  charges  with  the  National  Labor 
Relations  Board  was  disputed  and  challenged  as  being 
without  authority?  A.  Well,  I  know  it  appeared  at 

1975  one  of  the  meetings  that  charges  had  been  filed  with¬ 
out  any  notice  having  been  given  that  they  were 

actually  filed. 

Q.  Now,  up  to  that  time,  is  it  your  testimony  that  any 
authority  had  been  given  to  file  any  charges?  A.  No,  we 
did  not  understand  it  that  way. 

Q.  You  said  that  the  vote  was  in  the  alternative  either 
to  strike  or  to  file  charges  with  the  National  Labor  Rela¬ 
tions  Board,  is  that  correct?  A.  That  is  right. 

Q.  And  that  the  vote  which  succeeded  was  to  strike,  is 
that  correct?  A.  Yes. 

Trial  Examiner  Bokat:  A  threatened  vote  of  strike? 
Mr.  Nixon:  What  is  that? 

Trial  Examiner  Bokat:  A  threatened  strike  vote. 

Mr.  Nixon :  That  is  what  I  was  coming  to  next. 

Q.  (By  Mr.  Nixon)  In  connection  with  that  alternative 
vote,  what  was  said  as  to  whether  or  not  there  would  be 
an  actual  strike?  A.  Well,  I  think  there  was  an  announce¬ 
ment  made  at  that  particular  time  that  there  would  be 
another  meeting  at  which  the  members  would  vote  to  send 
two  delegates  to  the  Federation  of  Labor,  if  the  strike  was 
to  proceed,  that  no  subsequent  action  was  taken  along  that 
line. 

Q.  Was  the  statement  made  at  that  meeting  that 

1976  before  there  could  be  an  actual  strike  the  committee 
would  have  to  report  back  to  the  membership  and 

get  another  vote  for  authority  to  strike? 

Mr.  Levin :  Objection.  It  is  a  leading  question. 

Trial  Examiner  Bokat:  I  will  allow  it. 

Objection  is  overruled. 

The  Witness:  Yes,  there  was  such  a  statement. 

Q.  (By  Mr.  Nixon)  Now,  was  there — 

Mr.  Levin:  May  we  have  the  person  who  made  that 
statement  ? 

Trial  Examiner  Bokat:  Yes. 
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Do  you  recall  who  made  that  statement? 

The  Witness :  It  seems  to  me  Miss  Scott  made  it. 

Trial  Examiner  Bokat:  Proceed. 

Q.  (By  Mr.  Nixon)  Do  you  recall  a  time  when  any  al¬ 
leged  grievances  of  the  Guild  were  referred  to  the  State 
Mediation  Department?  A.  Yes,  there  was — they  were 
referred. 

Q.  Was  the  Guild  informed  in  any  way,  were  the  mem¬ 
bers  of  the  Guild  informed  in  any  way  of  the  contemplated 
action,  in  filing  the  matter  before  the  State  Mediation 
Board?  A.  I  could  not  say  as  to  that.  I  do  not  remember 
that  they  gave  notice  of  it. 

Q.  Was  there  discussion  at  any  subsequent  meeting  in 
which  the  charge  was  made  that  the  matter  had  not 

1977  been  referred  to  the  State  Mediation  Board  with 
proper  authority  from  the  Guild  membership?  A. 

I  do  not  recall  that. 

Q.  Do  you  recall  any  discussion  about  the  subject  of 
mediation  of  differences  before  the  State  Board  of  Media¬ 
tion?  A.  I  remember  they  reported  they  had  discussed  the 
situation  with  the  State  Mediation  Board. 

Q.  Now,  after  such  report  was  made,  was  there  ever  a 
report  made  that  charges  had  been  filed  with  the  National 
Labor  Relations  Board?  Was  the  fact  reported  to  any 
Guild  meeting?  A.  Well,  I  believe  it  was  brought  out  at  a 
meeting  subsequent  to  that,  yes. 

Q.  Was  there  some  discussion  about  whether  or  not  that 
action  had  been  authorized? 

Mr.  Levin :  Object.  The  question  has  already  been  asked 
and  answered. 

Trial  Examiner  Bokat:  I  will  allow  it  at  this  time  for 
what  it  is  worth. 

The  Witness:  Well,  the  situation  was,  as  I  remember  it, 
that  at  a  meeting  on  a  Tuesday  or  early  in  the  week,  the 
question  was  placed  before  us  as  to  whether  the  charges 
should  be  filed  with  the  Board,  and  before  the  meeting  was 
over  Tve  learned  that  the  charges  had  already  been  filed  on 
the  preceding  weekend  or  Friday,  or  something  like 

1978  that,  before. 

Mr.  Levin:  May  we  have  the  date  of  that? 

Trial  Examiner  Bokat:  Fix  the  approximate  date  of 
that. 
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The  Witness :  I  am  sorry,  I  do  not  remember,  except  that 
there  was  about  a  four-day  gap  in  between. 

Mr.  Levin:  In  relation  to  the  date  of  the  merger,  can 
you  fix  it  ? 

The  Witness:  There  were  so  many  meetings,  I  do  not 
remember.  This  was  possibly  toward  the  finish. 

Q.  (By  Mr.  Nixon)  Who  was  the  person  who  reported 
that  charges  had  actually  been  filed  with  the  National 
Labor  Relations  Board?  A.  I  could  not  say  who  was  pre¬ 
siding,  because  they  had  different  persons  reported,  and  I 
could  not  remember. 

Q.  Well,  who  was  the  one  who  made  the  statement?  I 
did  not  ask  you  who  was  presiding.  What  member  stated 
that  charges  had  been  filed  with  the  National  Labor  Rela¬ 
tions  Board?  A.  I  could  not  identify  them  at  this  time,  I 
mean.  The  one  that  presided  generally  did  most  of  the 
talking,  and  whoever  it  might  have  been,  I  do  not  know. 

Q.  But  it  was  reported  at  that  meeting  that  the  charges 
had  actually  been  filed  with  the  National  Labor  Relations 
Board,  will  you  state  whether  or  not  a  motion  was 
1979  then  made  to  have  those  charges  withdrawn  or  dis¬ 
missed? 

Mr.  Levin:  I  object  on  the  ground  that  the  question  is 
leading.  This  witness  was  present  at  the  meeting. 

Trial  Examiner  Bokat :  Mr.  Nixon  has  been  leading  the 
witness  constantly,  but  in  order  to  save  time,  if  the  witness 
has  knowledge  to  testify  concerning  the  matters,  I  will  al¬ 
low  it. 

Mr.  Levin:  Why  shouldn’t  the  person  be  permitted  to 
say  what  went  on  at  the  meeting? 

Trial  Examiner  Bokat:  I  would  rather  have  it  from  the 
witness’  own  mouth. 

Mr.  Nixon:  I  wrould,  too.  I  have  been  trying  to  save 
a  little  time.  I  think  I  have  made  a  little  progress  by  the 
form  of  questions  I  have  asked. 

Mr.  Levin:  It  might  be,  that  it  is  a  disadvantage  to  the 
Board’s  case. 

Trial  Examiner  Bokat:  I  will  take  into  consideration  the 
fact  in  giving  the  proper  weight  to  the  testimony  that  the 
witness  has  been  led  constantly  as  to  these  questions. 

Proceed.  I  will  allow  it. 
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Mr.  Nixon:  Will  you  please  read  the  last  question? 

(The  last  question  was  read  by  the  reporter,  as  above 
set  forth.) 

Mr.  Nixon:  1  will  withdraw  the  question. 

Q.  (By  Mr.  Nixon)  I  will  ask  you  what  motion, 

1980  if  any,  was  made  after  it  was  reported  that  these 
charges  had  been  filed  with  the  National  Labor  Rela¬ 
tions  Board?  A.  You  mean  at  that  meeting? 

Q.  At  that  meeting.  A.  I  could  not  recall. 

Q.  Do  you  recall  whether  or  not  any  motion  was  made 
that  the  charges  theretofore  filed  with  the  National  Labor 
Relations  Board  should  be  dismissed?  A.  There  was  such 
a  motion  made.  I  do  not  know  whether  it  was  made  at 
that  meeting  or  a  later  meeting. 

Q.  Do  you  know  whether  that  motion  was  voted  upon? 
A.  It  seems  to  me  it  was. 

Q.  Did  you  attend  any  meeting  at  this  period  after  the 
Knickerbocker  Press  abandoned  the  morning  field  at  which 
failure  to  vote  on  a  motion  was  due  to  a  motion  to  adjourn? 
A.  Well,  the  procedure  in  the  meetings  was,  apparently, 
very  well  regulated. 

Mr.  Levin:  Objection,  Mr.  Examiner. 

Trial  Examiner  Bokat:  Yes.  I  will  sustain  the  objec¬ 
tion. 

Mr.  Levin :  It  is  not  responsive,  and  I  ask  that  the 
answer  be  stricken. 

Mr.  Nixon :  Read  the  question. 

(The  question  was  read  by  the  reporter,  as  above  noted.) 

1981  The  Witness:  A  motion  to  adjourn  was  inter¬ 
posed  often  at  what  I  would  call  a  crucial  point. 

Mr.  Levin :  Objection.  Same  motion  to  strike  the  an¬ 
swer  as  not  responsive. 

Mr.  Nixon:  I  think  that  is  responsive. 

Trial  Examiner  Bokat:  I  will  allow  it  to  stand  as  par¬ 
tially  responsive. 

Mr.  Nixon:  All  right. 

Q.  (By  Mr.  Nixon)  Did  you  ever  attend  any  meetings 
of  the  Guild  at  about  the  period  you  are  testifying  about, 
where  action  was  prevented  by  a  motion  for  an  adjourn¬ 
ment? 
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Mr.  Levin:  I  object.  I  object  to  the  word  “prevented”  j 
as  calling  for  a  conclusion. 

Trial  Examiner  Bokat :  Yes,  I  am  going  to  sustain  that 
objection.  I  want  to  hear  it  from  the  witness’  own  mouth. 

Mr.  Nixon :  Exception. 

Q.  (By  Mr.  Nixon)  Did  you  attend  a  meeting  at  which  j 
action  was  delayed,  postponed,  or  prevented  on  account  of  | 
a  motion  to  adjourn? 

Mr.  Levin :  Same  objection. 

Trial  Examiner  Bokat:  I  would  like  to  sustain  the  ob¬ 
jection,  but  I  would  like  the  record  to  indicate  an  answer  j 
to  it  so  1  will  permit  it  for  that  purpose. 

The  Witness:  I  remember  attending  one  meeting  at  | 
which  we  were  to  hear  the  charges  read.  I  was  told 

1982  before  the  meeting  that  there  should  be  no  discus¬ 
sion. 

Mr.  Levin:  I  object  to  any  conversation. 

Trial  Examiner  Bokat:  Read  the  question  back  to  the  I 
witness.  Please  listen  to  the  question  and  answer  just  the 
question  and  nothing  more. 

(The  question  was  read  by  the  reporter,  as  above  noted.)  i 

I 

The  Witness :  Well,  I  would  say  yes. 

Q.  (By  Mr.  Nixon)  Tell  us  the  circumstances  about  mo-  j 
tions  to  adjourn  at  the  particular  meeting  you  are  refer-  j 
ring  to.  i 

Mr.  Levin  I  object,  Mr.  Examiner,  on  the  ground  that  j 
it  is  first  of  all  of  no  relevancy  to  the  proceeding  in  the  case,  ; 
and  on  the  ground  that  a  motion  was  made  to  adjourn  be-  j 
fore  a  matter  was  concluded  there  is  no  weight  and  has  j 
no  materiality  to  any  of  the  issues  in  the  case. 

Trial  Examiner  Bokat  I  can  not  see  its  materiality,  Mr.  j 
Nixon,  whatsoever. 

Mr.  Nixon  I  could  make  a  statement  in  regard  to  it. 

Trial  Examiner  Bokat:  T  mean,  it  is  a  general  question 
referring  to  no  specific  vote  or  any  specific  matter  being 
discussed  by  the  Guild  to  indicate  that  it  might  have  a  bear¬ 
ing  on  the  issues  in  the  case. 

Mr.  Nixon :  I  will  make  a  different  question  then. 

Q.  (By  Mr.  Nixon)  Did  you  attend  any  meeting  j 

1983  at  which,  while  a  motion  to  dismiss  the  charges  be-  j 
fore  the  last  Labor  Relations  Board  was  pending, 
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a  motion  to  adjourn  was  made?  A.  Well,  I  know  at  one 
time  I  attempted  to  make  some  statement  and  a  motion 
was  interposed  to  adjourn  and  it  did  tend  to  shorten  the 
discussion. 

Mr.  Levin:  1  ask  that  the  conclusion  of  the  witness  be 
striken. 

Mr.  Nixon:  Not  all  of  it.  It  seems  to  me  part  of  it  is 
responsive.  He  says  he  remembers  attending  one  meeting 
where  a  motion  was  made  to  adjourn. 

Trial  Examiner  Bokat:  I  know  that  is  not  an  answer 
to  the  specific  question  as  to  the  subject  matter  which  was 
pending  at  that  time. 

Mr.  Nixon :  My  question  was  whether  when  a  question 
with  regard  to  the  withdrawal  of  the  charges  was  pending 
it  was  followed  by  a  motion  to  adjourn. 

Trial  Examiner  Bokat :  I  did  not  get  an  answer  to  that. 

Q.  (By  Mr.  Nixon)  That  is  what  we  want  you  to  an¬ 
swer,  Mr.  Kimball. 

Trial  Examiner  Bokat:  Answer  that  question  only. 

Mr.  Levin :  Have  the  witness  answer  when  and  where. 

Trial  Examiner  Bokat :  Let  us  see  if  he  can  answer  the 
question  first. 

Mr.  Nixon:  We  will  fix  the  date  afterwards. 

The  Witness:  There  was  a  motion  made  to  ad- 
1984  journ. 

Q.  (By  Mr.  Nixon)  And  was  that  motion  passed? 

A.  Yes. 

Q.  Without  further  discussion  of  the  motion  to  withdraw 
the  charges  pending  before  the  National  Labor  "Relations 
Board?  A.  As  I  remember  it,  yes. 

Q.  Now,  tell  us  when,  as  nearly  as  you  can,  that  meeting 
was  held?  A.  I  am  very  hazy  on  the  dates  because  there 
were  so  many  meetings  and  it  is  difficult  to  distinguish. 

Trial  Examiner  Bokat:  Do  not  give  us  the  exact  date. 
Approximate  when,  after  the  merger  this  meeting  took 
place. 

The  Witness:  Well,  it  was  very  shortly  after  that  at 
meetings  when  the  whole  question  was  being  taken  up. 

Trial  Examiner  Bokat:  Would  you  say  three  weeks 
after  the  merger,  two  weeks  after  the  merger,  a  month 
after  the  merger? 
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The  Witness:  When  the  series  of  meetings  was  going 
on.  It  was  all  at  the  same  time. 

Q.  (By  Mr.  Nixon)  Bid  you  attend  any  meeting  other 
than  the  one  you  have  last  referred  to  where  motions  to  ad¬ 
journ  were  made  and  carried  while  other  questions  were 
pending  undetermined  before  the  meeting?  A.  I  attended 
several  such  meetings. 

Q.  Do  I  understand  that  there  were  several  meet- 

1985  ings  where  motions  to  adjourn  were  made  and  passed 
while  other  business  was  pending? 

Mr.  Levin:  I  object.  The  question  has  been  asked  and 
answered. 

Trial  Examiner  Bokat:  Yes.  He  has  answered  the 
question. 

Mr.  Nixon :  I  just  want  to  make  it  clear,  that  is  all. 

Trial  Examiner  Bokat:  The  answer  was  yes. 

Q.  (By  Mr.  Nixon)  How  many  of  such  meetings?  A. 
I  could  not  say  definitely.  There  were  quite  a  number. 

Q.  Did  you  attend  any  meetings  subsequently  where  the 
question  of  the  dismissal  of  the  charges  pending  before  the 
National  Labor  Relations  Board  was  discussed?  A.  Yes. 

Q.  When  was  that?  A.  Well,  the  last  time  it  was  brought 
up  it  seems  to  me  just  before  Christmas,  along  about  in 
there. 

Q.  Were  there  other  meetings  ahead  of  this  one  just  be¬ 
fore  Christmas?  A.  Yes. 

Q.  At  which  the  question  was  whether  or  not  the  pro¬ 
ceedings  pending  before  the  National  Labor  Relations 
Board  should  be  dismissed?  A.  I  raised  the  question  at 
a  previous  meeting. 

Q.  You  raised  the  question?  A.  (The  witness  nodded  in 
assent.) 

1986  Q.  That  is  you  yourself  spoke  about  it?  A.  Yes. 

Q.  At  what  meeting  was  that?  A.  Well,  I  could 

not  give  you  the  dates. 

Q.  Still  prior  to  the  December  meeting?  A.  Yes. 

Q.  Did  you  have  anything  to  do  with  arranging  for  the 
December  meeting?  A.  I  requested  it. 

Q.  And  when  did  you  request  it?  A.  Well,  I  should  say 
a  week  or  so,  about,  before,  maybe  it  was  four  or  five  days 
before  the  meeting. 
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Q.  The  meeting  was  called  after  that  sometime,  was  it? 
A.  Yes,  sir. 

Q.  And  you  attended?  A.  Yes,  sir. 

Q.  Was  a  vote  taken  at  that  meeting  on  the  question  of 
whether  or  not  the  charges  should  be  withdrawn  from  the 
National  Labor  Relations  Board?  A.  Yes. 

Q.  What  kind  of  a  vote  was  taken  ?  A  standing,  show  of 
hands,  or  written?  A.  No,  it  was  a  written  vote. 

Q.  Did  you  vote  at  that  meeting?  A.  Yes. 

1987  Q.  How  many  people  attend  the  meeting?  A. 
The  vote  was,  I  think,  it  was  twenty-one  or  twenty- 

two. 

Q.  Were  there  any  persons  present  at  that  meeting  who 
were  not  at  the  time  in  the  employ  of  the  Press  Company, 
Inc.?  A.  Yes. 

Q.  Who  were  they?  A.  I  think  Mr.  Christman  was  there, 
I  think  there  were  two  or  three,  as  I  remember  it.  I  think 
Mr.  Tarbox  was  one  of  them. 

Q.  Any  others  that  you  can  think  of?  A.  I  do  not  re¬ 
call. 

Q.  Mr.  W7anhope  there?  A.  Yes,  Mr.  W7anhope  was 
there. 

Q.  Any  others?  A.  That  is  all  I  remember  at  the  mo¬ 
ment. 

Q.  Do  you  remember  whether  or  not  Mr.  Christman,  or 
Mr.  Wanhope,  or  Mr.  Tarbox  voted  on  the  question  of  the 
dismissal  of  the  proceedings?  A.  I  am  quite  sure  Mr. 
Christman  and  Mr.  Wanhope. 

Q.  You  are  sure  they  did?  A.  Oh,  I  would  think  they 
did,  yes. 

Q.  Was  there  some  talk  about  their  right  to  vote  at  that 
meeting?  A.  There  was  some  objection  to  their  voting. 

Q.  Some  of  the  members  objected  to  it?  A.  Yes. 

1988  Q.  But,  your  recollection  is  that  they  did  vote? 
A.  Their  opinion  was  that  the  vote  should  be  confined 

to  people  who  were  working  in  the  office. 

Q.  But,  that  was  overruled,  or  not  permitted  to  go 
through,  is  that  it?  A.  I  forget.  I  think  they  said  that 
they  had  been  allowed  to  vote  before,  so  they  should  be 
allowed  to  vote  this  time  again. 

Q.  And  your  recollection  is  that  they  did  vote?  A.  Yes. 
Q.  Do  you  remember  the  result  of  the  vote  on  the  ques- 
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tion  of  withdrawing  the  charges  from  the  National  Labor 
Relations  Board?  A.  It  was  11  to  10. 

Q.  11  to  10?  A.  Yes. 

Q.  11  against  withdrawal,  is  that  correct?  A.  The  vote 
was  ten  would  be  against — I  mean,  11  would  be  for  con¬ 
tinuing  the  case  and  10  against. 

Q.  Now,  did  you  attend  other  meetings  of  the  Guild  sub¬ 
sequent  to  the  one  you  have  just  described?  A.  I  do  not 
know  that  there  was  any  other  meeting. 

Q.  Have  you — are  you  still  a  member  of  the  Guild? 

1989  A.  As  far  as  I  know,  I  am  away  behind  in  my  dues. 

Q.  Have  you  ever  received  any  notice  of  suspen¬ 
sion  from  the  Guild  for  non-payment  of  dues  or  for  any 
other  reason?  A.  I  received  a  notice  that  I  would  have  to 
pay  up  by  the  30th  of  January,  some  assessments  due  on 
account  of  the  Marine  Band  concert  that  had  to  be  paid  by 
the  end  of  January. 

Q.  Of  1938?  A.  Yes. 

Q.  Is  that  correct?  A.  Yes. 

Q.  Now,  will  you  state  whether  or  not  notices  of  Guild 
meetings  were  posted  on  the  premises  of  the  Press  Com¬ 
pany,  Incorporated?  A.  They  were  generally  placed  on 
the  bulletin  board. 

Q.  And  where  was  the  bulletin  board?  A.  Near  the  copy 
desk  in  the  editorial  office. 

Q.  Open  and  visible  to  all  the  employees  in  the  editorial 
room?  A.  Yes,  sir. 

Q.  Will  you  state  whether  or  not  employees  in  the  edi¬ 
torial  room  discussed  matters  which  had  taken  place  at 
Guild  meetings  at  some  prior  time?  A.  You  mean, — 

Q.  In  the  editorial  room.  A.  Yes,  there  was  a 

1990  good  deal  of  discussion. 

Q.  There  was  what?  A.  There  was  a  good  deal 
of  discussion. 

Q.  How  often  would  that  take  place? 

Trial  Examiner  Bokat:  May  I  have  some  time?  You 
are  going  over  the  same  ground. 

Mr.  Nixon :  I  have  a  right  to  put  in  cumulative  evidence. 
I  concede  it  is  cumulative. 

Trial  Examiner  Bokat:  You  are  not  going  to  bring  in 
anything  new? 
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Mr.  Nixon:  If  counsel  will  stipulate  that  everybody 
in  the  editorial  room  could  see  and  hear  what  was  going  on 
in  connection  with  the  Guild  matters,  I  will  be  satisfied, 
and  I  will  ask  another  question. 

Trial  Examiner  Bokat :  Maybe  the  counsel  will  stipulate 
that  he  would  testify  the  same  as  the  other  witnesses.  Will 
you  so  stipulate? 

Mr.  Levin:  He  will  testify  to  the  same  effect? 

Mr.  Nixon:  I  do  not  care  for  the  stipulation.  I  reject 
it.  I  have  a  right  to  prove  it. 

Trial  Examiner  Bokat:  I  was  only  trying  to  save  time. 
I  will  not  limit  you. 

Mr.  Nixon:  I  do  not  want  to  stipulate. 

Trial  Examiner  Bokat:  Proceed. 

Q.  (By  Mr.  Nixon)  Is  it  or  is  it  not  the  fact  that 

1991  there  were  discussions  in  the  editorial  rooms  with 
reference  to  matters  that  had  taken  place  at  Guild 

meetings?  A.  Yes. 

Q.  How  frequently  would  that  occur?  A.  Well,  I  would 
say  after  every  meeting. 

Q.  And  who  would  participate  in  those  discussions?  A. 
Well,  the  people  who  had  been  at  the  meeting  or  those  who 
had  not  been  and  wanted  to  be  informed. 

Q.  Did  vou,  vourself,  hear  some  of  those  discussions? 
A.  Yes. 

Q.  Did  you,  yourself,  participate  in  some  of  those  discus¬ 
sions?  A.  I  think  I  did,  probably. 

Mr.  Nixon :  That  is  all. 

Your  witness. 

Cross  Examination 

Q.  (By  Mr.  Levin)  How  large  would  you  say  that  edi¬ 
torial  room  was,  Mr.  Kimball?  A.  How  large? 

Q.  Yes.  A.  Well,  I  would  say  it  is  the  size  of  this  room, 
perhaps  a  little  larger. 

Q.  Would  you  say  it  was  a  little  longer  or  a  little  wider? 
A.  Narrower  than  it  is  long. 

Q.  How  large  w’ould  you  judge  this  room  to  be? 

1992  A.  How  large,  you  mean,  in  feet? 

Trial  Examiner  Bokat:  Yes. 

Q.  (By  Mr.  Levin)  Yes.  A.  I  would  say  perhaps  it  is 
50  by  25. 
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Mr.  Levin:  Can  we  have  some  stipulation  on  the  ap¬ 
proximate  size  of  this  room? 

Trial  Examiner  Bokat:  Yes,  I  would  not  mind  getting 
such  a  stipulation  into  the  record. 

Mr.  Nixon :  I  told  you  I  proposed  to  call  a  witness  who 
would  measure  that  room  and  give  you  an  actual  measure¬ 
ment. 

Trial  Examiner  Bokat:  Will  you  let  it  go  at  that? 

Mr.  Levin :  I  would  like  the  size  of  this  room. 

Mr.  Nixon:  My  stipulation  is —  that  is  my  stipulation 
on  this  room  would  be  the  wildest  kind  of  a  guess.  If  that 
is  the  kind  of  evidence  you  want  in  this  record,  well,  I  do 
not  want  it. 

Trial  Examiner  Bokat :  I  am  not  going  to  guess. 

Mr.  Levin:  No.  Mr.  Nixon  does  not  care  to  stipulate 
the  size  of  the  room,  and  if  he  does  not,  it  is  perfectly  all 
right. 

Mr.  Nixon :  That  is  right. 

Q.  (By  Mr.  Levin)  Now,  where  was  your  desk  in  that 
room,  Mr.  Kimball?  A.  Well,  in  two  different  places.  One 
time  it  was  on  the  west  side  near  a  window  and  the 
1993  other  time  it  was  on  the  east  side  near  a  wall. 

Q.  And  who  specifically  do  you  remember  talking 
to  about  the  Guild  during  the  ordinary  course  of  your 
working  day?  A.  Well,  it  depended  on  who  might  happen 
to  come  along,  perhaps  Mr.  Esterman,  perhaps  Mr.  Charley 
Mooney,  or  anybody  of  that  sort  who  happened  to  be  drift¬ 
ing  by. 

Q.  Did  you  ever  tell  Mr.  Lewis  what  went  on  in  the  Guild 
meetings?  A.  No,  sir. 

Q.  Did  you  talk  about  what  went  on  in  the  Guild  meet¬ 
ings  when  Mr.  Lewis  was  near  you?  A.  No,  sir. 

Q.  In  regard  to  what  went  on  in  the  Guild  meetings,  did 
you  regard  them  as  matters  which  were  to  be  discussed 
with  Guild  members  and  not  with  outsiders?  A.  That  is 
right. 

Q.  Mr.  Kimball,  didn’t  you  oppose  the  Guild  joining 
with  the  A.  F.  of  L.?  A.  What  is  that? 

Q.  Didn ’t  you  oppose  the  Guild  affiliating  with  the  A.  F. 
of  L  ?  A.  I  think  I  did. 

Q.  You  opposed  its  affiliation  with  the  C.  I.  0.?  A.  That 
is  right. 
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1994  Q.  You  do  not  believe  in  the  principles  established 
by  the  Wagner  Act? 

Mr.  Nixon :  I  object  to  that  as  improper  in  form,  if  your 
Honor  please.  He  has  not  said  anything  about  that. 

Mr.  Levin :  This  is  proper  cross  examination. 

Mr.  Nixon :  Put  it  in  the  form  of  a  question. 

Trial  Examiner  Bokat:  If  he  knows  what  the  Wagner 
Act  is. 

Q.  (By  Mr.  Levin)  Do  you  know  the  general  principles 
of  the  Wagner  Act,  Mr.  Kimball?  A.  I  have  a  general 
idea. 

Q.  And  you  understand  it  to  be  to  give  the  workers  cer¬ 
tain  rights  which  they  did  not  have  before,  to  be  protected 
from  any  acts  of  the  management,  which  would  tend  to  dis¬ 
courage  their  activity  in  a  labor  organization? 

Mr.  Nixon :  That  is  only  part  of  the  purpose. 

Mr.  Levin :  I  am  not  through,  yes. 

Q.  (By  Mr.  Levin)  Also  to  compel  an  employer  to  bar¬ 
gain  with  an  organization  which  represents  a  majority  of 
its  employees?  A.  That  is  right. 

Q.  Have  you  expressed  yourself  as  not  believing  that 
that  law  is  not  a  good  law  ?  A.  Not  that  I  remember. 

Q.  Did  you  approve  of  the  Guild  acting  as  a  labor 

1995  organization?  A.  Well,  the  original  idea  of  organ¬ 
izing  this  Guild  was  as  a  professional  organization. 

In  fact,  I  was  at  the  meeting  in  which  Mr.  Scannell  joined 
in  suggesting  that  we  organize  a  professional  organization. 

Subsequently,  they  decided  to  go  into  the  Federation  of 
Labor,  which  they  did,  and  then  again  subsequently  the 
National  Guild  went  into  the  C.  I.  0.,  which  they  did.  It 
seemed  to  be  a  sort  of  an  evolution. 

Q.  You  still  have  not  answered  my  question.  Did  you 
approve  of  the  Guild  acting  as  a  labor  organization?  A. 
Certainly. 

Q.  Now,  in  reference  to  this  article  about  the  editorial 
expert,  do  you  remember  Mr.  Scannell  introducing  a  resolu¬ 
tion  at  that  meeting  at  which  it  was  discussed,  disavowing 
the  article? 

Mr.  Nixon :  Just  a  minute. 

Will  you  please  read  that  last  question? 

(The  question  was  read  by  the  reporter,  as  above  noted.) 
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Q.  (By  Mr.  Levin)  Do  you  understand  the  question! 
A.  I  understand  the  question.  I  am  trying  to  recall.  I 
do  not  recall ;  he  may  have  done  so. 

Q.  Do  you  remember  Mr.  Scannell  stating  that  no  hasty 
action  should  be  taken,  that  Guild  counsel  should  be 

1996  consulted  in  reference  to  the  article!  A.  He  said 
something  about  that.  He  said  it  should  be  referred 

to  an  attorney,  I  think. 

Q.  Now,  do  you  remember  the  result  of  that  vote,  in  the 
alternative  for  strike  or  for  National  Labor  Relations 
Board  action !  A.  Very  largely  in  favor  of  a  strike.  I  do 
not  remember  the  figures. 

Q.  Was  it  about  36  to  9!  A.  I  think  it  was  about  that, 
yes.  That  was  a  conditional  vote,  however. 

Q.  Now,  that  is  a  vote  authorizing  the  executive  commit¬ 
tee  to  tell  the  management  that  you  w^ould  strike  unless 
certain  conditions  were  met,  is  that  right!  A.  It  was  a 
negotiating  vote,  yes. 

Q.  When  you  say  a  negotiating  vote,  you  mean  for  the 
purpose  of  discussing  with  the  management!  A.  I  believe 
that  was  the  purpose  of  it,  yes. 

Q.  You  authorized  your  committee  to  represent  you  as 
saying  that  you  would  strike  unless  certain  demands  were 
met,  did  you  not,  by  that  vote?  A.  Well,  it  was  up — the 
committee  was  to  discuss  with  the  management  what  terms 
they  could  get.  I  suppose  that  that  was  what  they  were 
after. 

Q.  The  fact  that  the  strike  element  was  introduced 

1997  into  that  authorization  to  negotiate  led  you  to  be¬ 
lieve  that  it  had  no  further  purpose!  A.  Well,  the 

committee  would  have  had  to  report  back  in  any  event  as 
to  whether  there  was  a  final  strike  vote  taken  there. 

Q.  Now,  do  you  remember  the  meeting  at  the  Capital 
Hotel  at  which  a  vote  of  confidence  was  given  to  the  execu¬ 
tive  committee  after  the  charges  had  been  read!  A.  I  be¬ 
lieve  such  a  vote  was  taken,  yes. 

Q.  And  was  there  such  a  vote  passed!  A.  Yes,  it  was 
passed. 

(Thereupon  a  document  was  marked  as  Board’s  exhibit 
No.  86  for  identification.) 
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Q.  (Bv  Mr.  Levin)  I  show  you  Board’s  exhibit  No.  86, 
for  identification,  and,  Mr.  Kimball,  I  will  ask  you  whether 
you  have  seen  an  article  similar  to  a  copy  of  that? 

(The  witness  read  the  document  given  to  him.) 

A.  I  think  I  have  seen  it. 

Mr.  Nixon:  Wait  a  minute.  The  question  is  whether 
you  have  seen  it  or  not. 

Trial  Examiner  Bokat:  That  is  what  he  said,  he  thinks 
he  has  seen  it. 

Mr.  Nixon:  All  right. 

The  Witness :  I  think  I  have  seen  it. 

Q.  (By  Mr.  Levin)  Do  you  remember  whether  it 
1908  was  on  or  about  the  date  that  is  on  the  bottom  of 
that  article?  A.  I  could  not  say  about  the  date. 

Q.  Does  that  refresh  your  recollection  as  to  the  time 
when  you  first  heard  about  the  charges  being  filed  with 
the  National  Labor  Relations  Board?  A.  I  am  sorry;  I 
did  not. 

Q.  The  question  was  whether  that  refreshes  vour  recol¬ 
lection  as  to  the  date  when  you  first  heard  about  the  charges 
filed  with  the  National  Labor  Relations  Board?  A.  No,  I 
cannot  remember  the  date. 

Mr.  Levin :  I  offer  that  in  evidence. 

Mr.  Nixon :  I  have  no  objection. 

Trial  Examiner  Bokat:  Mark  it  in  evidence. 

(Thereupon  the  document  previously  marked  as  Board’s 
Exhibit  No.  86  for  identification,  was  marked  as  Board’s 
Exhibit  No.  86,  in  evidence.) 

Q.  (By  Mr.  Levin)  Mr.  Kimball,  thereafter  several 
votes  of  confidence  in  the  executive  committee  were  taken 
as  far  as  their  action  was  concerned,  about  the  time  of  the 
so-called  meeting  on  the  withdrawal?  A.  There  were,  but 
I  did  not  join  in  them. 

Q.  You  were  present  at  the  vote,  but  you  voted  against 
the  confidence?  A.  That  is  right. 

Q.  But  the  votes  were  passed,  giving  a  vote  of  con- 
1999  fidence?  A.  They  were  passed,  yes. 

Q.  Now,  that  vote  which  you  have  described, 
about  the  withdrawal  of  the  charges,  was  a  secret  vote,  was 
it  not?  A.  Yes. 
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Q.  Now,  you  testified  that  Mr.  Tarbox  voted  one  way  on 
that.  How  did  you  know  that,  what  way  he  voted?  A. 
I  did  not  testify  that  he  voted  one  way  or  the  other,  except 
that  he  was  present  and  voting,  I  presumed.  If  he  was 
not  present — it  was  all — 

Mr.  Nixon:  That  is  all;  you  said,  too,  Mr.  Kimball. 

Q.  (By  Mr.  Levin)  As  far  as  Mr.  Wanhope  is  con¬ 
cerned?  A.  That  is  all;  he  was  present  and  voting. 

Q.  Now,  you  described  11  people  who  came  to  the  paper 
after  Mr.  Lewis  did.  Do  you  remember  answering  Mr. 
Nixon’s  questions?  A.  Yes. 

Q.  There  were  three  who  were  not  members  of  the  Guild, 
is  that  correct?  A.  If  that  was  the  figure,  I  did  not  add 
them  up.  He  added  them  up. 

Q.  Do  you  remember  who  those  three  were,  now?  A. 
Who  were  not  members,  you  mean  ? 

Q.  Yes.  A.  Roseberry  and  McKain — you  got  me  on  the 
other  one. 

2000  Q.  Davidson?  A.  Yes. 

Q.  Three  of  them  retained  after  the  merger?  A. 

Yes. 

Q.  All  working  there  now?  A.  Yes. 

Q.  Do  you  remember  during  the  arguments  on  the  drop¬ 
ping  of  the  charges  in  the  Guild  meeting  a  statement  made 
by  you  to  the  effect,  you  did  not  believe  in  the  Wagner  Act? 
A.  I  do  not  recall  any  such  statement  as  that.  I  do  not 
think  I  ever  made  it. 

Mr.  Levin:  I  have  no  further  questions. 

R-edirect  Examination 

Q.  (By  Mr.  Nixon)  Will  you  state  whether  or  not  you 
have  received  any  increase  in  salary  you  made  since  the 
posting  of  the  Guild  agreement  on  March  7,  1937  ?  A.  No, 
sir. 

Mr.  Nixon :  That  is  all. 

Recross  Examination 

Q.  (By  Mr.  Levin)  Did  you  oppose  the  charges  of  the 
Guild  on  the  ground  that  it  might  hurt  the  business  of  the 
paper  here  in  town  ? 

Mr.  Nixon :  Wait  just  a  minute. 
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Counsel,  I  assumed,  had  finished  his  cross  examination. 
I  asked  the  witness  one  question  on  redirect  examination 
in  regard  to  his  salary. 

2001  Counsel  is  now  far  afield  on  his  cross  examination. 
I  object  to  it  on  that  ground,  as  not  proper  recross 

examination. 

Trial  Examiner  Bokat:  You  may  be  correct,  technically, 
but  I  wall  permit  Mr.  Levin  to  continue,  if  he  so  desires. 
Mr.  Nixon :  Exception. 

Trial  Examiner  Bokat :  Proceed. 

Will  you  read  the  question  ? 

(The  question  was  read  by  the  reporter  as  above  noted.) 

The  Witness:  I  said  that  w’as  one  factor  that  should 
be  considered  by  anybody  voting  on  that  question.  How¬ 
ever,  that  was  not  the  primary  reason  for  my  objecting  to 
the  continuance  of  the  case. 

Q.  (By  Mr.  Levin)  Did  you  make  the  statement  that 
another  paper  might  start  in  town  if  these  charges  were 
pursued?  A.  I  said  it  would  throw  the  field  open  to  com¬ 
petition,  yes. 

Q.  Now,  if  a  new  paper  started  in  town,  that  would  make 
more  work  for  Guild  members,  would  it  not? 

Mr.  Nixon :  Wait  a  minute.  That  is  objected  to  as  specu¬ 
lative,  incompetent,  immaterial  and  irrelevant.  A  new 
paper  did  not  start  in  town,  anyway? 

Trial  Examiner  Bokat:  Yes,  I  will  sustain  the  objec¬ 
tion. 

2002  Mr.  Levin :  I  am  entitled  to  this  witness  ’  motives 
for  feeling  that  another  paper  might  start  in  town. 

Mr.  Nixon :  I  do  not  think  you  are  entitled  to  this  cross 
examination.  It  is  all  improper  in  view  of  the  fact  that 
you  have  closed  your  cross  examination  once. 

Trial  Examiner  Bokat:  I  think  the  proper  inference 
can  be  drawn  from  the  witness’  answers  as  given  without 
developing  anything  further. 

Mr.  Levin :  Exception. 

Trial  Examiner  Bokat:  Is  that  all? 

Mr.  Levin :  That  is  all. 

Mr.  Nixon :  That  is  all. 

(Witness  excused.) 
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Mr.  Nixon ;  I  will  call  Mr.  John  Mooney. 

John  Mooney  a  witness  called  by  and  on  behalf  of  the 
Respondents,  being  first  duly  sworn,  was  examined  and 
testified  as  follows : 

Trial  Examiner  Bokat:  Give  your  full  name  and  ad¬ 
dress  to  the  reporter. 

The  Witness:  John  Mooney,  281  Manning  Boulevard, 
Albany,  New  York. 

I 

Direct  Examination 

Q.  (By  Mr.  Nixon)  Mr.  Mooney,  you  understood  that 
you  would  be  called  here  under  subpoena  to  testify?  A.  I 
did,  yes,  sir. 

2003  Q.  Mr.  Hanson  told  you  that  when  he  examined  ! 
you  beforehand?  A.  Yes. 

Q.  At  the  present  time,  will  you  state  whether  or  not 
you  are  an  employee  of  the  Press  Company,  Incorporated? 

A.  I  am. 

Q.  And  how  long  have  you  been  employed  by  that  com¬ 
pany?  A.  I  think  about  thirteen  years. 

Q.  And  will  you  state,  briefly,  your  experience  in  the 
newspaper  business  prior  to  the  time  you  came  to  the  Press 
Company,  Inc?  A.  Why,  I  worked  in  Cleveland,  on  the 
Cleveland  Press  subsequently  in  Milwaukee  on  the  Mil¬ 
waukee  Journal,  the  Miami  Herald,  the  Cleveland  Plain 
Dealer,  and  Albany,  and  earlier,  in  San  Francisco,  although 
not  in  the  editorial  department. 

Q.  Now,  at  the  time  you  first  came  with  the  Press  Com¬ 
pany,  Incorporated,  of  Albany,  will  you  state  what  position 
you  held?  A.  When  I  first  came  to  the  Press  Company? 

Q.  Yes.  A.  I  believe  I  was  hired  as  a  general  reporter. 

Q.  Now,  will  you  state  what  various  positions  you  have 
held  since  you  have  been  with  the  Press  Company,  down 
to  the  present  time?  A.  I  had  a  business  beat  down- 

2004  town,  banks,  chambers  of  commerce,  and  other  busi¬ 
ness  houses,  Federal  beat,  and  the  Capitol. 

Q.  Now,  you  have  described  different  beats  that  you 
have  had.  Were  there  three  of  them  all  together,  or  were 
they  all  combined  at  any  one  time '!  A.  They  were  separate. 

Q.  All  three  different  beats?  A.  Yes,  sir. 
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Q.  Have  you  been  assigned  to  these  beats,  one  or  the 
other  of  them,  continuously  since  you  were  employed  by 
the  Press  Company,  Incorporated?  A.  I  have. 

Q.  What  particular  beat  are  you  assigned  to  at  the  pres¬ 
ent  time?  A.  The  Capitol. 

Q.  The  Capitol  beat?  A.  Yes,  sir. 

Q.  Now,  you  have  also  held  a  court  house  beat  during 
your  experience  as  a  newspaper  man?  A.  Yes,  I  used  to 
cover  the  Federal  courts  and  I  also  covered  the  county 
courts  in  Cleveland. 

Q.  In  covering  your  court  house  assignment,  will  you 
state  whether  or  not  you  wrote  or  dictated  your  stories? 
A.  Generally  wrote  them,  sometimes  dictated  them. 

Q.  "What  would  be  the  decisive  factor  in  whether 

2005  you  wrote  them  or  dictated  them?  A.  Time. 

Q.  Were  you  able,  on  your  assignments,  as  a  court 
house  reporter,  to  write  stories  of  your  own?  A.  Yes,  sir. 
Q.  And  some  you  would  telephone  in?  A.  Yes,  sir. 

Q.  What  would  the  occasion  be  for  telephoning  the 
story  in?  A.  A  story  for  a  late  edition  on  the  News,  or 
on  the  Plain  Dealer,  while  there  was  very  little  occasion  on 
the  Plain  Dealer,  for  telephoning  them  in. 

You  wrote  them  when  you  came  in. 

Q.  And  have  you  covered  a  court  house  beat  since  you 
have  been  in  the  employ  of  the  Press  Company?  A.  Fed¬ 
eral  courts. 

Q.  And  in  that  position,  have  you  had  an  opportunity 
to  write  your  stories,  yourself?  A.  Yes,  sir. 

Q.  At  the  present  time  you  state  you  are  covering  the 
Capitol?  A.  Yes,  sir. 

Q.  Do  you  have  any  assistants  in  covering  the  Capitol? 
A.  I  have  no  reporter  assistant,  no. 

Q.  Now,  do  you  remember  the  time  when  Mr.  Lewis  came 
to  work  for  the  Press  Company?  A.  I  do. 

2006  Q.  Do  you  remember  the  names  of  some  of  the  men 
who  came  to  work  for  the  Press  Company?  That  is, 

after  Mr.  Lewis?  A.  Mr  Lewis, — I  probably  could  recall 
them,  yes. 

Q.  Will  you  try  to  recall  some  of  those  men  and  tell  us 
which  ones  of  them  joined  the  Guild? 

Mr.  Levin :  I  will  stipulate  he  will  testify  the  same  as  the 
previous  witness  on  that,  and  that  will  save  some  time. 
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Mr.  Nixon:  I  think  I  would  like  to  have  him  testify  on 
that. 

Mr.  Levin:  All  right. 

Trial  Examiner  Bokat:  All  right. 

The  Witness:  Well,  Jim  White  was  there. 

Q.  (By  Mr.  Nixon)  He  came  after  Mr.  Lewis?  A.  I 
think  he  did. 

Q.  Did  he  join  the  Guild?  A.  I  believe,  yes,  I  know  he 
did  . 

Q.  All  right.  Tell  us  some  more.  A.  Mohan. 

Q.  He  joined  the  Guild?  A.  He  did. 

Q.  Any  others?  A.  Miss  Cornell. 

Q.  Did  she  join  the  Guild?  A.  She  did. 

2007  Q.  Any  others?  A.  Jack  Andrews. 

Q.  Did  he  join  the  Guild?  A.  He  did. 

Q.  Any  others?  A.  Why, — 

Q.  Remember  Mr.  Doran?  A.  Yes. 

Q.  Did  he  join  the  Guild?  A.  I  believe  so;  I  do  not  know. 
Q.  Do  you  remember  Mr.  Craigie?  A.  Yes,  sir. 

Q.  Did  he  join  the  Guild?  A.  Yes,  he  did. 

Q.  Mr.  Haskell?  A.  Yes,  sir,  and  he  joined  the  Guild. 

Q.  Miss  Cornell;  did  you  mention  her?  A.  Yes,  sir. 

Q.  Mr.  White?  A.  I  mentioned  him. 

Q.  Mr.  Siever?  A.  I  do  not  know  about  Siever  joining 
the  Guild. 

Q.  You  do  not  whether  he  did  or  not?  A.  No. 

2008  Q.  Mr.  Mohan?  A.  Mr.  Mohan,  yes. 

Q.  Did  he  join  the  Guild?  A.  He  did. 

Q.  Did  Mr.  Lewis  ever  ask  you  whether  or  not  you  were 
a  member  of  the  Guild?  A.  I  do  not  believe  he  did. 

Q.  Are  you  a  member?  A.  I  am. 

Q.  When  did  you  join?  A.  When  the  organization  wras 
formed. 

Q.  Were  you  one  of  the  charter  members?  A.  Yes,  sir. 
Q.  Did  you  ever  hold  any  office  in  the  Tri-Citv  Guild? 
A.  Not  in  the  Tri-City  Guild. 

Q.  Nor  in  the  Albany  unit  of  that  Guild?  A.  Yes,  sir. 
Q.  What  position?  A.  Comptroller. 

Q.  What  does  that — wffiat  is  one  of  the  duties  of  that 
office?  A.  To  collect  the  dues,  record  the  minutes. 

Q.  Did  you  hold  any  other  office  besides  that  of  comp¬ 
troller?  A.  Chairman. 
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2009  Q.  Chairman  of  the  unit?  A.  Yes,  sir. 

Q.  The  duties  of  that  office  are  what?  A.  To  pre¬ 
side  at  meetings  of  the  unit. 

Q.  Will  you  tell  us  during  what  period  you  were  comp¬ 
troller,  if  you  can,  by  years?  A.  No,  I  do  not  believe  I 
could.  I  cannot  recall. 

Q.  Can  you  tell  us  during  what  period  you  were  the 
chairman  of  the  unit?  A.  So  far  as  time  goes,  I  cannot. 

Q.  Did  you  ever  hear  Mr.  Lewis  say,  in  your  presence, 
in  words  or  in  substance,  that  the  members  of  the  Guild 
were  a  lot  of  “rats”?  A.  No,  sir. 

Q.  Did  you  ever  hear  Mr.  Lewis,  in  words  or  in  sub¬ 
stance,  in  your  presence,  say  that  the  labor  organization 
was  ruining  the  business?  A.  I  did  not. 

Q.  Did  you  hear  Mr.  Lewis  use  any  expressions  de¬ 
nouncing  the  Guild  or  Guild  members?  A.  I  did  not. 

Q.  At  any  time?  A.  No,  sir. 

Q.  Did  he  ever  make  any  statements  like  that  in  your 
presence?  A.  No,  sir. 

2010  Q.  Did  you  attend  any  meetings  of  the  Tri-City 
Guild,  or  the  Knickerbocker  News  unit,  or  Evening 

News  unit  of  the  Guild  following  the  publication  of  a  cer¬ 
tain  editorial  in  the  Guild  Reporter  entitled,  “Now,  we 
have  the  expert?”  A.  I  did,  yes. 

Q.  Where  was  that  meeting  held?  A.  It  was  held  in  the 
librarv  of  the  Alban v  Evening  News. 

Q.  In  the  afternoon,  some  time?  A.  Yes,  sir. 

Q.  What  date,  if  you  can  tell  us,  or  when  with  reference 
to  the  publishing  of  the  article  in  the  Guild  Reporter?  A. 
Why,  I  believe  it  was  within  a  week  after  the  article  ap¬ 
peared. 

Q.  And  will  you  tell  us  what  matters  were  discussed  at 
that  meeting?  A.  The  meeting  was  called,  as  I  recall,  to 
take  action,  what  action  the  Guild  desired,  with  reference 
to  that  article. 

And,  resolutions  were  introduced  by  various  members, 
discussed  as  to  what  should  be  done,  and  finally  a  resolu¬ 
tion  repudiating  the  article  was  adopted. 

And,  I  was  delegated  to  inform  the  managing  editor  of 
what  action  had  been  taken  until  such  time  as  I  recall  a 
formal  resolution  was  prepared  and  sent  to  the  Guild 
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2011  Reporter,  to  the  management,  and  I  believe  to 
Rochester. 

Q.  Do  you  recall  any  other  discussion  on  whether  or  not 
such  a  resolution  should  be  adopted?  A.  Well,  there  were 
some  who  protested  against  taking  any  action.  Some  who 
thought — 

Q.  Tell  us  who  those  were,  if  you  can  recall,  who  pro¬ 
tested  against  taking  any  action.  A.  The  only  one  T  re¬ 
call  is  Mr.  Scannell. 

Q.  Do  you  recall  what  Mr.  Scannell  said  on  that  sub¬ 
ject?  A.  I  do  not. 

Q.  Do  you  recall  anyone  else  who  opposed  taking  action 
at  that  meeting?  A.  I  do  not.  I  know  there  were  others, 
but  I  do  not  recall  who  they  were. 

Q.  Do  you  recall  if  Miss  Scott,  if  she  said  anything  at 
that  time?  A.  I  do  not. 

Q.  Do  you  recall  if  they  spoke  in  favor  of  or  against  the  i 
resolution  ? 

Mr.  Levin :  The  witness  said  he  did  not  remember. 

Trial  Examiner  Bokat:  Let  him  refresh  his  recollec¬ 
tion.  I  will  allow  the  question. 

The  Witness:  I  am  inclined  to  believe  she  did  speak. 

Q.  (By  Mr.  Nixon)  Do  you  know  whether  she  spoke  for 
or  against?  A.  I  do  not.  I  cannot  say  positively. 

2012  Q.  Can  you  recall  anyone  else  who  spoke  against 
the  adoption  of  the  resolution  at  that  time?  A.  I 

cannot. 

Q.  Did  you  subsequently  report  the  action  taken  at  that 
meeting  to  Mr.  Lewis?  A.  I  did. 

Mr.  Nixon :  That  is  all. 

Cross  Examination 

Q.  (By  Mr.  Levin)  Mr.  Mooney,  do  you  remember  there 
were  several  meetings  on  the  question  of  repudiation  of 
that  statement?  A.  Several  meetings? 

Q.  Yes.  A.  I  do  not  recall  several  meetings,  no. 

Q.  You  only  recall  one  meeting?  A.  Only  one  meeting. 

Q.  Do  you  remember  Mr.  Scannell  suggesting  at  the 
meeting  that  it  would  be  a  good  idea  to  consult  an  attor¬ 
ney  as  to  that  article?  A.  I  believe  he  did,  yes. 

Q.  Do  you  remember  Mr.  Scannell  drawing  up  any 
statement  as  to  that  article  at  the  meeting?  A.  I  believe 
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he  did.  There  was  some  discussion  of  it.  I  do  not  remem¬ 
ber  what  was  done. 

2013  Q.  Didn’t  Scanned  introduce  a  resolution  on  dis¬ 
avowal?  A.  He  may  have;  I  do  not  recall. 

Q.  Did  you  talk  to  him  before  the  meeting  about  it?  Did 
you  not  discuss  the  question  of  preparing  a  resolution? 
A.  Gee,  I  do  not  recall  if  I  did. 

Q.  Now,  as  a  matter  of  fact,  weren’t  you  standing  near 
Scanned  when  he  typed  the  statement  out,  or  the  resolu¬ 
tion  out?  A.  I  do  not  recall  it.  It  may  be  so.  I  do  not 
remember  that. 

Q.  Now,  the  occasion  that  you  presented  the  resolution 
to  Mr.  Lewis,  did  he  denounce  the  Guild  on  that  occasion? 
A.  He  did  not. 

Q.  He  made  no  statement  whatsoever?  A.  No,  sir.  He 
made  some  statement,  I  do  not  know  what  it  was.  He  re¬ 
ceived  it  with  thanks,  or  something  like  that.  There  was 
no  discussion  that  I  recall.  It  took  about  one  minute. 

Q.  Was  there  some  discussion  at  that  meeting  as  to 
whether  or  not  the  article  was  true  or  not?  A.  There  may 
have  been.  I  do  not  recall.  I  do  not  recall  much  about 
that  meeting  except  one  incident. 

Q.  Now,  the  testimony — did  you  ever  say  after  the 
merger  of  the  two  papers  that  you  did  not  want  to  accept 
any  leadership  in  the  Guild  because  you  did  not 

2014  want  to  stick  your  neck  out?  A.  No,  sir.  I  did  not. 

Q.  On  no  occasion?  A.  I  did  not. 

Mr.  Levin:  No  further  questions. 

Redirect  Examination 

Q.  (By  Mr.  Nixon)  Do  you  remember  the  1936  Repub¬ 
lican  Convention?  A.  I  do. 

Q.  Will  you  state  whether  or  not  you  covered  that  Con¬ 
vention  for  the  Albany  Evening  News?  A.  I  did. 

Q.  State  whether  or  not  Mr.  Atwood  gave  you  material 
for  use  in  connection  with  the  report  of  that  Convention? 
A.  I  talked  to  him  on  the  telephone. 

Q.  Checking  up  dates?  A.  Yes,  sir. 

Q.  Did  he  give  you  actual  copy  to  use  for  the  publica¬ 
tion?  A.  No,  sir. 

Q.  You  furnished  the  copy  that  was  published,  your¬ 
self?  A.  Yes,  sir. 

Mr.  Nixon:  That  is  all. 


THE  PRESS  CO.  ET  AL.  VS.  NAT.  LABOR  RELATIONS  BOARD.  1077 
Recross  Examination 

Q.  (By  Mr.  Lewis)  Did  Mr.  Atwood  use  your 

2015  speech  at  the  Convention  Hall?  A.  We  had  four 
seats  there  and  I  do  not  believe  Atwood  was  in  any 

one  of  them  at  any  time,  and  I  was  not  in  mine  very  much. 

Q.  If  you  were  not  in  yours  very  much —  A.  I  could 

not  tell  if  he  was  there  when  I  was  not  there.  He  mav 

* 

have  been.  But,  we  were  all  over  the  hall. 

Q.  When  you  say  “we,”  who  do  you  refer  to?  A.  The 
newspaper  men,  except  the  men  on  the  wires. 

Mr.  Levin :  No  further  questions. 

Mr.  Nixon:  That  is  all. 

(Witness  excused.) 

Mr.  Nixon :  Mr.  White. 

James  D.  White,  a  witness  called  by  and  on  behalf  of  the 
Respondents,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Trial  Examiner  Bokat:  Give  your  full  name  and  ad¬ 
dress  to  the  reporter. 

The  Witness:  James  D.  White,  274  State  Street,  Al¬ 
bany,  New  York. 

Direct  Examination 

Q.  (By  Mr.  Nixon)  Mr.  White,  were  you  told  you  would 
appear  here  under  subpoena  from  the  National  Labor  Re¬ 
lations  Board?  A.  Yes,  sir. 

2016  Q.  You  understood  that  you  would  so  testify?  A. 
Yes,  sir. 

Q.  Are  you  at  the  present  time  in  the  employ  of  the 
Press  Company?  A.  I  am. 

Q.  In  what  capacity?  A.  Copy  reader. 

Q.  Will  you  state,  briefly,  your  newspaper  experience 
prior  to  the  time  you  came  to  the  Albany  Press?  A.  It 
covers  twenty-five  and  a  half  years,  and  I  cannot  do  it  very 
briefly. 

Q.  Tell  us  some  of  the  papers  that  you  have  worked  for 
in  that  time?  A.  East  Liverpool,  Ohio,  Tribune,  Alliance, 
Ohio. 

Q.  Wait  a  minute.  A.  Am  I  going  too  fast  for  you? 


1078  THE  PRESS  CO.  ET  AL.  VS.  NAT.  LABOR  RELATIONS  BOARD. 

Q.  Yes.  A.  Uniontown,  Pennsylvania,  Record;  Beaver 
Falls,  Johnstown  Leader  &  Ledger  in  Johnstown,  Penn¬ 
sylvania,  the  Ashland  Beacon,  the  Toledo  Blade,  in  To¬ 
ledo,  Ohio;  the  Cleveland  Times,  in  Cleveland,  Ohio;  the 
Detroit  Free  Press,  in  Detroit,  Michigan;  the  Lansing 
Capital  News,  in  Lansing,  Michigan,  and  I  was  a  free  lance 
in  Washington  for  a  few  months,  then  I  came  to  the  Al¬ 
bany  Evening  News  in  1930,  January,  and  remained  there 
until  December  of  1931,  and  went  to  Worcester, 

2017  Massachusetts  on  the  Evening  Gazette,  and  re¬ 
mained  there  until  the  2nd  of  November,  1936,  when 

I  returned  to  the  Albany  Evening  News. 

Q.  When  did  you  begin  your  newspaper,  work,  what 
year?  A.  1912. 

Q.  And  your  newspaper  experience  has  been  continuous 
from  that  date  down  to  the  present  time,  has  it?  A.  With 
very  few  exceptions,  yes. 

Q.  Exceptions  of  over  one  year?  A.  Just  for  a  few 
months,  I  was  a  traveling  man.  I  was  a  traveling  sales¬ 
man  for  a  few  months. 

Q.  Will  you  please  state  some  of  the  positions  which 
you  have  held  on  the  papers  which  you  have  mentioned, 
during  the  period  of  your  newspaper  experience?  A.  In 
giving  that  record,  I  neglected  to  mention  one  paper,  the 
Ashtabula  Beacon,  where  I  was  city  editor.  And,  on  the 
Cleveland  Times  I  was  news  editor. 

On  the  Lansing  Capital  News,  I  was  managing  editor 
and  city  editor  at  different  times. 

On  the  Pittsburgh  Gazette-Times,  which  I  also  neglected 
to  mention,  I  was  makeup  editor,  state  editor,  night  city 
editor,  and  had  the  so-called  swing  turn  which  relieves 
desk  men  on  their  days  off. 

Then,  on  the  Albany  Evening  News,  I  was  rewrite  man, 
art  editor,  city  editor,  makeup  editor  and  copy  desk. 

2018  Q.  What  position  did  you  hold  on  the  Toledo 
Blade?  A.  Night  editor,  makeup  editor,  and  copy 

desk,  some  rewrite. 

Q.  Now,  what  was  the  date  on  which  you  came  to  the 
Press  Company,  Incorporated?  A.  First  time  or  second 
time? 

Q.  Second  time.  A.  Second  of  November,  1936. 
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Q.  And  in  what  position  did  you  come  at  that  time?  A. 
Copy  reader. 

Q.  At  that  time,  will  you  state  whether  or  not  Mr.  Lewis 
was  employed  by  the  Press  Company?  A.  He  was. 

Q.  Mr.  Lewis,  did  he  say  anything  to  you  about  joining 
the  Guild?  A.  He  said — well,  rather,  I  said  to  Mr.  Lewis, 
I  spoke  to  Mr.  Lewis  about  it. 

Q.  At  what  time?  A.  Shortly  after  I  arrived. 

Q.  How  long  after  you  arrived?  A.  Within  a  couple  of 
weeks  I  would  say. 

Q.  And  what  did  you  say  to  Mr.  Lewis  on  the  subject  of 
joining  the  Guild?  A.  I  asked  Mr.  Lewis  if  the  member¬ 
ship  in  the  Guild  were  required.  He  said,  “It  is  not.”  I 
asked  him  how  he  felt  about  me  joining  the  Guild. 

2019  He  said  that  was  a  matter  entirely  up  to  me.  He 
said,  “I  assure  you  that  as  a  non-Guild  man  you 

will  get  no  more  than  you  would  as  a  Guild  man.” 

Q.  Is  that  all  that  he  said  on  that  subject  at  that  time? 
A.  He  expressed  regret  that  what  should  have  been  a  pro¬ 
fessional  organization  had  become  a  labor  organization. 
We  had  conversation  of  about  15  or  20  minutes,  I  cannot 
remember  it  all. 

Q.  Now,  after  that  conversation,  will  you  state  whether 
or  not  you  did  join  the  Guild?  A.  I  did,  a  considerable 
time  after  that. 

Q.  And  are  you  at  the  present  time  a  member  of  the 
Guild?  A.  Yes,  sir,  at  least,  I  haven’t  been  notified  of 
suspension. 

Q.  Have  you  attended  meetings  of  the  Guild  from  time 
to  time  since  you  were  admitted  to  membership?  A.  Yes, 
sir. 

Mr.  Nixon:  Now,  to  save  time,  Mr.  Levin,  if  you  want 
to  stipulate  that  this  witness  will  testify  that  eight  out  of 
eleven  new  employees  who  came  to  the  Press  Company 
after  Mr.  Lewis  did,  joined  the  American  Newspaper  Guild, 
I  will  be  glad  to  take  it. 

Mr.  Levin:  I  will  be  glad  to,  to  save  time. 

Mr.  Nixon :  All  right. 

2020  Trial  Examiner  Bokat:  It  is  so  stipulated. 

Q.  (By  Mr.  Nixon)  Now,  as  a  member  of  the 
Guild,  do  you  know  whether  or  not  the  control  of  the  Guild 
was — whether  the  comptroller  of  the  Guild  was  permitted 
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to  collect  dues  from  the  members  of  the  Guild  on  the  prem¬ 
ises  of  the  Press  Company?  A.  I  have  paid  mine  on  the 
premises. 

Q.  Have  you  seen  others  pay  their  dues  during  working 
hours?  A.  I  cannot  say  that  I  have. 

Q.  Have  you  paid  yours  during  working  hours?  A.  I 
have  paid  mine. 

Q.  On  the  premises  of  the  Press  Company?  A.  Yes. 

Q.  Will  you  state  whether  or  not  you  have  seen  others 
pay  dues  at  any  time?  A.  Yes. 

Q.  On  the  premises  of  the  Press  Company?  A.  No,  I 
could  not.  I  could  not  say  that  that  is  what  they  were 
doing. 

Q.  Have  you  seen  them  hand  money  to  the  comptroller? 
A.  I  cannot  say  so. 

Q.  Now,  will  you  state  whether  or  not  you  heard  any 
discussions  around  the  editorial  room  with  relation  to  what 
had  happened  at  Guild  meetings  at  any  time?  A. 
2021  Yes,  sir. 

Q.  Were  notices  of  the  Guild  meetings  posted  any 
place  in  the  room?  A.  On  the  bulletin  board. 

Q.  What  persons  would  you  hear  discussing  Guild  af¬ 
fairs  in  the  editorial  room?  A.  Well,  from  where  I  sit,  on 
the  copy  desk,  I  am  in  the  extreme  corner  of  the  room  and 
so  the  discussion  that  I  would  hear  would  be  virtually  lim¬ 
ited  to  members  of  the  copy  desk,  although  I  have  dis¬ 
cussed  them  myself  after  1  became  a  member,  with  the 
other  members  of  the  Guild. 

Q.  Would  these  discussions  take  place  after  a  Guild 
meeting  was  held?  A.  During  the  negotiations  with  the 
Press  Company  and  after  Guild  meetings  and  before  Guild 
meetings. 

Q.  You  would  participate  in  those  discussions,  yourself? 
A.  Yes,  sir. 

Q.  Who  were  the  other  persons  at  the  copy  desk  with 
you  at  those  times?  A.  Mr.  Craigie,  Mr.  Haskell,  Mr. 
Tyler,  Mr.  Mohan,  John  Smith,  at  various  times,  that  is, 
Mr.  Doran,  occasionally  he  would  go  into — would  join  the 
discussions. 

Q.  Was  each  and  every  person  whose  name  you  have 
mentioned  a  member  of  the  Guild?  A.  I  think  not. 
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2022  Q.  Who  of  the  number  that  you  mentioned  was 
not  a  member  of  the  Guild?  A.  Mr.  Doran. 

Q.  Do  you  know  whether  Mr.  Doran  had  been  a  mem¬ 
ber  of  the  Guild?  A.  I  am  told  that  he  had  been.  Not  of 
my  knowledge. 

Q.  Is  that  the  only  exception?  A.  Yes. 

Q.  Did  you  ever— did  Mr.  Lewis  ever  say  to  you  in 
words  or  in  substance  that  the  members  of  the  Guild  were 
a  lot  of  4 ‘Guild  rats”?  A.  No,  sir. 

Q.  Did  you  ever  hear  him  refer  to  members  of  the  Guild 
as  “Guild  rats”?  A.  No,  sir. 

Q.  Did  you  ever  hear  Mr.  Lewis  say  to  you  that  the 
Guild  was  ruining  the  business  of  the  Press  Company?  A. 
No,  sir. 

Q.  Or  that  the  Guild  was  running  the  company  out  of 
business?  A.  No,  sir. 

Q.  Or  that,  in  substance?  A.  No,  sir. 

Q.  Did  he  ever  make  that  statement  to  you,  or  any  of 
those  statements?  A.  No,  sir. 

2023  Q.  Or,  in  your  presence?  A.  No,  sir. 

Mr.  Nixon:  That  is  all. 

Your  witness. 

Cross  Examination 

Q.  (By  Mr.  Levin)  Mr.  White,  you  were  not  in  the  Guild 
very  long  as  an  active  member,  were  you?  A.  The  begin¬ 
ning  of  April,  I  think. 

Q.  Some  time  after  the  agreement  was  signed?  A.  Af¬ 
ter  the  agreement  was  signed. 

Q.  And  the  fact  that  the  agreement  was  signed,  did  that 
have  anything  to  do  with  your  joining  the  Guild  at  that 
time?  A.  Well,  yes,  to  an  extent. 

Q.  Now,  did  you  ever  tell  Mr.  Lewis  what  went  on  at 
Guild  meetings?  A.  Never. 

Q.  Did  you  ever  speak  about  what  went  on  at  Guild 
meetings  when  Mr.  Lewis  was  present?  A.  When  he  was 
in  the  room,  but  not  in  his  hearing,  to  my  knowledge. 

Q.  The  room  was  an  open  room;  you  could  see  anybody 
who  was  within  your  hearing,  could  you  not?  A.  Yes,  sir. 
Q.  Now,  sir,  at  the  time  you  had  this  conversation 

2024  with  Mr.  Lewis  about  whether  it  would  make  any 
difference  as  to  your  joining  the  Guild,  what 
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prompted  that  question  from  you?  A.  I  had  been  solic¬ 
ited  by  a  number  of  Guild  members  to  join.  I  had  talked 
to  Barney  Kraft,  who  was  a  friend  of  long  standing,  about 
it,  and  asked  him  what  he  thought  I  should  do.  He,  I  un¬ 
derstood,  was  a  member  of  the  Guild. 

He  advised  me  that  it  would  not  be  wise  to  take  any  ac¬ 
tion  while  the  negotiations  were  going  on. 

That  by  not  becoming  active  in  the  Guild,  I  might  feel 
a  little  more  free  and  perhaps  have  different  opinions  if 
I  were  not  a  member. 

I  then  decided  that  the  thing  for  me  to  do  was  to  go  to 
headquarters  and  find  out  what  it  was  all  about.  So,  I 
went  to  headquarters. 

Q.  Did  Mr.  Kraft  give  you  any  reasons  for  not  joining 
the  Guild,  other  than  those  you  have  given  us?  A.  That 
is  all  he  said,  “By  all  means,  join  the  Guild,  but  do  not  do 
it  while  the  negotiations  are  on.” 

Q.  Did  you  understand  what  he  meant,  that  you  would 
be  more  free  if  you  did  not  join  during  negotiations?  A. 
Well,  that  was  my  impression,  that  was  my  understanding, 
yes. 

2025  Q.  What  does  that  mean  to  you;  that  you  would 
be  more  free?  A.  Perhaps  I  could  formulate  my 
own  opinions  in  case  of  controversy. 

Q.  You  understood  Mr.  Kraft  to  be  a  Guild  member  at 
that  time?  A.  Yes,  sir. 

Q.  Didn’t  you  regard  that  as  a  rather  unusual  state¬ 
ment  from  a  Guild  member?  A.  I  regarded  it  as  a  very 
fair  statement,  from  friend  to  friend. 

Q.  Now,  were  you  city  editor,  at  one  time?  A.  Yes,  sir. 

Q.  And  were  you  then  put  on  a  copy  desk?  That  is,  af¬ 
ter  you  were  city  editor?  A.  I  was  makeup  editor  after  I 
was  city  editor,  and  then  on  the  copy  desk. 

Q.  And  then  were  you  discharged?  A.  Yes. 

Q.  When  was  it  you  were  discharged?  A.  In  December 
of  1931,  early  in  December. .  There  was  a  large  lay-off. 
There  were  quite  a  few  laid  off  at  that  time. 

Q.  Now,  did  Mr.  Lewis  say  anything  else  at  the  time  of 
this  conversation,  that  he  felt  sorry  the  Guild  had  become 
a  labor  organization  rather  than  a  professional  organiza¬ 
tion,  do  you  remember?  A.  That  is  the  gist  of  it. 
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2026  Q.  Did  he  say  anything  about  why  he  was  op¬ 
posed  to  labor  organizations  as  such?  A.  Nothing. 

Mr.  Levin:  No  further  questions. 

Redirect  Examination 

Q.  (By  Mr.  Nixon)  When  you  said  you  went  to  head¬ 
quarters,  whom  did  you  refer  to  by  headquarters?  A.  To 
Mr.  Lewis,  the  boss. 

Q.  The  conversation  you  told  about  with  Mr.  Lewis  is 
the  one  you  had  after  he  decided  to  go — after  you  decided 
to  go  to  headquarters,  is  that  correct?  A.  Yes,  sir. 

Q.  Were  you  present  in  the  courtroom  when  Mr.  Kraft 
testified?  A.  No,  sir. 

Mr.  Nixon :  That  is  all. 

(Witness  excused.) 

Mr.  Nixon :  As  I  have  already  stated  to  you,  Mr.  Exam¬ 
iner,  I  have  no  further  witnesses  for  this  afternoon,  hav¬ 
ing  called  the  three  I  planned  to  call. 

I  have  also  stated  we  will  be  prepared  to  go  ahead  to¬ 
morrow  at  whatever  time  we  adjourn  to,  and  it  is  my  be¬ 
lieve  that  w’e  will  conclude  our  cases  tomorrow  sometime. 
Trial  Examiner  Bokat:  In  view  of  Mr.  Hanson’s 

2027  illness  I  am  constrained  to  grant  your  application 
and  call  a  recess  at  this  time  until  9:30  o’clock  in 

the  morning. 

(Whereupon,  at  3:30  o’clock  p.  m.,  January  20,  1938,  the 
hearing  w^as  adjourned  to  9:30  o’clock  a.  m.,  January  21, 
1938.) 


2032  Proceedings 

Trial  Examiner  Bokat:  We  will  proceed. 

Mr.  Nixon:  Mr.  Examiner,  I  stated  yesterday  that  I 
would  have  some  actual  measurements  of  the  editorial 
room  at  the  Press  Company. 

I  will  say  for  the  record  that  I  have  had  that  room  meas¬ 
ured,  and  I  would  like  to  make  a  statement  with  regard  to 
it  and  hope  Mr.  Levin  will  stipulate  that  this  is  so. 

The  editorial  room  of  the  Press  Company,  Inc.  is  an 
irregular-shaped  four-sided  room.  On  the  north  side  it  is 
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twenty-nine  feet  and  ten  inches  wide.  On  the  south  side 
it  is  forty-six  feet  and  six  inches  wide. 

On  the  west  side  it  is  eighty  feet  and  four  inches  long, 
and  on  the  east  it  is  sixty-three  feet  long. 

Will  you  accept  that  statement,  Mr.  Levin: 

Mr.  Levin:  Yes. 

Mr.  Nixon :  The  record  contains  a  reference  to  the  Golds¬ 
boro  plane  crash  in  the  testimony  of  Mr.  Scannell.  I  would 
like  to  say  for  the  record  that  I  have  caused  the  event  to 
be  looked  up  and  I  find  that  the  Goldsboro  plane  crash  oc¬ 
curred  on  July  15,  1930. 

Will  you  accept  that  statement  as  a  statement  of  fact? 

Mr.  Levin:  Yes. 

Mr.  Hanson:  In  order  to  expedite  this  proceeding,  Mr. 
Examiner,  I  want  to  offer  testimony  which  would  be 

2033  given  by  Mr.  H.  M.  Bittner,  general  manager  of  the 
Hearst  Newspapers,  if  he  were  called  as  a  witness. 

I  called  on  Mr.  Bittner  at  his  offices  in  New  York  on 
January  10th,  and  asked  him  if  it  would  be  convenient  for 
him  to  appear  in  this  case  as  a  witness. 

He  stated  he  had  engagements  which  would  make  it  ut¬ 
terly  impossible  for  him  to  be  here  this  week. 

I  then  asked  him  in  the  event  we  had  to  subpoena  him 
to  testify  as  to  the  contract  which  was  entered  into  here 
by  the  terms  of  which  the  Hearst  people  moved  from  the 
afternoon  to  the  morning  held  and  the  Knickerbocker 
Press  was  suspended,  what  the  nature  of  his  testimony 
would  be. 

Mr.  Bittner  stated  that  he  would,  if  called  as  a  witness, 
testify  that  on  May  27,  1937,  while  he  was  in  Rochester, 
New  York,  he  called  on  Mr.  Frank  E.  Gannett,  president, 
and  Mr.  Frank  Tripp,  vice-president  of  the  Press  Com¬ 
pany,  and  in  behalf  of  the  Hearst  Newspapers  offered  to 
buy  all  of  the  assets  of  the  Press  Company  in  Albany,  that 
that  offer  was  declined. 

That,  subsequent  thereto  he  learned  that  Mr.  Tripp,  the 
vice-president,  and  Mr.  Cruikshank,  the  secretary  of  the 
Press  Company,  were  in  New  York.  That  date  was  June 
22,  1937,  at  which  time  he  sent  word  to  them  that  he  was 
very  anxious  to  see  them. 

They  contacted  him  late  on  the  afternoon  of  June 

2034  22d,  whereupon  he  again  proposed  some  kind  of  a 
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deal  in  Albany.  And,  as  a  result  of  the  proposal  which 
he  then  made,  negotiations  were  entered  into  which  re¬ 
sulted  in  the  Press  Company  giving  up  the  morning  and 
Sunday  field,  the  Hearst  paper,  the  Tiines-Union,  going 
from  the  afternoon  to  the  morning  field  and  maintaining 
its  Sunday  paper,  that  there  were  negotiations  on  the  eve¬ 
ning  of  the  22d  of  June,  all  day  on  the  23d  of  June,  and 
that  those  negotiations  were  written  down  formally  in  the 
form  of  an  offer  by  the  Hearst  people,  duly  signed  by  Mr. 
Hearst  himself  and  submitted  to  the  Press  Company  on 
the  24th  of  June. 

I  offer  that  as  what  Mr.  Bittner  would  testify  to  if  he 
were  called  as  a  witness. 

Trial  Examiner  Bokat:  What  have  you  to  say,  Mr.  Le¬ 
vin,  on  that? 

Mr.  Levin:  I  am  going  to  have  to  consult  with  Mr.  De- 
Graff  and  with  Mr.  Scanned  on  that. 

Mr.  DeGraff :  This  is  a  matter  wilich  is  rather  material 
to  the  case.  Would  there  be  any  opportunity  to  cross  ex¬ 
amine  on  the  subject? 

Trial  Examiner  Bokat:  He  can  not  be  produced,  so  it 
is  obvious  you  could  not  have  that  opportunity. 

Mr.  Levin:  I  could  not  in  any  way,  except  on  that  last 
statement  that  the  negotiations  resulted  in  the  Press  Com¬ 
pany  taking  the  afternoon  field,  consent,  because  it 
2035  is  the  Guild's  contention  here  that  certain  other  fac¬ 
tors  entered  into  the  reason  for  the  merger  and  re¬ 
sulted  in  the  merger. 

Any  way,  he  wxmld  not  be  permitted  to  testify  as  to  any 
results  except  as  to  what  happened. 

Trial  Examiner  Bokat:  1  assume  you  have  the  oppor¬ 
tunity  of  calling  some  one  on  behalf  of  the  Press  Company 
to  corroborate  the  statement  of  the  proposed  testimony. 

Mr.  Hanson :  I  thought  any  testimony  that  we  might  put 
on  in  behalf  of  the  Press  Company  would  be  more  or  less 
self  serving.  I  went  to  Mr.  Bittner  without  even  consult¬ 
ing  the  Press  Company,  to  find  out  his  end  of  the  story. 
That  is  the  story  he  gave  me,  that  if  he  were  called  he 
would  so  testify. 

Trial  Examiner  Bokat :  I  do  not  doubt  that. 

Mr.  Hanson :  In  other  words,  he  initiated  the  negotia¬ 
tions  on  May  27th,  which  were  turned  down.  Thereafter, 
on  June  22d — 
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Trial  Examiner  Bokat:  Are  you  going  to  call  any  one 
to  corroborate  the  proposed  testimony? 

Mr.  Hanson :  I  may  do  that,  sir. 

Mr.  DeGraff:  I  do  not  think  the  Guild  should  be  asked 
to  stipulate  a  material  fact  of  that  kind  when  witnesses  are 
in  Albany  who  are  available  to  testify  on  the  subject. 

I  do  not  object  to  Mr.  Hanson’s  statement  remaining  on 
the  record  as  a  statement,  but  I  do  not  think  that  we  should 
be  asked  to  stipulate  so. 

2036  Trial  Examiner  Bokat:  I  understand.  The  pur¬ 
pose  of  Mr.  Hanson’s  offer,  as  I  see  it,  is — 

Mr.  Hanson:  If  this  witness  were  called  he  would  tes¬ 
tify  to  that  effect. 

Trial  Examiner  Bokat:  It  is  entirely  up  to  you  as  to 
what  you  want  to  do.  I  can  not  say  anything  either  way. 

Mr.  DeGraff:  I  think  that  is  a  fair  way  to  handle  it. 
We  do  not  object  to  the  statement  remaining  on  the  rec¬ 
ord,  but  I  do  not  think  we  should  be  asked  to  stipulate  that 
it  is  correct. 

Mr.  Hanson :  I  am  not  asking  you  to  stipulate  that,  what 
I  am  asking  is  merely  that  that  is  what  he  would  testify  to 
if  he  appeared. 

Mr.  DeGraff:  I  do  not  think  we  should  stipulate  that 
without  an  opportunity  to  cross  examine  him,  particularly 
when  there  are  other  people  available  who  can  testify  to 
the  same  facts. 

Mr.  Hanson:  Now,  the  Press  Company  had  intended, 
Mr.  Examiner,  to  call  numerous  other  employees  of  the 
paper.  But,  while  I  was  laid  up  at  the  hotel  I  went  over, 
as  soon  as  I  could  read  yesterday,  some  of  the  testimony 
which  has  been  given,  a  review  of  that. 

In  order  to  expedite  the  proceeding,  I  would  like  to  stip¬ 
ulate  one  fact,  that  if  Mr.  Esterman  were  called  he 

2037  would  testify  that  he  was  transferred  to  the  Knick¬ 
erbocker  Press  two  weeks  before  the  Knickerbocker 

Press  was  suspended,  and  that  he  was  retained  on  the 
staff. 

That  is  a  fact.  That  would  be  the  only  point  of  calling 
Mr.  Esterman. 

Mr.  Levin:  Well,  we  will  stipulate  that  if  some  one  else 
took  the  stand  from  the  Press  Company  they  would  so 
testify,  but  as  to  calling  Mr.  Esterman,  the  Guild  has  cer- 
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tain  reasons  for  wanting  to  cross  examine  him  if  he  is  go¬ 
ing  to  appear  as  a  witness. 

Mr.  Hanson:  That  would  be  the  only  question  I  would 
ask  him. 

Mr.  Levin:  Why  don’t  you  have  Mr.  McDonald,  if  he 
will  testify,  or  have  one  of  your  other  witnesses  testify 
to  that  effect? 

Trial  Examiner  Bokat:  You  do  not  want  to  waive  the 
right  to  cross  examination? 

Mr.  Levin:  That  is  right.  You  can  get  the  fact  in  by 
some  other  witness. 

Mr.  DeGrafF :  You  can  stipulate  the  fact  as  far  as  I  am 
concerned. 

Mr.  Hanson:  If  Mr.  McDonald  were  called  he  would 
testify  that  Mr.  Esterman  was  transferred  two  weeks  be¬ 
fore  and  he  was  on  the  staff  and  retained  there. 

Mr.  Levin :  That  is  all  right. 

2038  Mr.  Hanson:  Now,  will  Miss  Fales  be  here  to¬ 
day? 

Mr.  Levin :  We  can  get  her  here. 

Mr.  Hanson:  There  is  one  point  that  I  wanted  to  take 

up. 

When  she  was  under  cross  examination  she  testified  that 
she  did  not  know  whether  or  not  she  was  still  the  president 
of  the  Tri-Citv  Guild. 

W7ithin  the  last  few  days  Miss  Fales  has  sent  out  to  the 
Tri-Citv  Guild  under  date  of  January  16,  1938,  over  her 
signature  as  president  of  the  Tri-Citv  Guild,  a  bulletin  to 
the  Knickerbocker  News  unit  members  containing  resolu¬ 
tions  adopted  by  the  Times-Union  unit  of  the  Newspaper 
Guild  of  Rochester  and  the  Democrat  and  Chronicle  unit 
of  the  Newspaper  Guild  of  Rochester,  and  also  a  copy  of 
a  letter  addressed  to  Mr.  Frank  E.  Gannett,  by  the  Times- 
Union  unit  of  Rochester’s  Newspaper  Guild,  and  the  Dem¬ 
ocrat  and  Chronicle  unit  Rochester  Newspaper  Guild. 

I  would  like  to  offer  as  Press  Company’s  Exhibit  No.  11 
that  bulletin  which  was  sent  out  and  as  Press  Company’s 
Exhibit  No.  12  a  certified  copy  of  the  reply  made  by  Mr. 
Gannett  to  the  letters  which  were  sent  to  him,  all  of  which 
have  a  bearing  on  this  issue. 

Mr.  Levin:  They  are  all  in  the  nature,  I  suppose,  of 
self  serving  declarations.  I  do  not  think  they  are  entitled 
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to  much  weight.  I  have  no  objection  as  long  as  they  have 
been  sent. 

2039  Trial  Examiner  Bokat:  Would  that  be  your  only 
purpose  in  calling  Miss  Fales? 

Mr.  Hanson:  Yes,  just  to  introduce  those  through  her. 

Mr.  Levin:  I  object  to  this  going  in,  Mr.  Examiner.  It 
is  a  letter  mailed  to  another  unit  of  the  Newspaper  Guild 
in  reply  to  a  resolution  passed  by  them,  urging  Mr.  Gan¬ 
nett  to  take  some  action  in  relation  to  this  case.  It  has  no 
bearing  on  the  issues  here,  and  is  a  communication  be¬ 
tween  persons  not  directly  concerned  in  this  case,  except 
through  affiliation  of  organization. 

Mr.  Hanson :  I  think  you  better  read  the  communication 
from  the  Guild  first,  Mr.  Examiner,  in  chronological  order. 

Trial  Examiner  Bokat :  Yes. 

Without  even  reading  the  entire  correspondence,  I  think 
the  position  taken  by  Mr.  Levin  is  correct,  Mr.  Hanson. 
That  here  we  have  a  resolution  adopted  by  two  units  of 
the  Newspaper  Guild  in  Rochester,  a  copy  of  which,  evi¬ 
dently,  came  into  the  hands  of  Miss  Fales,  and  Miss  Fales 
passed  it  on  to  the  Knickerbocker  News  unit  here  in  Al¬ 
bany. 

Mr.  Hanson:  Then,  I  would  like  to  have  them  produce 
Miss  Fales  so  that  I  might  ask  her  whether  or  not  she  did 
not  inspire  that  resolution. 

The  charge  has  been  made  that  the  Gannett  Company 
and  the  Press  Company  are  part  of  an  integrated  whole. 
There  is  a  straight  out-and-out  statement  there 

2040  from  the  Rochester  Guild,  which  is  affiliated  with 
the  Tri-Citv  Guild  through  the  American  Newspa¬ 
per  Guild,  all  of  which  is  in  issue  in  this  case,  that  there 
have  been  the  friendliest  relations  with  the  Gannett  people 
and  it  is  directed  to  the  president  of  the  Press  Company 
who  is  also  the  president  of  the  Gannett  Company. 

It  calls  upon  him  to  bring  about  a  dismissal  of  the  pro¬ 
ceeding,  which  he  has  nothing  to  do  with  except  to  defend. 

Trial  Examiner  Bokat:  I  mean  I  take  this  position, 
whatever  any  other  Guild  unit  may  do  in  other  cities,  even 
though  they  may  be  part  of  the  so-called  Gannett  Chain, 
can  not  bind  me  in  any  respect,  or  have  a  bearing  on  the 
issues  in  this  case. 
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Mr.  Hanson:  Even  if  that  action  were  inspired  by  the 
Tri-City  Guild? 

Trial  Examiner  Bokat:  If  it  was  inspired  by  the  Tri- 
City  Guild  it  might  have  some  slight  bearing  on  the  case, 
yes,  but  from  the  Exhibits  that  you  offer  there  is  no  proof 
that  it  was  inspired  by  the  Tri-City  Guild. 

Mr.  Hanson:  Then,  I  would  like  to  have  Miss  Fales  just 
to  ask  those  questions. 

Mr.  Levin:  How  soon  do  you  want  her? 

Mr.  Hanson :  As  soon  as  we  can  get  her. 

Mr.  Levin :  Even  if  it  were  admitted  what  Mr. 

2041  Hanson  says  is  true,  from  the  face  of  those  docu¬ 
ments  even  the  answer  of  Mr.  Gannett  did  not  go  to 

the  immediate  organizations  involved  in  this  case. 

It  went  to  the  Rochester  Guild.  It  is  an  action  of  the 
Rochester  Guild  even  though  inspired  by  Miss  Fales,  as¬ 
suming  that — 

Trial  Examiner  Bokat:  I  think  the  objection  is  sound. 
Mr.  Hanson:  If  you  will  read  the  resolution  you  will 
notice  there  a  paragraph  which  states  that  this  procedure 
was  inspired,  for  instance,  by  the  American  Newspaper 
Publishers’  Association. 

Trial  Examiner  Bokat :  It  has  not  been  brought  in.  You 
are  trying  to  bring  it  into  the  hearing  yourself. 

Mr.  Hanson:  How  could  the  American  Newspaper  Pub¬ 
lishers’  Association  inspire  a  proceeding  like  that? 

Trial  Examiner  Bokat:  I  do  not  say  it  can.  As  far  as 
I  know,  there  never  was  an  issue  of  it  in  this  case.  You 
are  trying  to  make  it  an  issue  by  offering  these  Exhibits 
into  evidence. 

It  has  not  been  before  me  in  any  respect  whatsoever. 
That  is  the  first  I  have  heard  about  it. 

Mr.  Levin:  There  was  one  other  way,  Mr.  Examiner, 
that  it  was  brought  in,  through  that  document  which  Mr. 
Hanson  introduced  containing  the  quotation,  which  quoted 
him  as  counsel  to  the  American  Newspaper  Publishers’ 
Association. 

2042  Trial  Examiner  Bokat:  The  issue  in  this  case  is 
very  simple.  1  do  not  want  to  confuse  it  with  ex¬ 
traneous  matters. 

Mr.  Hanson:  Neither  do  I. 
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Trial  Examiner  Bokat :  1  mean  outside  the  case.  There 
may  be  a  lot  of  other  extraneous  matters  in  the  minds  of 
some  people  that  may  have  some  bearing  on  the  case.  I 
want  to  keep  it  out  if  necessary. 

Mr.  Hanson:  Well,  then,  you  will — 

Trial  Examiner  Bokat :  This,  if  I  reject  it,  will  become 
a  part  of  the  rejected  Exhibits. 

Mr.  Hanson:  1  will  note  an  exception  to  your  rejection. 

Trial  Examiner  Bokat:  Do  you  press  the  Exhibit  be¬ 
fore  the  Board? 

Mr.  Hanson:  I  will  note  an  exception  to  your  rejection, 
and  we  will  save  time. 

Trial  Examiner  Bokat:  All  right. 

Mr.  Xixon:  With  this  exception  on  my  part,  Mr.  Exam¬ 
iner,  that  if  Miss  Kales  is  produced  we  should  like  to  re¬ 
serve  the  right  to  cross  examine  her  on  the  subject  of  her 
purporting  to  act  as  president  of  the  Guild  as  evidenced 
by  her  signature  on  the  document  now  offered. 

Mr.  DeGraff:  I  think  if  Miss  Kales  is  to  be  brought  in 
on  this  subject  she  is  going  to  be  brought  in  as  their  wit¬ 
ness.  Gross  examination  is  completed.  If  they  wish 
204.*  >  to  go  into  this  through  Miss  Kales  they  should  call 
her  as  their  own  witness. 

This  is  not  material  to  anything  in  the  case  before. 

Mr.  Xixon:  My  statement  was  in  case  you  produce  Miss 
Kales  as  a  witness,  we  do  not  want  to  lose  the  right  to 
cross  examine  her  on  this  subject.  We  are  not  asking  this 
minute  to  have  her  produced. 

If  you  produce  her,  we  do  not  want  to  be  foreclosed  from 
raising  the  <|iiestion. 

Mr.  Levin:  Off  the  record. 

(At  this  point  there  was  a  short  discussion  off  the  rec¬ 
ord.) 

Mr.  Hanson:  1  have  noted  my  exception. 

Mr.  Xixon:  We  do  not  want  Miss  Kales. 

Mr.  Hanson:  Xo. 

Mi-.  DeGraff:  You  just  asked  her  to  come  up  here.  She 
is  your  witness  and  not  ours. 

Mr.  Xixon:  We  have  noted  an  exception  and  you  can 
cancel  (he  call  to  Miss  Kales. 
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Trial  Examiner  Bokat :  1  want  the  record  to  be  clear  on 
this  offer.  There  was  objection  made  by  Mr.  Levin,  I  be¬ 
lieve,  on  the  offer.  T  think  we  may  as  well  mark  them  for 
identification. 

(The  documents  referred  to  were  thereupon  marked  as 
the  Press  Company  Exhibit  Xo.  11  and  the  Press 
2044  Company  Exhibit  Xo.  12,  for  identification.) 

Trial  Examiner  Bokat:  There  was  an  objection  by  Mr. 
Levin  to  the  offer  of  both  of  these  Exhibits,  Xo.  11  and 
Xo.  12  for  identification. 

I  have  sustained  the  objection,  and  will  you  please  mark 
it  and  include  it  in  the  reject  Exhibits. 

(The  Exhibits  referred  to,  having  been  marked  for  iden¬ 
tification,  were  placed  in  the  rejected  Exhibits  file.) 

Trial  Examiner  Bokat:  Exception  is  given  to  both  Mr. 
Xixon  and  Mr.  Hanson. 

Mr.  Hanson:  Xow,  in  respect  to  the  suspension  of  the 
Knickerbocker  Press,  Mr.  McDonald,  if  he  were  called  as 
a  witness,  would  testify,  and  T  would  like  so  to  stipulate 
for  the  record,  that  he  was  communicated  with  on  June  23, 
1937,  by  Messrs.  Tripp  and  Cruickshank  while  they  were 
in  Xew  York. 

Mr.  Levin:  Is  that  June  27th? 

Mr.  Hanson:  June  23,  1937,  by  Messrs.  Tripp  and 
Cruickshank,  who  were  in  Xew  York,  communicated  with 
him  and  informed  him  of  the  proposals  of  the  Hearst  or¬ 
ganization  and  asked  him  to  come  down  to  Xew  York. 

He  went  to  Xew  York  that  night,  was  in  conference  on 
the  matter  throughout  the  day  of  the  24th  there. 
2043  That  the  formal  signed  proposals  of  tin*  Ilearst 
organization  was  submitted  on  the  24th. 

Mr.  McDonald  returned  to  Albany  on  the  night  of  the 
24th  and  flew  to  Rochester  on  the  23th,  and  at  Rochester 
was  in  a  conference  between  the  directors,  officials  of  the 
Press  Company,  and  it  was  decided  to  accept  those  pro¬ 
posals  on  the  25th. 

Mr.  DeGraff:  I  make  the  same  objection  that  I  did  to 
the  previous  offer  with  reference  to  Mr.  Bittner.  Mr. 
McDonald  is  right  here  in  the*  court  room.  I  do  not  know 
whv  he  can  not  testify. 
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Mr.  Hanson:  He  lias  been  a  witness  all  the  way  along 
the  line,  gentlemen.  If  you  want  him,  he  is  here. 

Mr.  Levin:  This  is  an  offer  of  proof  on  your  behalf  and 
we  should  be  entitled  to  an  opportunity  to  cross  examine. 

Trial  Examiner  Bokat:  In  other  words,  Mr.  Levin  and 
Mr.  DcGrafF  refuse  to  accept  that  offer  of  proof  without 
an  opportunity  to  cross  examine  him. 

Mr.  Hanson:  Mr.  McDonald  will  take  the  stand. 

Trial  Examiner  Bokat :  The  witness  is  being  recalled 
by  the  Respondent,  having  already  been  sworn  and  having 
testified  earlier  in  the  case. 

A.  J.  McDonald  resumed  the  stand  as  a  witness 

2046  by  and  on  behalf  of  the  Respondents,  and  having 
been  previously  duly  sworn,  testified  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Hanson)  Mr.  McDonald,  have  you  just  heard 
the  tender  of  proof  which  I  made  in  the  event  you  were 
called  to  the  stand  to  testify  ?  A.  Yes,  sir. 

Q.  Are  the  facts  as  stated  therein  correct  to  your  own 
knowledge  and  belief?  A.  Yes,  sir. 

Mr.  Hanson:  That  is  all. 

Trial  Examiner  Bokat:  If  you  want  an  opportunity  to 
digest  that  information,  Mr.  Levin,  I  will  be  glad  to  give 
it  to  you.  I  mean,  it  was  given  very  hurriedly  by  Mr.  Han¬ 
son. 

Mr.  Levin:  No,  I  won’t  need  that. 

Cross  Examination 

Q.  (By  Mr.  Levin)  Now,  in  and  about  June  23,  1937, 
Mr.  McDonald,  what  was  your  position  with  the  Press 
Company?  A.  Treasurer  and  general  manager. 

Q.  And  your  duties,  I  assume,  were  the  same  as  those 
that  you  had  previously  described  on  your  previous  testi¬ 
mony  here  to-day?  A.  That  is  right. 

Q.  I  do  not  mean  here  to-day,  on  your  former  tes- 

2047  timony?  A.  Yes,  that  is  right. 

Q.  Now,  do  you  remember  testifying,  Mr.  Mc¬ 
Donald,  on  your  previous  testimony  that  you  were  the  per¬ 
son  who  determined  the  policies  and  the  operations  of  the 
Press  Company?  A.  I  believe  I  so  testified. 
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Q.  Yes.  Now,  when  was  the  first  time  that  you  ever  dis¬ 
cussed  with  any  official  of  the  Press  Company,  or  the  Gan¬ 
nett  Company,  the  abandonment  of  the  Knickerbocker 
Press?  A.  June  24th — wait  a  minute,  I  was  called  from 
New  York  on  the  night  of  the  23d. 

Q.  And  who  called  you?  A.  I  had  a  preliminary  con¬ 
versation  with  Mr.  Cruickshank. 

Q.  And  who  was  Mr.  Cruickshank?  A.  He  is  the  secre¬ 
tary  of  the  Press  Company. 

Q.  And  what  was  your  conversation  with  him  at  that 
time?  A.  Mr.  Cruickshank  informed  me  that  he  had  some 
important  matters  that  it  was  necessary  to  discuss  with 
me,  and  that  I  should  arrange  to  be  in  New  York  the  fol¬ 
lowing  morning  and  meet  him. 

Q.  Is  that  all  he  said?  A.  That  was  the  substance  of  it. 
I  do  not  recall  the  details,  Mr.  Levin,  of  the  conversation. 
That  was  the  substance  of  the  conversation. 

Q.  Was  anything  said  about  the  proposed  abandonment 
of  the  Knickerbocker  Press  or  the  so-called  offer  of  the 
Hearst  papers?  A.  I  could  not  recall  definitely 
2048  whether  there  was  or  not.  It  was  late  in  the  eve¬ 
ning  and  I  know  I  hurriedly  packed  and  left  for 
New  York  on  a  late  train. 

Now,  I  could  not  truthfully  testify  as  to  the  details  of 
the  conversation  because  there  was  so  much  discussion 
the  following  day  as  far  as  the  details  are  concerned,  and 
it  is  rather  vague  as  to  just  what  the  details  of  it  were. 

Q.  At  that  time,  do  you  remember  'whether  or  not  you 
knew  that  it  would  be  necessary  to  dismiss  a  large  number 
of  employees,  was  that  discussed  at  all  in  your  telephone 
conversation  with  Mr.  Cruickshank?  A.* I  do  not  believe 
it  was. 

Q.  Now,  prior  to  that  time,  had  you  had  any  discussion 
with  any  of  the  officers  of  either  company  as  to  what  you 
were  going  to  do  with  the  Knickerbocker  Press  in  so  far  as 
its  continued  existence  was  concerned?  A.  No. 

Q.  As  far  as  you  were  concerned,  then,  the  Press  Com¬ 
pany  was  operating  and  was  going  to  continue  to  operate 
in  the  manner  in  which  it  had  heretofore,  prior  to  June  23, 
1937?  A.  That  is  right. 

Q.  Was  there  any  discussion  at  all  about  the  Knicker¬ 
bocker  Press  losing  circulation  and  losing  money  and  be- 
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in g  an  unprofitable  enterprise?  A.  The  Knicker- 

2049  bocker  Press  was  not  losing  circulation.  They  had 
put  forth  a  great  (leal  of  additional  effort  to  try  and 

build  up  the  circulation,  which  was  accomplished. 

It  naturally  was  a  topic  of  discussion  from  a  financial 
standpoint,  not  only  the  Knickerbocker  Press  but  the  Al¬ 
bany  Evening  News,  the  entire  property  was  discussed 
from  a  financial  standpoint  and  the  losses  that  were  being 
sustained  by  those  papers. 

It  is  the  natural  topic  of  conversation. 

Q.  Now,  were  the  losses  increased  by  virtue  of  the  Guild 
agreement  in  March,  1937?  A.  That  would  be  hard  to  an¬ 
swer  definitely  in  view  of  varying  business  conditions.  In 
other  words,  any  operating  policy  as  far  as  the  editorial 
department  of  the  plant  is  concerned  does  not  necessarily 
reflect  a  recession  or  an  increase  in  business  which  would 
be  the  tangible  factor  as  far  as  a  profit  and  a  loss  is  con¬ 
cerned. 

Q.  Well,  necessarily,  the  cost  of  the  operation  of  the 
editorial  department  increased,  did  it  not,  as  a  result  of 
the  Guild  agreement  ?  A.  Salaries  were  increased  to,  yes, 
to  some  extent. 

Q.  Hours  were  reduced  to  some  extent?  A.  Oh,  yes. 
Well,  no,  I  do  not  say  that  hours  were  reduced  because  we 
had  been  operating  on  a  forty  hour  week  basis  ever  since 
my  administration  started  in  May,  1936. 

2050  (t).  Now,  you  are  familiar  with  the  terms  of  that 
agreement  and  participated  in  the  negotiations 

which  led  up  to  it,  is  that  correct?  A.  Yes. 

Q.  Now,  after  you  received  the  telephone  call  from  Mr. 
Cruickshank  you  immediately  left  for  New  York?  A.  Yes, 
sir.  Immediately  within,  I  think,  on  the  next  available 
train  or  within  an  hour  or  so. 

Q.  Now,  what  contact  does  Cruickshank  ordinarily  have 
with  you  in  connection  with  the  operation  of  the  Press 
Company?  A.  From  an  official  standpoint,  principally  in 
the  capacity  as  an  officer. 

Q.  Well,  officers  have  certain  duties.  Just  what  was  Mr. 
Cruickshank 's  function  in  so  far  as  the  operations  of  the 
Press  Company  were  concerned?  A.  Well,  outside  of  that 
I  would  say  that  there  were  no  specific  duties  that  he  per- 
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formed,  as  far  as  the  Albany  operations  were  concerned. 
I  mean,  he  has  no  beat  or  anything  like  that. 

Q.  Well,  he  was — is  called  in  under  certain  circumstan¬ 
ces,  is  he  not,  by  you?  A.  I  have  discussed  matters  of  a 
financial  nature  of  hi  mas  an  officer  of  the  company.  T 
believe  I  testified  to  that  before. 

Q.  Yes,  and  you  have  also  discussed  with  him  mat- 

2051  ters  on  the  personnel  policy  as  to  the  retention  and 
discharge  of  certain  employees?  A.  Xo,  sir. 

Q.  lie  was  called  in,  however,  on  the  negotiations  which 
led  up  to  the  so-called  agreement,  was  he  not?  A.  That  is 
right.  At  the  request  of  the  negotiating  committee,  I  be¬ 
lieve. 

Q.  And  he  actually  did  the  work  which  concluded  the 
agreement,  did  he  not  ?  A.  The  original  one,  yes. 

Q.  Yes.  T  am  referring  to  the  one  of  March,  1937.  A. 
He  spent  the  last  day  with  them.  He  spent  one  afternoon, 
I  believe,  going  over  the  condensed  proposals  that  had  al¬ 
ready  been  drawn  up  after  considerable  attention  on  my 
part,  particularly. 

Q.  Well,  he  was  the  poison  authorized  by  the  Press 
Company  to  conclude  that  agreement  with  the  representa¬ 
tives,  was  he  not  ?  A.  That  is  right. 

Q.  And  that  would  necessarily  include  a  matter  of  per¬ 
sonnel  policy  in  so  far  as  the  agreement  affected  the  work¬ 
ing  conditions  of  the  employees  of  the  company,  is  that  not 
so?  A.  It  would,  to  some  degree,  I  imagine,  but  I  would 
not  say  that  it  did  in  the  entire  sense  of  the  word  of  per¬ 
sonnel  problems.  That  is  quite  an  inclusive  term. 

2052  It  happened  to  involve  in  that  particular  case  one 
particular  agreement  with  one  department. 

(c).  Now,  do  you  remember  any  clause  in  that  agreement 
which  provided  that  lliere  shall  be  no  discharges  as  a  result 
of  the  agreement  ?  A.  That  is  right,  yes,  sir. 

Q.  Can  you  give  us  any  estimation  as  to  what  percent¬ 
age  of  an  increase  in  labor  costs  the  so-called  Guild  agree¬ 
ment  amounted  to  in  so  far  as  the  ordinary  operation  of 
the  Press  Company  was  concerned?  A.  I  can  not,  off¬ 
hand,  because  I  have  forgotten. 

Q.  There  has  been  some  testimony  here  that  some  sal¬ 
aries  were  almost  doubled  from  $20  to  $40  a  week?  A. 
That  is  right. 
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Q.  Have  you  any  idea  of  the  approximate  cost?  A.  I 
could  not  venture  a  guess  right  now.  I  could  ascertain 
that  information  directly  from  my  bookkeeping  or  busi¬ 
ness  office,  but  1  do  not  want  to  venture  any  guess  because 
I  can  not  tell  you  right  now. 

Trial  Examiner  Bokat :  It  was  an  increase? 

The  Witness:  It  was  an  increase  in  the  pay  roll  of  the 
editorial  department,  naturally. 

Q.  (By  Mr.  Levin)  Now.  on  the  night  of  June  23d,  you 
had  no  conferences,  is  that  right?  You  just  went  to  New 
York  that  evening?  A.  That  is  right.  I  was  out  of 

2053  town  on  the  23d  and  returned  in  the  evening  and 
received  this  telephone  call. 

Q.  Now,  you  had  this  conference  on  June  24th?  A.  Yes, 
T  was  in  New  York  all  day. 

Q.  And  who  participated  in  the  conference?  A.  I  be¬ 
lieve  there  were  a  couple  of  attorneys,  Mr.  Cruickshank, 
Mr.  Bittner,  that  is  all  I  recall  at  the  present  time. 

Q.  No  other  representatives  either  from  the  Press  Com¬ 
pany  or  the  Gannett  Company  were  there?  A.  Not  on 
the  24th. 

Q.  Now,  what  was  discussed  in  relation  to  the  Press 
Company  in  so  far  as  the  effect  of  the  proposal  by  Mr. 
Bittner,  T  believe  it  was? 

Mr.  Hanson:  Well,  now,  wait  a  minute.  What  do  you 
mean  by  that,  Mr.  Levin? 

Mr.  Levin:  I  want  the  substance  of  the  conversation  at 
that  time. 

The  Witness:  I  did  not  have  any  discussion  with  Mi*. 
Bittner  relative  to  it.  I  believe  Mr.  Cruickshank  and  Mr. 
Tripp  on  the  previous  day  discussed  the  details  of  it.  I 
merely  discussed  the  proposition  with  Mr.  Cruickshank. 

Q.  (By  Mr.  Levin)  What  was  your  conversation  with 
Mr.  Cruickshank?  A.  Well,  I  spent  most  of  the  day  with 
him.  It  would  be  very  difficult  to  recall  what  the  details 
of  that  conversation  were.  I  could  not. 

2054  Q.  You  have  no  idea  whatsoever  of  the  discussion 
in  relation  to  the  policy  of  the  Press  Company,  or 

what  it  was  going  to  do  in  relation  to  the  employees  or 
anything  concerning  the  action  of  the  Press  Company  in 
relation  to  the  offer?  A.  I  do  not  think  there  was  that 
day,  not  to  any  extent,  not  that  I  recall. 
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Q.  Any  discussion  of  the  agreement,  so-called  bulletin 
agreement,  with  the  Guild?  A.  It  was  never  mentioned  to 
my  knowledge. 

Q.  You  spent  the  entire  day  with  Mr.  Cruickshank  just 
discussing  things  which  you  have  no  clear  recollection  of 
at  the  present  time?  A.  Well,  I  did  not  spend  the  entire 
day  with  him.  1  spent  periods  during  the  day  with  him 
between  his  hotel  and  mine. 

Q.  What  was  decided  on  that  day  in  relation  to  the  Press 
Company  in  so  far  as  its  policy  was  concerned  in  the  pro¬ 
posed  abandonment  of  the  Knickerbocker  Press?  A.  I  do 
not  think  anything  of  a  detailed  nature  from  an  operating 
standpoint  was  discussed. 

Q.  Well,  what  was  the  substance,  what  topics  were  dis¬ 
cussed  other  than  that ?  A.  The  principal  topic  of  dis¬ 
cussion,  as  I  recall  it,  and  which  involved  practically  all 
the  discussions  was  the  particularly — the  particular 
2055  details  involved  in  this  proposition  which  were  many 
and  varied,  I  assume. 

Q.  Didn't  any  of  those  details  include  the  decision  as  to 
what  you  would  do  in  so  far  as  personnel  was  concerned? 
A.  Xo,  not  that  I  recall. 

Q.  Ami  nothing  involved  the  effect  or  the  relation  of  the 
so-called  Guild  agreement  to  the  Press  Company?  A.  Ab¬ 
solutely  not.  I  do  not  think  it  was  ever  mentioned. 

Q.  Any  discussion  as  to  tin*  obligations  of  the  Press 
Company  in  so  far  as  the  so-called  agreement  was  con¬ 
cerned?  A.  Xo,  1  do  not  recall  any  of  that.  1  do  not  think 
tile  personnel  was  discussed  at  all  at  that  time. 

Trial  Examiner  Bokat :  You  are  referring  now  to  June 
24th,  I  assume? 

The  Witness:  That  is  right.  The  day  when  we  were  dis¬ 
cussing  the — 

Trial  Examiner  Bokat:  All  right. 

Q.  (By  Mr.  Levin)  Xow,  what  concrete  decisions,  if 
any,  were  arrived  at  at  the  end  of  June  24th?  A.  What 
concrete  decisions  were  arrived  at  ? 

Q.  Yes. 

Mr.  Hanson:  By  whom,  the  Press  Company  or  the 
Hearst  people? 

Q.  (By  Mr.  Levin)  By  the  Press  Company. 

Trial  Examiner  Bokat:  If  any. 
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2056  The  'Witness:  I  do  not  recall  any  concrete  deci¬ 
sions  that  were  arrived  at  relative  to  the  Press 

Company  at  the  end  of  June  24th. 

Q.  (By  Mr.  Levin)  All  right,  then,  what —  A.  In  fact, 

the  onlv  conclusion  that  was  arrived  at  was  that  it  was  an 
% 

advantageous  arrangement  from  an  economic  standpoint 
in  view  of  the  terrific  losses  that  the  property  had  been 
experiencing  over  a  period  of  years. 

Q.  (By  Mr.  Levin)  Now,  do  you  remember  what  losses 
were  in  so  far  as  the  Knickerbocker  Press  was  concerned, 
or  in  relation  to  whether  they  were  increasing  or  decreas¬ 
ing.  A.  Xo,  I  could  not  sav  definitelv  as  to  that.  Per- 
sonally,  I  detest  losses  as  long  as  they  are  losses. 

Q.  Now,  what  happened  on  the  next  day?  A.  The  next 
— T  arrived  in  Albany  the  following  morning,  went  to  my 
office  and  left  there  around  noon,  and  flew  to  Rochester. 

Q.  Xow,  you  and  Mr.  Oruickshank  and  Mr.  Tripp  had 
decided  that  the  offer  was  advantageous,  after  this  con¬ 
ference  on  June  24th,  is  that  correct  ?  A.  I  would  say,  yes, 
to  that. 

Q.  And  you  had  for  all  purposes,  then,  decided  that  you 
would  accept  the  offer  which  involved  the  abandonment  of 
the  Knickerbocker  Press  on  or  about  June  24th  ?  A.  That 
is  right. 

2057  Q.  But  you  did  not  discuss  any  matters  in  rela¬ 
tion  to  personnel  during  that  time?  A.  Xot  that  I 

recall.  1  do  not  think  it  was  mentioned. 

Q.  Well,  after  you  arrived  in  Albany  on  the  25th,  what 
did  you  do?  A.  What  is  the  question? 

Q.  You  say  you  finished  your  conference  on  the  24th  and 
came  back  to  Albany,  is  that  correct?  A.  That  is  correct. 

Q.  And  what  was  your  next  step  in  so  far  as  the  further¬ 
ance  of  this  proposal  was  concerned?  A.  My  arrival  in 
Rochester. 

Q.  And  when  was  that  ?  A.  I  think  it  was  one-fifty  to 
be  exact. 

Trial  Examiner  Bokat:  On  the  25th. 

Q.  (By  Mr.  Levin)  On  the  25th?  A.  Yes,  let  me  iden¬ 
tify  those  dates. 

Q.  Surely.  A.  T  have  those  in  chronological  order,  yes, 
that  is  right,  the  25th. 
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Q.  Whom  did  you  sec  in  Rochester?  A.  You  mean  with 
relation  to  this? 

Trial  Examiner  Bokat:  The  proposed  agreement? 

Q.  (By  Mr.  Levin)  That  is  right.  A.  Mr.  Gannett  and 
Mr.  Cruickshank. 

2058  Q.  And  what  was  discussed  there  in  relation  to 
this  proposed  agreement  ?  A.  I  know  there  was  a 

meeting  of  directors. 

Q.  Did  you  attend  the  meeting?  A.  Yes,  but  I  could  not 
give  you  the  details  of  the  discussion,  I  do  not  remember 
them. 

Q.  All  I  want  is  the  substance  of  it,  if  you  can  not  re¬ 
member  details. 

Trial  Examiner  Bokat:  You  say  there  was  a  meeting  of 
the  directors  of  whom? 

The  Witness:  Press  Company. 

Q.  (By  Mr.  Levin)  They  are  already  identified  in  the 
record. 

What  is  the  substance  of  your  conversations  in  Roch¬ 
ester  in  relation  to  the  proposal?  A.  Why,  in  substance, 
I  think  it  was  more  or  less  as  a  ratification  of  the  proposal 
to  date,  that  is  the  official  ratification  of  the  proposal  to 
date  by  the  directors.  I  can  not  give  you  the  details  of  the 
discussion  at  that  directors’  meeting  because  they  are  not 
fresh  in  my  mind. 

Q.  Do  you  remember  whether  there  was  any  discussion 
in  relation  to  the  personnel  and  as  to  what  the  policy  of 
the  company  would  be  in  relation  to  its  personnel?  A.  I 
do  not  recall  that  there  was. 

Q.  Was  there  any  discussion  about  the  so-called 

2059  bulletin  board  agreement  with  the  Guild  in  so  far  as 
the  Press  Company's  obligations  were  concerned, 

if  any?  A.  It  was  never  mentioned  to  my  knowledge. 

Q.  What  was  actually  decided  upon  as  far  as  the  future 
action  of  the  Press  Company  was  concerned  at  that  time 
in  relation  to  the  so-called  proposed  merger?  A.  I  do  not 
recall  any  future  action  being  discussed  specifically. 

Q.  There  were  any  number  of  things  to  be  done,  weren’t 
there,  Mr.  McDonald  in  so  far  as  your  action  and  the  ac¬ 
tions  of  the  other  officers  of  the  company  were  concerned 
in  relation  to  this  proposed  merger?  A.  From  the  man¬ 
agement  standpoint,  yes,  naturally,  but  I  think  that  was 
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something  that  was  left  in  my  lap  and  which  was  more  or 
less  assumed  on  the  part  of  the  other  directors. 

You  are  referring  to  the  details  of  the  merger,  or  the 
elimination  of  the  morning  paper  and  the  Sunday  paper 
as  it  affected  the  personnel,  I  assume,  is  that  correct? 

Q.  That  is  correct.  Everything  was  left  to  you?  A. 
That  is  right. 

Q.  Now,  just  tell  us  what  you  did  to  carry  out  those 
proposals?  A.  Tin*  first  thing  I  did  was  to  call  a  meeting 
on  the  evening  of  June  25th  of  as  many  department  heads 
as  I  could  locate  when  I  arrived  in  Rochester,  I  think 
around  nine-thirty  or  ten  o’clock  by  plane. 

2060  Trial  Examiner  Bokat:  In  Rochester? 

The  Witness:  Arrived  in  Albany  from  Rochester. 

Trial  Examiner  Bokat:  Of  both  papers? 

The  Witness*.  That  is  right. 

Q.  (By  Mr.  Levin)  Who  do  you  consider  your  depart¬ 
ment  heads,  Mi-.  McDonald?  A.  Well,  the  advertising  man¬ 
ager,  the  editorial  director,  circulation  manager,  mechan¬ 
ical  superintendent,  classified  advertising  manager,  busi¬ 
ness  office  manager. 

Q.  Any  one  else?  A.  Xo,  those  gentlemen  are  directly 
in  charge  of  tin*  operation  of  this — of  their  various  depart¬ 
ments.  They,  of  course,  have  subordinates,  but  on  impor¬ 
tant  matters  my  department  head  meetings  are  generally 
those,  including  those  men. 

Q.  Now,  what  was  your  conversation  with  the  head  of 
the  personnel,  of  the  editorial  department  ?  A.  At  that 
time  ? 

(t).  Yes.  A.  Well,  it  was  more  or  less  of  a  general  an¬ 
nouncement  to  all  the  department  heads.  I  do  not  recall 
that  I  bad  any  individual  conversation  at  that  time. 

Trial  Examiner  Bokat:  What  was  the  announcement 
that  you  made? 

2061  The  Witness:  Well,  the  announcements  of  the 
plans  to  abandon  tin*  morning  and  Sunday  fields. 

Q.  (By  Mr.  Levin)  Now,  after  you  made  the  announce¬ 
ment  of  the  general  plans,  what  instructions  were  given 
in  so  far  as  the  amount  that  they  were  to  cut  in  their  staffs? 
A.  Tt  was  more  or  less  of  a  general  nature,  in  effect,  that 
they  were  to  select  adequate  staffs  from  the  people  best 
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equipped  to  serve  their  needs  from  the  combined  staffs  of 
the  two  or  three  papers,  whichever  you  wish  to  term  it. 

Q.  Do  you  remember  whether  or  not  there  had  been  any 
statement  to  the  representatives  of  the  Guild  that  Mr. 
Lewis  would  no  longer  be  concerned,  or  have  no  part  in 
the  matters  affecting  the  Guild,  or  their  dealings  with  the 
Press  Company  in  so  far  as  any  questions  arising  out  of 
the  working  conditions? 

Mr.  Hanson:  When? 

Q.  (By  Mr.  Levin)  In  and  about  the  time  of  the  so- 
called  agreement  in  March,  15)37.  A.  I  believe  that  the 
committee  requested  that  the  various  grievance  commit¬ 
tees  be  permitted  to  contact  me  relative  to  their  grievances 
instead  of  any  one  else. 

Q.  No,  as  a  matter  of  fact —  A.  And  that  T  think,  that 
is  what  you  refer  to,  I  believe,  is  it  not? 

Q.  That  is  correct,  but  it  was  not  quite  that,  was 
2062  it,  Mr.  McDonald?  Wasn’t  the  specific  complaint 
against  Mr.  Lewis,  and  that  they  wanted  to  deal 
with  you  rather  than  with  Mi*.  Lewis?  A.  I  do  not  recall 
whether  that  was  the  specific  complaint  or  not,  but  I  as¬ 
sumed  that  that  was  the  nature  of  it. 

Q.  Don’t  you  remember  any  discussion  about  what  the 
Guild's  position  was  in  so  far  as  Mr.  Lewis  was  concerned? 

Mr.  Hanson:  The  record  speaks  for  itself.  They  wanted 
to  take  up  all  grievances  with  Mr.  McDonald,  the  publisher 
of  the  paper.  It  was  so  arranged. 

Mr.  Levin:  I  do  not  think  the  record  can  speak  for  itself 
on  cross  examination. 

Trial  Examiner  Bokat :  I  will  permit  Mr.  Levin  to  con¬ 
tinue  the  cross  examination  on  that  point. 

Mr.  Levin:  Please  read  the  question. 

(The  question  was  read  by  the  reporter,  as  above  noted.) 

The  Witness:  I  do  not  remember  any  specific  discus¬ 
sion.  1  know  that  the  committee  had  me  putting  refer¬ 
ences  to  Mr.  Lewis  that  did  not  seem  to  be  particularly 
pleasing  to  them.  What  the  individual  nature  of  those 
references  were  at  this  time,  I  could  not  say. 

Q.  (By  Mr.  Levin)  Do  yon  remember  Mr.  (Yuickshank's 
instructions  in  that  direction  in  so  far  as  who  would  deal 
with  the  Guild? 
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2063  Mr.  Hanson:  I  object  to  the  word  “ instructions.” 
The  testimony  was  that  Mr.  Cruiekshank  when  he 

agreed  with — 

Trial  Examiner  Bokat:  I  object  now  to  a  characteriza¬ 
tion  of  what  the  testimony  was. 

Mr.  Hanson:  The  Guild's  own  testimony  was  that  Mr. 
Cruiekshank 's  own  words  were  that  he  would  agree  that 
the  grievances  would  be  submitted  to  Mr.  McDonald. 

Mr.  Levin:  Mr.  Examiner,  if  I  am  to  conduct  cross  ex¬ 
amination  of  this  witness,  I  can  not  have  objections  con¬ 
tain  characterization  of  previous  testimony. 

Mr.  Hanson:  Do  vou  want  to  knock  down  vour  own  tes- 
timonv? 

Mr.  Levin:  I  am  not  knocking  down,  I  am  building  up 
my  own  case.  1  want  to  do  it  without  objections  contain¬ 
ing  characterizations  of  testimony  of  my  witness. 

Trial  Examiner  Bokat :  I  will  allow  the  question  to 
stand. 

Mr.  Hanson:  Exception. 

The  Witness:  Will  you  read  it,  please? 

(The  last  question  was  read  by  the  reporter,  as  above 
noted.) 

The  Witness:  I  had  no  instructions  from  Mr.  Cruick- 
shank  to  that  effect.  Mr.  Cruiekshank  told  me  that  the 
Guild  committees  would  prefer  to  discuss  their  grievances 
with  me,  and  asked  me  if  that  would  be  satisfactory,  to 
which  I  said  certainly. 

2064  Q.  (By  Mr.  Levin)  Did  he  tell  you  that  he  had 
agreed  with  the  Guild's  committee  that  Mr.  Lewis 

would  no  longer  represent  the  Press  Company  in  negotia¬ 
tions  with  them  and  that  you  would  represent  the  Press 
Company  instead?  A.  I  do  not  recall  him  telling  me  that. 

Q.  As  a  matter  of  fact,  Mr.  Lewis  did  not  sit  in  on  any 
of  the  conferences  which  you  had  subsequent  to  the  post¬ 
ing  of  the  agreement  with  the  grievance  committee,  did 
he?  A.  That  is  right. 

Q.  And  you  knew  that  there  had  been  certain  charges 
made  against  Mr.  Lewis,  did  you  not,  at  the  conference 
with  Mr.  Cruiekshank  and  you  knew  something  of  what 
Mr.  Cruiekshank  stated  in  relation  to  those  charges?  A. 
Something,  yes. 
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Q.  Did  you  see  the  Guild  bulletin,  summarizing  what 
took  place  at  that  conference  at  that  time?  A.  I  do  not 
recall  that  I  did. 

Q.  Then,  in  substance,  you  gave  Mr.  Lewis  absolute  dis¬ 
cretion  to  pick  whoever  he  wanted  and  to  retain  as  many 
as  he  wanted  in  so  far  as  the  employees  of  the  editorial 
department  were  concerned,  is  that  right?  A.  That  is 
right.  That  is  right,  with  the  provision  that  the  lists  be 
submitted  to  me  for  approval.  That  was  not  only  true  of 
the  editorial  department  but  true  of  the  advertis- 

2065  ing,  circulation  and  other  departments,  where  we 
did  not  have  a — outside  of  the  mechanical  depart¬ 
ment. 

Trial  Examiner  Bokat :  Wasn’t  there  anything  said  by 
you  as  to  the  number  of  employees  that  were  to  be  retained 
in  all  departments? 

The  Witness:  No.  I  did  not  feel  qualified  to  toll  a  de¬ 
partment  head  how  many  men  he  should  retain  or  fire 
when  I  was  holding  him  responsible  for  the  efficient  oper¬ 
ation  of  that  department. 

Trial  Examiner  Bokat :  All  right. 

Proceed. 

The  Witness:  As  a  matter  of  fact,  I  still  do  not  do  that. 

Q.  (By  Mr.  Levin)  Now,  did  you  change  in  any  way  the 
selection  which  was  made  bv  Mr.  Lewis?  A.  I  do  not  re¬ 
call. 

Q.  Will  yon  consider  it  for  a  minute?  A.  I  could  not 
say  whether  there  were  any  changes  made  or  not.  T  was 
conferring  with  all  the  department  heads  at  that  time,  and 
it  was  particularly  rushed  as  you  can  assume,  and  the  best 
thing  I  did  was  to  keep  them  out  of  my  office  so  T  could 
get  some  work  done,  myself,  or  to  endeavor  to  keep  them 
out  because  they  were  bothering  me  too  much. 

Q.  It  was  rather  a  serious  matter  for  your  employees? 
A.  It  was  a  very  serious  matter.  As  I  previously 

2066  stated,  I  considered  it  a  matter  for  the  man  from 
a  personal  standpoint  to  select  as  his  employees  in 

that  particular  department  the  people  who  could  best  sup¬ 
ply  the  demands  that  are  made  of  him  in  the  operation  of 
every  department. 

That  is  their  individual  departments. 
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Q.  I  understand  that  Mr.  McDonald,  but  wouldn’t  you 
remember  if  you  had  changed  Mr.  Lewis’  list  and  selected 
a  different  person  other  than  those  which  he  had  selected 
and  retained  for  any  particular  reason?  A.  No,  I  would 
not,  because,  as  far  as  the  departments  were  concerned, 
the  lists  were  accepted  in  substance,  as  I  believe. 

Q.  You  do  not  recall  making  any  change  in  Mr.  Lewis’ 
selection?  A.  No,  I  do  not. 

Q.  Now,  do  you  remember  giving  instructions  to  any 
other  department  head  as  to  the  number  of  people  they 
were  to  keep  or  the  number  of  persons  they  were  to  retain, 
or  any  instructions  as  to  what  their  operation  budget 
would  be?  A.  Oh,  absolutely  not,  because  it  was  impos¬ 
sible  for  me  to  tell  a  department  head  what  his  operation 
budget  would  be  on  an  entirely  new  venture. 

That  is,  the  publication  of  one  evening  newspaper  in 
the  evening  field  at  Albany.  Previously,  there  were  two, 
with  the  addition  of  one  morning  and  two  Sunday 

2067  newspapers,  that  would  be  an  impossibility. 

Q.  Now,  who  got  up  the  statement  of  the  reason 
for  the  merger  and  the  bulletin  containing  the  list  of  those 
who  were  to  be  retained?  A.  I  did,  I  believe. 

Q.  And  did  you  write  it?  A.  As  far  as  I  recall,  I  did. 

Is  that  the  announcement  that  you  referred  to? 

(The  witness  referred  to  Board’s  Exhibit  No.  70.) 

Q.  (By  Mr.  Levin)  Yes.  A.  I  misconstrued  your  ques¬ 
tion.  I  was  referring  to  the  posted  notice. 

Q.  You  were  referring  to  Board’s  exhibit  No.  71,  the 
posted  notice  with  the  list  of  names?  A.  Yes,  that  was 
posted  in  all  departments.  Yes,  that  is  the  one  I  was  refer¬ 
ring  to. 

Q.  How  about  the  announcement  in  the  paper  which  is 
Board’s  exhibit  No.  70,  who  prepared  that?  A.  That,  I 
believe,  was  collaborated  on  by  Mr.  Cruiekshank  and  Mr. 
Bittner.  I  may  have  made  some  corrections  and  changes 
in  it. 

Q.  Did  you  approve  it?  A.  Oh,  yes,  yes,  I  did.  I  made 
some  corrections  and  changes  in  it  and  O.K.d  it  and  sent 
it  through  for  publication  in  the  particular  form  that 

2068  you  see  it,  which  is  somewhat  unusual  to  newspaper 
practice. 
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Q.  Now,  the  reasons  ascribed  to  the  merger  in  this  an¬ 
nouncement  are  the  mounting  costs  of  publication  and  of 
labor  combined  with  the  fact  that  Albany  is  over-news- 
papered,  is  that  correct?  A.  That  is  right. 

Q.  Now,  referring  to  the  mounting  cost  of  publication 
and  labor,  were  you  referring  to  the  increased  costs  and  re¬ 
sults  of  the  Guild  agreement  as  one  of  the  things  which 
entered  into  your  consideration?  A.  Not  specifically.  The 
mounting  costs  of  publication  include  increased  prices  in 
metal,  increased  prices  of  practically  every  raw  material 
that  we  use  in  the  publication  of  a  newspaper,  mounting 
costs  with  a — were  not  considered  as  an  individual  thing, 
from  any  individual  standpoint.  It  is  the  massed  accumu¬ 
lation  of  cost  that  I  would  say  substantiated  that  state¬ 
ment  and  prompted  that  statement. 

Q.  Yes.  Well,  in  the  last  six  months  prior  to  the  post¬ 
ing  of  that  announcement,  the  only  increased  labor  costs 
were  those  in  the  editorial  department,  were  they  not?  A. 
Oh,  no.  There  have  been  increases  in  practically  all  de¬ 
partments,  advertising  department,  circulation  depart¬ 
ment,  classified  advertising  department,  business  office. 

Q.  When  had  those  increases  taken  place  in  the  other  de¬ 
partments,  approximately?  A.  Well,  they  have 
2069  taken  place  in  regard  to  the  individual  employees  of 
those  departments  ever  since  I  took  over  the  papers. 

Q.  As  a  matter  of  fact,  didn’t  the  executives  of  the  com¬ 
pany,  the  Press  Company,  take  a  cut  in  salary  in  and  about 
the  time  of  the  agreement  here?  A.  No,  sir,  they  did  not. 

Trial  Examiner  Bokat:  You  say  the  agreement.  I  as¬ 
sume  you  refer  to — 

Mr.  Levin :  I  am  referring  to  the  so-called  bulletin  board 
agreement  of  the  Newspaper  Guild. 

Trial  Examiner  Bokat:  I  did  not  want  to  confuse  it 
with  the  agreement  with  Hearst  &  Company. 

Mr.  Levin:  No. 

Q.  (By  Mr.  Levin)  There  were  no  cuts  in  salaries  in 
any  other  departments  in  and  about  this  time  of  the  posting 
of  the  agreement  of  the  Guild,  that  is,  March,  1937?  A. 
No  cuts,  no,  not  that  I  recall. 

Q.  And  none  from  that  time  up  to  the  posting  of  this  an¬ 
nouncement  of  the  merger,  June  30,  1937,  that  vou  recall? 
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A.  No,  absolutely  not.  On  the  contrary,  there  have  been 
increases. 

Q.  Now,  did  you  receive  any  information  as  to  the  so- 
called  Hearst  offer,  and  do  you  know  what  I  mean  by  that, 
the  offer  of  Mr.  Bittner  in  the  latter  part  of  May, 

2070  1937?  A.  I  do  not  recall  that  I  did. 

Q.  Is  it  your  recollection  that  the  first  time  you 
heard  of  any  offer  of  that  sort  was  some  time  in,  a  date 
which  you  mentioned,  June  23  here?  A.  That  is  correct. 

Q.  It  came  as  a  complete  surprise  to  you?  A.  Yes,  it  did. 
Q.  Now,  in  the  spring  of  1936,  you  took  Mr.  Hecox’  place, 
is  that  correct?  A.  May  1,  I  believe  it  was. 

Q.  Yes.  Who  arranged  that  change  or  transfer? 

Mr.  Hanson:  I  object  to  that  question. 

Trial  Examiner  Bokat:  I  will  allow  it. 

Mr.  Hanson :  There  is  no  proof  that  there  has  been  any 
transfer  or  any  arrangement. 

Trial  Examiner  Bokat:  I  will  allow  it  for  what  it  is 
worth. 

Mr.  Hanson  *.  1  object  to  the  form  of  the  question. 

Trial  Examiner  Bokat :  I  will  allow  it. 

Objection  overruled. 

Mr.  Hanson :  Exception. 

The  Witness:  Insofar  as  I  know,  the  officers  of  the — 
officers  and  directors  of  the  Press  Company. 

Q.  (By  Mr.  Levin)  Well,  who  informed  you  of  it?  A. 
Mr.  Tripp,  the  vice  president. 

2071  Q.  Now,  did  anyone  other  than  Mr.  Lewis  have 
anything  to  do  with  the  determination  of  who  was  to 

be  retained  after  the  time  of  the  announcement  which  you 
made  to  him  at  this  meeting?  A.  Will  you  read  that, 
please  ? 

(The  question  was  read  by  the  reporter,  as  above  noted.) 

The  Witness:  Mr.  Atwood  collaborated  with  Mr.  Lewis, 
I  believe,  to  some  extent.  Just  how  much  he  had  to  do  with 
the  selection  of  the  list,  I  could  not  testify  that  he  had  any¬ 
thing  to  do  with  it. 

Q.  (By  Mr.  Levin)  Is  Mr.  Atwood  an  employee  of  the 
Press  Company?  A.  No,  he  is  not. 

Q.  By  whom  is  he  employed  ?  A.  The  Gannett  Company, 
I  assume. 
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Q.  Did  you  direct  him  to  consult  with  Mr.  Lewis?  A. 
No,  I  did  not  direct  him  to,  I  believe  I  intimated  that  I  would 
appreciate  his  cooperation,  in  discussing  the  details  of  it 
with  Mr.  Lewis. 

Q.  However,  you  do  not  know  what  went  on,  or  what  was 
the  result  of  the  discussion  between  Mr.  Atwood  and  Mr. 
Lewis,  do  you?  A.  No,  because  they  were  not  in  my  office 
when  it  was  discussed. 

2072  Q.  Did  Mr.  Atwood  have  any  power,  insofar  as 
the  determination  of  who  was  to  be  retained,  insofar 

as  you  were  concerned?  A.  Absolutely  none. 

Nor,  as  far  as  Mr.  Lewis  is  concerned. 

Q.  Now,  Mr.  McDonald,  did  you  ever  tell  any  employee 
who  had  been  dismissed  by  virtue  of  the  merger  that  you 
have  no  control  over  the  dismissals?  A.  I  do  not  recall 
that  I  did. 

Q.  You  had — if  you  had  made  that  statement,  would  the 
statement  be  true?  A.  If  I  had  made  the  statement,  would 
the  statement  be  true? 

Q.  Or,  is  the  statement  true?  A.  Of  course  not.  Based 
on  the  previous  testimony  that  I  have  given  as  to  how  the 
department  heads  were  instructed  to  select  their  staffs. 

Trial  Examiner  Bokat:  We  will  have  a  recess  of  five 
minutes. 

(Thereupon  there  was  a  short  recess.) 

Trial  Examiner  Bokat:  We  will  proceed. 

Mr.  Levin:  I  should  like  to  have  this  paper  marked 
Board’s  exhibit  No.  87,  for  identification. 

(Thereupon,  the  document  referred  to  was  marked  as 
Board’s  Exhibit  No.  87,  for  identification.) 

Q.  (By  Mr.  Levin)  Mr.  McDonald,  did  you  feel 

2073  obligated,  by  virtue  of  the  so-called  Guild  agreement, 
to  discuss  the  question  of  dismissals  of  Guild  mem¬ 
bers  as  a  result  of  the  mergers,  with  representatives  of  the 
Guild  prior  to  the  posting  of  your  notice  on  June  30,  1937  ? 
A.  Did  I  feel  obligated  to  discuss  the  matter  with  them? 

Q.  Well,  yes.  A.  Well,  of  course,  that  particular  duty, 
or  the  particular  necessity  of  curtailing  a  staff  or  eliminat¬ 
ing  a  staff  from  a  management  standpoint  is  one  that  is  not 
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a  pleasure  to  anybody.  It  is  a  very  difficult  proposition. 
I  have  encountered  it  before  in  my  experience. 

As  to  the  feeling  of  obligation,  I  naturally  felt  sorry  for 
everybody,  but  I  did  as  much  as  I  could  to  ease  the  pain 
in  that  respect  by  giving  them,  or  adhering  to  the  posted 
notice  as  far  as  the  editorial  department  is  concerned,  with 
relation  to  dismissal  pay,  which  I  also  applied  to  every 
other  department. 

Q.  I  did  not  mean  obligated,  in  the  moral  sense,  at  all, 
Mr.  McDonald,  but  purely  in  the  question  of  an  obligation 
by  virtue  of  your  agreement  with  the  Guild. 

Mr.  Hanson:  That  is  a  legal  question,  Mr.  Examiner, 
and  I  object  to  it  on  that  ground.  The  agreement  speaks 
for  itself. 

Mr.  Levin :  When  were  you — 

Mr.  Hanson :  That  does  not  enter  at  all. 

2074  Mr.  Levin:  I  want  to  find  out  what,  if  anything, 
this  witness  did  as  a  result  of  that  obligation. 

Trial  Examiner  Bokat :  I  will  allow  it. 

Mr.  Hanson :  The  agreement  speaks  for  itself  as  to 
whether  or  not  it  had  an  obligation.  There  has  been  no 
proof  or  attempt  to  prove  that  there  has  been  a  violation 
of  that  agreement. 

The  Witness:  Insofar  as  the  editorial  employees  were 
concerned,  I  naturally  felt  obligated  to  comply  with  the 
posted  notice  to  the  last  detail,  as  far  as  the  dismissals 
were  concerned. 

Q.  (By  Mr.  Levin)  Didn’t  the  notice  provide  that  there 
should  be  no  dismissals  as  a  result  of  the  agreement?  A. 
That  is  right,  and  there  were  none. 

Q.  Wasn’t  the  mounting  labor  costs  and  the  agreement 
one  of  the  factors  in  determining  the  fact  of  dismissal  of 
certain  editorial  employees?  A.  To  a  minor  degree,  I  so 
say,  as  I  have  explained  previously,  that  the  costs  of  every 
department  have  gone  up  and  the  amount  of  business  avail¬ 
able  was  not  offsetting  the  operating  cost  to  a  sufficient 
extent  to  show  a  profit. 

Q.  Now,  what  was  the  reason  for  the  change  in  your 
policy  insofar  as  matters  which  affected  the  Guild  when 
vou  chose  Mr.  Lewis  to  select  those  who  were  to  be  let  go 
instead  of  yourself  deciding  upon  it  as  you  had  on  other 
Guild  matters  since  the  posting  of  the  so-called  bul- 

2075  letin  agreement? 
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Mr.  Hanson:  Wait  a  minute.  I  am  objecting  to  that  on 
the  ground  that  there  was  not  any  change  of  policy.  The 
question  is  improperly  framed. 

Mr.  Levin:  I  will  withdraw  the  question  and  place 
another. 

Q.  (By  Mr.  Levin)  You  had,  as  a  result  of  the  Guild 
agreement,  decided  that  you  would  meet  the  Guild  on  all 
grievances,  had  you  not,  and  that  you  had  discussed  that 
with  Mr.  Cruickshank?  A.  As  far  as  grievances  were  con¬ 
cerned,  not  so  far  as  the  selection  of  personnel  was  con¬ 
cerned. 

Q.  And  you  considered  this  a  matter  entirely  separate 
and  distinct  from  any  Guild  grievance  or  Guild  matter 
arising  out  of  the  so-called  contract,  is  that  right?  A.  I 
had  to  be,  because  the  man  in  charge  of  the  department,  the 
man  that  I  am  holding  responsible  for  the  successful  op¬ 
eration  or  continuation  of  any  department  is  in  a  position, 
or  should  be  in  a  position  to  select  his  own  staff  or  his  own 
personnel. 

Q.  However,  you  chose  the  man  against  whom  you  had 
received  complaints  of  discrimination  for  Guild  activity, 
or  anti-Guild  activity,  did  you  not,  to  pick  those  who  were 
to  be  retained?  A.  Well,  he  was  still  the  head  of  that  de¬ 
partment.  He  had  not  been  removed  or  relieved  of 
2076  any  responsibility  insofar  as  I  -was  concerned.  As 
far  as  the  operation  of  that  department  was  con¬ 
cerned. 

Q.  You  had,  however,  relieved  him  of  the  responsibility 
of  dealing  with  the  Guild  committee  as  a — 

Q.  The  Guild  grievance  committee. 

Trial  Examiner  Bokat :  He  has  already  answered  that. 

You  felt  that  Mr.  Lewis  was  the  person  better  qualified 
to  pick  the  employees  in  the  editorial  department  who  were 
to  remain  with  the  newspaper? 

The  Witness:  Absolutely.  He  was  the  operating  head, 
or  the  head  of  that  department,  the  same  as  the  advertis¬ 
ing  manager  was  of  the  advertising  department.  It  would 
be  almost  impossible  for  management  to  tell  an  advertis¬ 
ing  manager  to  hire  three  men  and  then  expect  that  adver¬ 
tising  manager  to  get  the  cooperation  from  the  particular 
types  that  they  might  have  been  in  the  judgment  of  a 
manager  as  compared  to  three  good  men  that  he  might,  in 
his  judgment,  prefer. 
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Q.  (Bv  Mr.  Levin)  Mr.  McDonald,  did  you  have  any¬ 
thing  to  do  with  the  transfer  of  Scannell  and  Hyde  to  the 
Knickerbocker  Press,  prior  to  the  merger?  A.  Did  I  have 
anything  to  do  with  it? 

Q.  Yes.  A.  To  a  certain  extent,  yes. 

2077  Q.  Were  those  transfers  for  the  purpose  of  bolster¬ 
ing  the  Knickerbocker  Press?  A.  They  wrere  made 

in  line  with  an  effort  to  improve  and  to  facilitate,  to  a 
more  successful  degree,  the  operation  of  both  papers. 

Q.  Well,  did  you  regard  the  Knickerbocker  Press  as  being 
in  a  less  successful  position,  insofar  as  it  was  a  business 
venture,  than  the  News?  A.  I  cannot  say  that  I  did.  The 
properties  operated  as  a  whole,  of  course. 

Q.  I  understand  that,  but  you  made  some  determination, 
did  you  not,  or  discussed  the  possibility  of  retaining  either 
a  morning  or  an  afternoon  paper?  A.  Repeat  that  ques¬ 
tion,  please. 

Q.  In  your  discussions  on  the  question  of  the  so-called 
agreement  with  the  Hearst  Company,  you  made  some  deter¬ 
mination  on  w’hich  was  the  more  profitable  venture,  did  you 
not,  the  News  or  the  Press?  A.  No,  I  do  not  think  so, 
because  that  particular  determination  would  not  have  been 
a  material  consideration  in  the  deal  as  it  transpired. 

Q.  Was  that  because —  A.  Whereby  one  paper  was  elim¬ 
inated,  one  daily  wras  eliminated,  and  one  Sunday  was 
eliminated. 

Q.  Did  you  have  any  competition  in  your  afternoon 
paper?  A.  Oh,  yes. 

2078  Q.  Locally,  here?  A.  Oh,  yes. 

Q.  What  competition  wns  that?  A.  The  Times- 

Union. 

Q.  And  that  was  in  competition  with  the  News,  was  it 
not?  A.  Evening  News,  that  is  correct. 

Q.  Insofar  as  advertising  lineage  wras  concerned,  could 
you  make  any  comparison  between  the  Press  and  the  News 
as  to  which  had  the  more?  A.  Of  course,  the  records  speak 
for  themselves  in  that  regard.  I  do  not  recall  the  exact 
figures  at  the  present  time. 

In  the  daily  field,  the  evening  paper  carried  a  greater 
volume  of  advertising  than  the  morning  field.  The  Albany 
Evening  New’s,  of  course,  did  not  have  a  Sunday  paper, 
and  the  Knickerbocker  Press  carried  a  considerable  volume 
of  Sunday  advertising. 
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Q.  Well,  the  News  carried  more  lineage  than  the  Press, 
did  it  not,  ordinarily,  in  the  editions?  A.  Six  days  com¬ 
pared  to  six,  yes,  I  would  say  definitely  more. 

Q.  And  the  Knickerbocker  Press  had  no  competition,  did 
it,  as  a  morning  paper?  A.  That  is  right,  with  the  excep¬ 
tion  of  the  New  York  dailies,  which  are  distributed 

2079  in  Albany  to  a  great  extent  in  the  morning. 

Q.  Now,  Mr.  McDonald,  can  you  identify  this  state¬ 
ment,  Board’s  exhibit  No.  87,  for  identification? 

(Witness  was  shown  the  document  referred  to,  which  he 
examined.) 

The  Witness :  I  can  identify  it  as  containing  certain  pro¬ 
cedure  that  I  follow.  Now,  I  do  not  know  the  date  of  it. 
And  I  would  not  testify  to  the  absolute  accuracy  of  it  as  a 
copy,  because  I  have  no  identification  on  it. 

Mr.  Hanson :  Let  me  see  it. 

(The  exhibit  was  handed  to  Mr.  Hanson) 

Q.  (By  Mr.  Levin)  Does  it  contain  the  substance  of  a 
statement  which  you  posted,  or  handed  to  your  department 
heads?  A.  I  believe  it  does. 

Q.  Do  you  remember  the  approximate  date  at  which  that 
statement  was  made?  A.  I  could  not  tell  vou.  I  think  it 
was  probably  early  in  1936. 

Q.  And  to  what  heads  would  that  statement  have  gone  in 
the  ordinary  course  of  your  operation?  A.  The  depart¬ 
ment  heads  that  I  previously  outlined. 

Q.  Have  you  frequently  sent  out  statements  of  that  sort? 
A.  Have  I  frequently  sent  them  out?  No. 

2080  Q.  Yes.  A.  No ;  occasionally. 

Q.  Can  you  identify  that  as  one  of  the  statements 
which  you  did  sent  out?  A.  In  substance,  yes,  as  to  detail 
I  could  not  testify.  This  apparently  is  a  copy.  I  do  not 
know  if  this  is  one  of  my  original  statements  or  not.  There 
is  nothing  on  it  to  indicate  that  it  was. 

In  other  words,  it  may  have  been  a  copy  of  a  statement. 

Mr.  Hanson:  I  might  ask  Mr.  Levin  where  he  got  it, 
and  what  reason  he  had  to  think  that  it  was  something 
issued  by  Mr.  McDonald. 

Trial  Examiner  Bokat:  He  is  asking  this  witness  that 
question. 

Mr.  Nixon :  Mr.  Hanson  was  asking  Mr.  Levin. 
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Mr.  Hanson :  I  am  asking  Mr.  Levin  right  now. 

Here  is  a  piece  of  paper,  poorly  typed,  no  signature  on 
it,  no  date  on  it,  and  he  is  asking  the  witness  if  he  can  iden¬ 
tify  it  as  this,  that,  or  something  else. 

The  witness  says  it  might  be  or  might  not  be  substan¬ 
tially,  yes.  I  want  to  know  before  we  go  any  further  where 
he  got  it,  what  it  is,  what  it  purports  to  be. 

Mr.  Levin:  The  witness  has  described  what  it  is,  what 
it  purports  to  be,  what  the  substance  of  it  is. 

I  am  asking  him  if  he  can  identifv  that  statement. 

2081  Trial  Examiner  Bokat :  I  will  let  you  pursue  your 
line  of  questioning  further. 

Mr.  Hanson :  I  note  an  objection. 

Q.  (By  Mr.  Levin)  Do  you  retain  copies  of  all  statements 
which  you  issue,  in  your  files,  Mr.  McDonald?  A.  No,  I  do 
not. 

Q.  And  there  is  no  way  of  determining  whether  or  not 
that  is  an  exact  copy  or  not,  of  a  statement  which  you 
issued?  A.  No,  because  it  apparently  was  issued,  to  my 
best  recollection,  early  in  1936,  some  time,  I  could  not  even 
identify  the  month,  and  as  I  previously  said,  in  substance 
it  purports  to  be  a  copy  of  a  more  or  less  confidential  bul¬ 
letin  to  my  department  heads,  to  the  department  heads, 
that  I  have  mentioned  in  this  testimony. 

Mr.  Nixon :  I  am  going  to  object  to  any  further  questions 
with  regard  to  this  document,  and  ask  that  all  questions 
and  answers  previously  given,  be  stricken  from  the  record, 
on  the  ground  that  the  witness  has  now  stated  that  it  is  a 
confidential  document  and  the  source  from  which  it  came 
was  not  disclosed,  how  the  Government  came  into  posses¬ 
sion  of  it  is  not  stated. 

And,  I  claim  that  it  is  a  confidential  document  which  is 
not  to  be  disclosed  in  this  trial. 

I  object  to  it  and  ask  that  the  testimony  regarding  it  be 
stricken  out. 

2082  Mr.  Levin:  I  now  offer  it,  Mr.  Examiner,  in  evi¬ 
dence. 

Trial  Examiner  Bokat:  Objection  is  overruled,  and  you 
can  have  an  exception. 

Mr.  Nixon:  Exception. 

Mr.  Hanson :  I  make  the  same  objection. 

Mr.  Nixon :  And  take  the  same  exception. 
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Mr.  Hanson:  I  ask  Mr.  Levin  to  make  a  statement  as  to 
how  he  came  into  possession  of  what  purports  to  be  a  con¬ 
fidential  document.  We  have  had  testimony  in  the  record 
about  stenographic  notes  having  been  stolen  and  other 
things.  We  would  like  to  know  how  the  Government  came 
in  possession  of  this. 

Mr.  Levin:  The  Government  came  in  possession  of  this 
by  having  it  handed  to  him  by  a  representative  of  the 
Guild,  and  participated  in  no  unlawful  taking  or  anything 
of  the  sort. 

Mr.  Nixon :  By  what  officer  of  the  Guild? 

Mr.  Hanson:  By  Mr.  Scanned? 

Mr.  Levin:  No,  not  by  Mr.  Scanned. 

Mr.  Hanson:  By  a  former  employee  of  the  Press  Com¬ 
pany,  or  a  present  employee? 

Mr.  Levin :  I  do  not  know  the  exact  source,  but  it  came 
from  a  presumably  former  employee  of  the  Press  Company. 

Mr.  Hanson :  All  of  which  shows  some  more  of  the  Guild 
activity  in  stealing  confidential  memoranda  from  the 
2083  company. 

Mr.  Nixon :  A11  of  which  makes  it  more  objection¬ 
able,  and  I  renew  my  objection. 

I  now’  make  my  motion  to  strike,  and  my  objection  to  the 
testimony  on  the  basis  of  what  Mr.  Levin  stated  in  regard 
to  w’here  he  got  possession  of  these  documents. 

Trial  Examiner  Bokat:  Objection  is  overruled. 

Mr.  Nixon :  Exception. 

Mr.  Hanson:  Exception. 

Trial  Examiner  Bokat:  I  should  like  to  read  the  pro¬ 
posed  exhibit  now. 

Mr.  Levin:  Since  certain  accusations  have  been  made  in 
reference  to  Mr.  Scanned,  I  wish  to  state  that  Mr.  Scan¬ 
ned  has  never  seen  that  document,  so  far  as  I  am  concerned, 
and  I  have  just  asked  him  about  it. 

Mr.  Hanson:  I  object  to  that,  Mr.  Examiner,  on  the 
ground  that  it  is  not  an  original.  It  has  no  date,  no  sig¬ 
nature,  it  does  not  even  purport  to  be  a  carbon  copy  of 
any  order  issued  by  this  witness  or  anything  that  this  wit¬ 
ness  has  done. 

Trial  Examiner  Bokat :  The  only  difficulty  that  I  see  with 
the  offer  is  that  the  witness  has  not  identified  it  with  suf¬ 
ficient  detail.  He  states  that  it  is  the  substance  of  state¬ 
ments  made  by  him. 
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2084  Mr.  Levin :  I  will  ask  the  witness  about  it. 

Trial  Examiner  Bokat:  It  might  be,  Mr.  Levin, 
that  there  are  changes  in  the  wording  of  this  copy  of  the 
so-called  original  as  it  is  made.  There  is  nothing  in  the 
record  to  indicate  that  this  is  an  exact  copy  of  a  statement 
issued  by  Mr.  McDonald,  and  unless  you  can  show  to  me 
that  it  is  an  accurate  copy  of  a  statement  issued  by  Mr. 
McDonald,  I  will  be  compelled  to  deny  the  offer. 

The  witness  has  stated  that  it  is  substantially  the  sub¬ 
stance  of  a  statement  issued  by  him. 

Mr.  Levin:  The  witness  has  testified  that  it  is  substan¬ 
tially  the  statement  issued  by  him. 

The  offer  is  made  for  the  value  of  the  statement  as  to 
the  substance  of  Mr.  McDonald’s  remarks.  He  has  testi¬ 
fied — the  substance  of  Mr.  McDonald’s  remarks  is,  he  has 
testified  that  he  has  no  way  of  verifying  the  statement  since 
he  has  no  records  at  the  present  time. 

I  will  pursue  my  questions  in  a  different  manner,  if  you 
object. 

Mr.  Hanson :  It  makes  it  all  the  more  objectionable,  Mr. 
Examiner.  He  has  no  way  of  verifying  it. 

Mr.  Levin :  All  right. 

Q.  (By  Mr.  Levin)  Now,  Mr.  McDonald,  I  show  you 
Board’s  exhibit  No.  87,  for  identification.  You  testified  it 
was  the  substance  of  a  statement  which  you  made  to  your 
heads  of  your  departments. 

2085  Trial  Examiner  Bokat:  Not  made;  issued,  I  be¬ 
lieve. 

Q.  (By  Mr.  Levin)  Issued,  is  that  right? 

Trial  Examiner  Bokat:  In  typewritten  form?  Am  I  cor¬ 
rect  in  making  that  statement? 

The  Witness:  Yes. 

Q.  (By  Mr.  Levin)  It  was  a  written  statement  issued  by 
you  to  the  heads  of  your  departments,  is  that  right?  A.  I 
said  that  that  particular  copy  purports  to  be,  or  purports 
to  contain  in  substance  a  statement  that  I  may  have  issued. 
I  cannot  recall  issuing  it,  or  the  date  that  I  issued  it. 

Q.  But,  your  testimony  is  now  that  you  do  not  remember 
issuing  a  statement  which  contained  these  remarks  in  sub¬ 
stance  ?  A.  I  do  not  remember  the  exact  time  it  was  issued. 
It  was  so  long  ago  that  I  could  not  testify  as  to  the  exact 
contents  of  this  particular  statement. 
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Trial  Examiner  Bokat:  But,  you  did  issue  a  statement 
containing *the  substance  of  the  remarks  in  Board’s  exhibit 
No.  87  for  identification? 

The  Witness :  I  believe  I  did,  to  my  department  heads. 

Trial  Examiner  Bokat:  All  right. 

Q.  (By  Mr.  Levin)  Now,  there  were  certain  facts  which 
brought  about  the  issuance  of  such  a  statement,  or  certain 
conditions  on  your  paper,  were  there  not?  A.  No,  I 

2086  would  not  sav  there  were. 

Q.  Now,  you  advised  that  no  new  employees  were 
to  be  hired  in  any  capacity  by  any  of  the  heads  of  the  de¬ 
partments  without  an  0.  K.  from  you,  did  you  not,  in  and 
about  that  time  ?  A.  I  believe  I  did. 

Q.  And  that  time  you  told  these  people  that  the  order 
was  issued  and  they  desired  the  Gannett  Company  to  pro¬ 
mote  people  to  vacancies  within  the  organization  rather 
than  hiring  people  from  without,  did  you  not,  in  substance? 
A.  That  has  always  been  my  policy  in  operating  news¬ 
papers,  yes. 

Q.  But  at  this  time  there  was  a  change  in  policy,  was 
there  not,  as  to  the  power  of  executive  heads  to  hire  people  ? 
A.  Not  necessarily.  T  do  not  know  what  the  previous  man¬ 
agers’  instructions  were  to  his  department  heads.  As  I 
said,  I  believe  this  statement  was  issued  shortly  after  I 
took  over  the  management  of  the  Press  Company. 

And,  it  contains,  in  substance,  the  policies  that  I  have 
always  pursued  personally. 

Trial  Examiner  Bokat:  We  have  not  had  a  direct  answer 
to  the  question  you  just  asked  as  to  the  particular  para¬ 
graph  •which  you  just  read. 

2087  Mr.  Levin:  I  did  not  read  a  paragraph.  I  gave 
the  substance  of  a  paragraph. 

Q.  (By  Mr.  Levin)  Did  you  not  issue  an  order  saying 
that  employees  were  to  be  hired — that  they  had  to  be  O.K.d 
by  you  before  department  heads  could  hire  them?  A.  I 
believe  I  did. 

Q.  That  was  one  of  your  policies  which  you  adopted?  A. 
That  is  right. 

Trial  Examiner  Bokat:  Now  you  are  reading  something 
else. 

Mr.  Levin:  I  have  gotten  a  direct  answer  to  that  first 
paragraph. 
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Trial  Examiner  Bokat:  All  right. 

Mr.  Levin:  And  did  you  tell  your  department  heads 
in  words  or  in  substance,  that  every  man  or  woman  who 
was  in  the  Gannett  organization,  or  every  boy  and  girl, 
must  have  a  background  of  family  connection,  intellect, 
health  and  prospects  for  the  future  which  makes  them  worth 
educating  in  our  business?  A.  That  is  correct.  I  have 
always  preached  that. 

Q.  And  did  you  not  say,  in  substance,  that  “It  is  not 
necessary  for  me  to  emphasize  the  necessity  of  strict  ad¬ 
herence  to  the  bulletin  which  is  being  universally  adopted 
by  all  our  papers  as  a  result  of  an  order  from  the  general 
manager”?  A.  I  may  have  put  that  on  the  end. 

2088  Q.  Now,  who  is  the  general  manager  to  whom  you 
referred  in  that  instance?  A.  The  vice  president  of 

the  Press  Company,  Frank  Tripp. 

Q.  Frank  Tripp?  A.  Yes,  sir;  the  vice  president  of  the 
Press  Company. 

Q.  And  what  does  the  title  of  general  manager  refer  to, 
as  you  have  used  it?  A.  The  Gannett  Newspapers,  I  as¬ 
sume. 

2089  Or  the  Gannett  Comxjany,  Gannett  Company,  Inc., 
I  assume,  not  the  Gannett  Newspapers. 

Q.  Now,  you  also  told  your  department  heads,  in  sub¬ 
stance,  did  you  not,  that  close  observation  must  be  made  by 
department  heads  and  publishers  themselves  during  the 
first  six  months  of  a  new  employee’s  service,  and  there 
must  be  no  faint-heartedness  in  immediately  releasing  any 
person  who  got  by,  by  mistake?  A.  That  is  right. 

Q.  It  was  your  policy  that  for  the  first  six  months  of  a 
person’s  employ,  he  was  to  be  on  trial?  A.  On  trial,  yes, 
sir.  The  policy  is  still  true. 

Q.  Did  you  also  review  the  present  staff  which  you  had 
at  the  time  you  took  over  the  paper  and  carefully  check 
those  whom  you  considered  competent  or  incompetent  em¬ 
ployees?  A.  Up  to  that  time  I  do  not  think  I  had. 

Q.  Well,  at  that  time,  after  you  took  over  control  of  the 
paper,  did  you  make  such  a  survey?  A.  That  was  more  or 
less  of  a  responsibility  of  the  department  head. 

Q.  Did  you  ask  the  department  heads  to  make  such  a  sur¬ 
vey?  A.  I  have  always  told  the  department  heads  to  be 
careful  of  the  type  of  people  that  they  employed. 
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Q.  My  question  was  directed  toward  the  staff  which  was 
there  at  the  time  that  you  came  to  the  paper.  Did 

2090  you  have  any  investigation  or  determination  of  the 
fitness  of  the  staff  in  so  far  as  you  were  concerned 

for  the  continuance  of  the  paper  and  its  policies?  A.  I  do 
not  recall  that  I  catalogued  every  member  of  the  organiza¬ 
tion. 

Q.  Mr.  McDonald,  were  you  familiar  with  the  fact  that 
Mr.  Atwood  wrote  letters  of  recommendations  for  any 
number  of  the  people  who  were  formerly  in  the  employ  of 
the  Press  Company?  A.  You  mean  after  the  abandon¬ 
ment  of  the  Knickerbocker  Press? 

Q.  Yes.  A.  I  believe  he  did.  I  know  definitely  that  he 
spent  considerable  time  telephoning  directly. 

Q.  Did  you  see  any  of  the  letters  which  he  had  written? 
A.  No,  I  did  not. 

Q.  They  were  not  submitted  to  you  for  approval  or 
checking  in  any  way.  A.  No,  not  at  that  time. 

Q.  At  any  later  time?  A.  Not  that  I  know  of. 

Trial  Examiner  Bokat :  Are  you  going  to  offer  that  Ex¬ 
hibit? 

Mr.  Levin :  No,  I  am  not  going  to  offer  that  Exhibit.  I 
am  withdrawing  it. 

2091  Q.  (By  Mr.  DeGraff)  Mr.  McDonald— 

Mr.  Nixon:  Just  a  moment.  Have  you  finished 
your  questions  with  reference  to  the  Exhibit  w’hich  you  did 
not  offer? 

Mr.  Levin:  Yes. 

Mr.  Nixon:  I  move  that  all  the  testimony  with  respect 
to  that  paper  be  striken  on  the  ground  that  it  involves  the 
disclosure  of  a  confidential  communication  within  the  office 
of  this  witness,  one  which  the  Board  is  not  entitled  to  put 
into  evidence  without  disclosing  the  source  from  which  it 
came. 

Also,  it  is  incompetent,  irrelevant,  and  immaterial  to  any 
issue  in  this  hearing. 

Trial  Examiner  Bokat:  Objection  is  overruled. 

Mr.  Nixon:  Exception. 

Mr.  Hanson :  I  join  in  the  objection,  and  note  my  excep¬ 
tion  to  the  ruling. 

Mr.  Nixon :  As  to  the  motion  to  strike  ? 

Trial  Examiner  Bokat:  The  motion  is  denied. 
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Mr.  Nixon :  Exception. 

Mr.  Levin :  Mr.  DeGraff  is  going  to  partake  in  the  cross 
examination  on  a  matter  which  I  have  not  covered. 

Cross  Examination 

Q.  (By  Mr.  DeGraff)  Do  you  recall,  Mr.  McDonald, 
after  the  abandonment  of  the  morning  field,  the 

2092  Guild  made  a  request  that  all  dismissed  employees 
be  given  six  months  severance  pay?  A.  I  believe 

that  was  one  of  their  original  requests. 

Q.  And  did  you  make  the  answer  that  they  were  not  en¬ 
titled  to  six  months  pay  because  that  provision  for  sever¬ 
ance  pay  was  regulated  by  the  term  of  the  contract  with 
the  Press  Company?  The  one  that  had  been  posted  on 
March  1st?  A.  I  possibly  did.  I  do  not  recall  definitely 
making  the  statement  now,  but  I  undoubtedly  did. 

Q.  Do  you  recall  that  contract  or  posted  notice?  A.  You 
mean  the  posted  notice? 

Q.  Yes,  providing  one  week’s  pay  for  each  year  of  ser¬ 
vice.  A.  That  is  right. 

Q.  Did  you  consider  that  a  contract  with  the  Guild?  A. 
Well,  as  compared  to  the  other  contracts  they  had  with 
labor  organizations  or  the  mechanical  departments  in  sub¬ 
stance,  I  do  not  suppose  legally  it  was  a  contract.  I  con¬ 
sidered  that  it  was  my  obligation  to  fulfill  the  statements 
contained  in  that  posted  notice. 

Q.  Do  you  understand  that  a  contract  does  not  have  to 
be  in  one  paper?  Do  you  note  that  a  contract  can  be  signed 
on  one  paper  by  one  party  and  in  another  paper  by  another 
party? 

Mr.  Hanson:  I  object  to  that  question.  This  man  is 
not  a — 

Mr.  Nixon:  Wait  a  minute.  That  is  objected  to 

2093  as  incompetent,  immaterial,  and  irrelevant,  and  im¬ 
proper  in  form. 

Trial  Examiner  Bokat :  I  will  let  the  witness  answer  the 
question  if  he  can. 

Mr.  Nixon:  Exception. 

The  Witness:  I  can  not  answer  that. 

Q.  (By  Mr.  DeGraff)  That  posted  notice,  do  you  recall 
whether  it  was  made  as  a  result  of  terms  agreed  upon 
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between  you  representing  the  management  and  the  officers 
of  the  Guild? 

Mr.  Hanson:  I  object  to  that.  The  notice  speaks  for 
itself  in  what  it  said. 

Trial  Examiner  Bokat:  Objection  is  overruled. 

Mr.  Hanson:  Exception. 

The  Witness:  Yes,  I  signed  the  posted  notice. 

Q.  (By  Mr.  DeGraff)  And  you  had  authority  on  behalf 
of  the  management  to  act  for  the  Press  Company  in  that 
respect,  did  you  not?  A.  Surely. 

Q.  And  you  have  referred  to  that  instrument  as  a  con¬ 
tract  on  various  occasions,  have  you  not?  A.  Possibly,  I 
have.  Without  legal  advice. 

Q.  Did  you  understand  that  notice  contained  provisions 
for  the  payment  of  sick  leave?  A.  Yes. 

Q.  At  the  time  of  the  merger  of  the  two  papers, 

2094  the  provisions  of  that  contract  had  not  been  carried 
out  with  respect  to  Ralph  Record  and  Jack  Mowers, 

is  that  right?  A.  I  believe  not. 

Q.  And  that  was  subsequently  taken  care  of?  A.  Upon 
the  receipt  of  a  doctor’s  certificate,  or  a  doctor’s  statement. 

Q.  Can  you  recall  what  date?  A.  No,  I  could  not. 

Q.  It  was  taken  care  of,  or  about  when?  A.  Immedi¬ 
ately,  I  think  it  was  taken  care  of  a  day  after  the  statement 
was  received  from  the  doctor. 

Q.  Do  you  remember  what  month  that  was  in?  A.  No, 
I  could  not  tell  you. 

Q.  Do  you  remember  how  much  was  paid  Mr.  Mowers 
and  Mr.  Record?  A.  No,  I  do  not.  Offhand,  I  could  not 
say.  I  do  not  recall.  That  was  a  business  office  detail  that 
was  taken  care  of  by  the  accounting  department  as  to  the 
amount. 

Q.  Were  the  terms  of  that  posted  notice  complied  with, 
with  respect  to  the  vacation  pay  for  dismissed  employees? 
A.  I  wish  you  would  classify  that  question  as  to  just  what 
you  mean,  whether  you  refer  to  the  employees  who  had  al¬ 
ready  had  their  vacations  previous  to  the  abandonment  of 
the  morning  paper,  or  to  the  employees  that  were  paid, 
given  dismissal  pay  in  accordance  with  the  terms  in  the 
notice. 

2095  Q.  I  refer  to  both  groups  of  employees.  A.  I 
would  say  they  were,  as  far  as  the  employees  who 
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had  had  their  vacations  up  to  July  1st.  And  they  were  not 
in  lieu  of  the  dismissal  pay  after  July  1st. 

Q.  At  the  time  of  the  merger  on  July  1st,  vacation 
schedules  for  all  employees  had  been  posted  or  arranged, 
had  they  not?  A.  As  far  as  I  know. 

Q.  Some  employees  had  taken  their  vacations  and  some 
had  not?  A.  I  believe  they  had. 

Q.  And  some  were  scheduled  to  take  vacations  after  July 
1st?  A.  I  imagine  so.  I  did  not  see  those  lists.  But,  I 
assume  they  were  made  up. 

Q.  You  have  seen  these  obituaries  that  were  here  in  the 
court  room  yesterday  afternoon,  by  Barney  Kraft?  A. 
Yes. 

Q.  During  the  period  from  November  2,  1937,  until  Jan¬ 
uary,  1938?  A.  Yes,  I  did  not  read  them  in  detail.  I  saw 
them  as  they  were  passed  around  the  court  room,  and  per¬ 
haps  I  read  one  in  the  newspaper. 

Q.  Do  you  ever  recall  seeing  a  by-line  on  an  obituary  in 
the  newspaper  prior  to  October,  1937  ?  A.  I  believe 
2096  I  have.  I  can  not  recall  the  particular  incident,  but 
I  think  I  have. 

Q.  More  than  one?  A.  I  could  not  testify  to  that. 

Q.  You  can  not  recall  more  than  one?  A.  Perhaps  I 
could,  if  I  was  permitted  to  go  through  the  files.  Being 
a  stranger  in  Albany,  I,  of  course,  am  not  up  to  the  present 
time  too  well  acquainted  with  the  vast  number  of  the  resi¬ 
dents  here,  and  therefore  the  obituary  column  has  not  been 
of  particularly  keen  interest  to  me,  with  the  exception  of  a 
few  outstanding  people  that  I  have  met  in  my  business  as¬ 
sociation. 

Q.  You  were  here  when  Mr.  Kraft  testified  yesterday? 
A.  Yes,  I  was. 

Q.  I  do  not  wish  to  go  into  any  of  the  details,  but  I 
would  like  to  have  you  state  whether  or  not  either  Mr. 
Kraft  and  his  brother  individually  or  jointly  conducted 
what  we  may  call  a  business  enterprise  ? 

Mr.  Nixon :  That  is  objected  to. 

Mr.  DeGraff :  In  the  office  on  the  premises  of  the  Press 
Company? 

Mr.  Nixon:  Just  a  moment.  That  is  objected  to  as  in¬ 
competent,  irrelevant,  and  immaterial.  It  is  a  wholly  col- 
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lateral  matter.  It  might  have  been  proper  on  cross  ex¬ 
amination  of  Mr.  Kraft,  but  it  certainly  is  not  an  is- 

2097  sue  now.  It  is  not  proper  as  a  subject  for  cross  ex¬ 
amination  of  this  witness. 

It  is  wholly  a  collateral  matter. 

Mr.  DeGraff :  I  submit  it  is  a  matter  that  affects  Mr. 
Kraft’s  testimony  and  as  to  his  brother — 

Mr.  Nixon :  As  to  what  his  brother  did. 

Mr.  DeGraff :  I  am  content  to  leave  it  on  this  one  ques¬ 
tion  and  take  Mr.  McDonald’s  answer. 

Trial  Examiner  Bokat :  I  will  take  it. 

Objection  is  overruled. 

Mr.  Nixon:  Exception. 

The  Witness :  Please  repeat  the  question. 

(The  question  was  read  by  the  reporter,  as  above  noted.) 

The  Witness:  I  did  not  know  that  they  did,  no. 

Q.  (By  Mr.  DeGraff)  You  do  know  that  they  did  now. 
Mr.  Nixon :  I  object  to  what  he  knows  now. 

He  said  he  was  in  court  when  Mr.  Kraft  testified  yester¬ 
day,  and  Mr.  Kraft’s  story  is  on  the  record. 

Trial  Examiner  Bokat:  Yes,  I  will  sustain  your  ob¬ 
jection.  The  record  speaks  for  itself  as  to  what  is  being 
done  now. 

Q.  (By  Mr.  DeGraff)  Do  you  know,  Mr.  McDonald,  who 
wrote  the  articles  that  have  appeared  in  the  Knickerbocker 
News  during  December,  1937,  and  this  month  report- 

2098  ing  the  proceedings  of  this  hearing  before  the  Na¬ 
tional  Labor  Relations  Board?  A.  Do  I  know  who 

wrote  them? 

Q.  Yes.  A.  No,  I  do  not.  I  have  been  here  most  of  the 
time.  I  have  not  been  around  the  office,  as  you  know. 

Q.  Have  you  read  the  articles?  A.  I  believe  I  read  most 
of  them.  I  may  have  missed  one  or  two. 

Q.  Do  you  consider  them  fair  and  impartial  reports  of  a 
judicial  proceeding? 

Mr.  Nixon:  That  is  objected  to  as  incompetent,  imma¬ 
terial,  and  irrelevant. 

What  has  that  to  do  with  any  issue  in  this  case,  as  to 
whether  he  considers  them  fair  or  not? 

Trial  Examiner  Bokat:  What  is  the  purpose  of  your 
cross  examination  along  those  lines  as  having  any  bearing 
on  the  issue? 
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Mr.  DeGraff:  I  wish  to  lay  the  foundation  for  offering 
these  reports  of  this  hearing  in  evidence. 

Mr.  Nixon :  We  have  a  stenographic  report  of  this  hear¬ 
ing,  and  that  is  the  evidence  that  we  are  relying  on. 

Mr.  DeGraff:  I  want  to  offer  them  for  the  purpose  of 
comparison  with  the  stenographer’s  record  of  the  proceed¬ 
ings  as  to  whether  they  are  fair  and  an  impartial  re- 

2099  port,  and  as  to  whether  they  further — 

Trial  Examiner  Bokat:  I  do  not  know  if  that  is 
in  issue  or  not. 

Mr.  DeGraff:  (Continuing)  And  whether  they  fur¬ 
ther  the  charges  that  the  Press  Company  has  been  guilty 
of  intimidation  with  respect  to  employees  of  the  Press 
Company  who  have  not  been  privileged  to  hear  the  testi¬ 
mony  in  the  case. 

Mr.  Nixon:  We  are  entitled  to  have  the  issues  in  this 
case  be  limited.  If  this  is  a  continuing  charge,  we  will  never 
get  through  the  law  suit. 

Trial  Examiner  Bokat:  I  am  going  to  sustain  the  ob¬ 
jection.  I  do  not  see  that  there  is  any  materiality  to  the 
issues  involved. 

Mr.  Levin:  I  might  state  that  Mr.  Hanson  offered  a  re¬ 
cent  article  in  the  Guild  bulletin  as  an  explanation  of  the 
attitude  of  the  Guild. 

Mr.  Nixon :  And  you  objected  to  it,  and  it  has  not  been 
received.  All  the  Examiner  is  doing  now  is  being  con¬ 
sistent  in  his  rulings. 

Mr.  Levin:  I  think  that  article  was  received.  I  made 
no  objection. 

Trial  Examiner  Bokat:  If  you  made  no  objection,  then 
there  is  no  criticism  on  your  part.  I  might  have  sustained 
the  objection,  if  you  had  made  it,  as  going  beyond  the  par¬ 
ticular  issues  of  this  case. 

2100  Whether  the  articles  are  fair  or  not,  I  can  not  see 
that  it  has  a  bearing  on  the  issues  before  me. 

Mr.  DeGraff:  They  reflect  the  attitude  of  the  manage¬ 
ment  as  shown  in  this  trial. 

Mr.  Nixon :  That  is  not  a — 

Mr.  DeGraff :  It  is  pertinent  evidence. 

Mr.  Nixon :  That  is  not  in  issue.  It  is  the  attitude  prior 
to  this  trial  that  is  in  issue. 
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Trial  Examiner  Bokat:  I  do  not  think  we  should  have 
any  discussion.  I  have  sustained  the  objection. 

Mr.  DeGraff:  I  except. 

May  these  papers,  then,  be  marked  for  identification  and 
placed  in  the  rejected  file? 

Trial  Examiner  Bokat:  Yes,  they  can  be  marked  for 
identification  and  be  a  part  of  the  rejected  Exhibit  file. 

(The  articles  referred  to  were  then  marked  as  Board’s 
Exhibit  No.  88  for  identification,  and  placed  in  the  rejected 
Exhibit  file.) 

Mr.  Nixon:  Will  you  state  for  the  record  what  dates 
they  are  so  we  won’t  have  to  fish  through  the  papers? 

Mr.  DeGraff :  I  think  we  can  clip  these  specific  items. 

Mr.  Nixon:  Identify  them  by  date.  We  have  copies  of 
the  papers,  of  course. 

Mr.  DeGraff:  By  the  date  of  the  paper  in  which  they 
appear? 

2101  Mr.  Nixon:  That  is  right.  I  should  prefer  to 
have  you  do  it  now  for  the  record,  inasmuch  as  you 
have  them  before  you. 

Mr.  DeGraff :  I  think  we  can  do  it  during  the  recess. 

Mr.  Nixon :  I  should  like  to  have  it  in  the  record  at  this 
point,  inasmuch  as  it  is  more  convenient  for  us  in  read¬ 
ing  the  record  to  have  it  in  this  spot. 

Trial  Examiner  Bokat :  Go  ahead,  Mr.  DeGraff,  we  have 
the  time  for  it  and  we  might  as  well  enter  that  here. 

Mr.  DeGraff :  January  20,  1938,  page  A  5.  January  19, 
1938,  page  2  B.  January  18,  1938,  page  10  C.  January  17, 
1938,  page  A  7.  December  21,  1937,  page  A  5.  December 
20,  1937,  page  A  10. 

Trial  Examiner  Bokat:  All  of  these  articles  appear  in 
the  Knickerbocker  News,  I  assume. 

Mr.  DeGraff:  All  of  which  appeared  in  the  Knicker¬ 
bocker  News  of  those  dates. 

Trial  Examiner  Bokat :  May  I  suggest — 

Mr.  DeGraff:  We  will  clip  the  articles  from  the  paper, 
and  we  will  give  them  to  the  stenographer  to  be  placed  in 
the  reject  file. 

Trial  Examiner  Bokat:  All  right. 

Mr.  Nixon:  All  right. 
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Trial  Examiner  Bokat:  In  order  that  the  record  may 
be  clear,  we  might  state  that  that  does  not  cover  all 

2102  the  reports  of  the  hearing  in  the  case  but  only  part 
of  them. 

Mr.  DeGraff:  December  and  January. 

That  is  all. 

Trial  Examiner  Bokat:  Any  redirect? 

Mr.  Hanson :  No  redirect. 

(Witness  excused.) 

Mr.  Hanson :  I  want  to  make  a  statement  for  the  record, 
if  I  may. 

On  Wednesday,  January  19th,  because  of  illness,  I  was 
unable  to  be  here  and  I  asked  for  an  adjournment.  I  asked 
Mr.  Nixon  to  request  the  adjournment  for  a  day  and  to  in¬ 
form  you  that  if  I  were  unable  to  continue  the  following 
day  that  he  would  continue  for  me  at  my  request. 

Mr.  Nixon  yesterday  carried  on  in  my  absence,  when  I 
was  unable  to  be  here,  and  at  my  request  he  examined  wit¬ 
nesses  for  the  Press  Company.  He  did  that  as  a  pinch  hit¬ 
ter  for  me. 

And  I  wish  to  be  bound  by  that  examination  and  have  it 
thoroughly  understood  that  he  was  acting  at  my  request  for 
the  Press  Company  and  because  of  my  request  alone. 

Trial  Examiner  Bokat :  Yes. 

Mr.  Hanson :  Thank  you  very  much  for  the  adjournment, 
which  you  granted  the  day  before. 

We  rest  our  case  now,  Mr.  Examiner. 

Mr.  Nixon:  Mr.  Examiner,  I  would  like  to  have 

2103  the  record  show — and  I  think  it  does — that  the  testi¬ 
mony  already  adduced  on  behalf  of  the  Press  Com¬ 
pany  is  adopted  by  and  offered  by  the  Gannett  Company  as 
a  part  of  its  defense  in  this  case. 

I  have  already  stated  that  I  am  willing  to  be  bound  by 
the  cross  examination  of  the  several  witnesses  produced 
by  the  Press  Company. 

Trial  Examiner  Bokat:  That  is  correct. 

Mr.  Nixon :  I  make  the  same  statement  again.  The  Gan¬ 
nett  Company  rests  its  case. 

Trial  Examiner  Bokat :  Any  rebuttal  ? 

Mr.  Levin:  There  will  be  some  short  rebuttal,  which 
should  not  take  over  twenty  minutes  or  so. 
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Trial  Examiner  Bokat:  Do  yon  want  to  recess  at  this 
time? 

Mr.  Levin :  If  we  have  a  recess  for  about  five  minutes 
we  might  finish  up. 

Trial  Examiner  Bokat:  We  will  take  a  recess  at  this 
time. 

(A  short  recess  was  taken  at  this  point.) 

Trial  Examiner  Bokat:  Are  you  ready  to  proceed? 

Mr.  Levin :  After  consulting  with  witnesses,  and  in  view 
of  the  state  of  the  record,  I  do  not  feel  it  necessary  to  put  on 
a  rebuttal,  and  we  will  close  the  case  at  this  time. 

2104  Trial  Examiner  Bokat:  Will  you  close? 

Mr.  Levin:  The  government  rests. 

Mr.  Nixon:  Before  we  close  there  are  some  additional 
arguments  and  motions  we  would  like  to  make. 

Mr.  Hanson  and  I  would  like  to  be  in  a  position  to  keep 
faith  with  our  witnesses.  As  we  stated  on  the  record  sev¬ 
eral  times,  we  told  each  and  every  witness  that  he  would 
be  subpoenaed  and  would  testify  under  subpoena. 

Due  to  a  misunderstanding  of  the  regulations  with  refer¬ 
ence  to  the  issuance  and  service  of  subpoenas,  we  were  not 
actually  able  to  hand  the  witnesses  a  subpoena  prior  to 
the  time  that  they  took  the  stand. 

However,  at  this  time,  I  would  like  to  make  application 
to  have  subpoenas  directed  to  certain  witnesses  that  we 
called  so  that  we  may  carry  out  our  promise  by  actually 
handing  them  a  subpoena  before  we  leave  here. 

Trial  Examiner  Bokat:  May  I  say  this  for  the  record, 
Mr.  Nixon,  that  I  received  a  telegram  from  the  Board  in 
Washington  granting  Mr.  Hanson’s  application  for  twenty- 
four  subpoenas. 

The  telegram  stated  an  order  to  that  effect  would  follow. 
I  assume  the  order  will  include  certain  subpoenas. 

However,  I  have  not  as  yet  received  from  the  Board  the 
order  with  the  subpoenas.  If  I  had  them  here,  I  would 
give  them  to  you  now  and  you  might  be  able  to  serve 

2105  them  on  those  witnesses. 

Mr.  Hanson:  Unfortunately,  Mr.  Examiner,  that 
order,  I  think,  came  to  me  at  the  hotel,  and  I  left  it  there 
this  morning.  I  got  a  certified  copy  of  the  order  from  the 
Board,  over  the  signature,  I  believe,  of  the  secretary  of  the 
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Board.  And  it  transmitted  the  order  to  me  for  twenty-four 
subpoenas. 

Trial  Examiner  Bokat:  It  did  not  include  any  sub¬ 
poenas  ? 

Mr.  Hanson:  It  did  not  include  any  subpoenas. 

Trial  Examiner  Bokat:  Well,  you  will  only  need  sub¬ 
poenas  then  for  those  witnesses  who  have  already  testi¬ 
fied. 

Mr.  Hanson :  That  is  right. 

Trial  Examiner  Bokat:  I  assume  there  are  not  more 
than  a  dozen  or  fifteen. 

Mr.  Nixon:  You  have  given  me  subpoenas  for  James 
Doran,  Charles  Mooney,  and  Francis  P.  Kimball. 

I  would  like  to  have  a  sufficient  number  so  that  we  can 
serve  subpoenas  on  Henry  Stock,  Frank  T.  McCue,  George 
C.  Frank,  Lewis  B.  Sebring,  Charles  Young,  Frank  P. 
Mohan,  Julius  Heller,  Warren  Flood,  Mary  Freeman,  A. 
H.  Rockefeller,  E.  J.  Healy,  Alan  Craigie,  H.  B.  Kraft, 
John  Mooney,  James  White,  a  total  of  fourteen  subpoenas. 

Trial  Examiner  Bokat:  Well,  I  will  see  to  it  that  those 
fourteen  subpoenas,  addressed  to  the  individuals  you 
2106  have  just  mentioned,  will  be  delivered  to  either  you 
or  Mr.  Hanson,  and  he  can  see  that  they  are  served 
on  those  witnesses. 

Mr.  Nixon:  All  right. 

Mr.  Hanson:  I  will  furnish  to  you,  sir,  a  copy  of  the 
order  which  I  got  from  the  Board. 

Trial  Examiner  Bokat:  All  right. 

Will  you  be  able  to  get  those  subpoenas  from  the  Second 
Region,  Mr.  Levin? 

Mr.  Levin:  I  won’t  to-day. 

Trial  Examiner  Bokat :  I  do  not  mean  to-day. 

Mr.  Levin:  Yes,  at  any  time  that  the  request  is  made 
the  subpoenas  will  be  issued  from  the  Second  Region,  I  as¬ 
sume. 

(At  this  point  there  was  a  short  discussion  off  the  rec¬ 
ord.) 

Trial  Examiner  Bokat:  I  will  see  to  it,  then,  myself 
that  the  Second  Region  issues  a  subpoena  as  directed  to 
these  individuals  and  see  to  it  that  they  are  delivered  either 
to  Mr.  Nixon  or  Mr.  Hanson  for  service. 
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Mr.  Hanson :  I  prefer  to  have  it  delivered  to  Mr.  Nixon. 
Mr.  Nixon:  I  think  it  will  be  better.  I  am  nearer  to 
Albany  than  Mr.  Hanson.  I  will  write  write  out  those  names 
for  you  in  longhand. 

Trial  Examiner  Bokat:  I  will  see  that  they  are  made 
out. 

2107  Mr.  Nixon:  I  see  that  1  have  miscounted  here. 
There  should  be  fifteen  instead  of  fourteen,  as  I 

stated  before. 

Mr.  Hanson:  Now,  Mr.  Examiner,  at  this  time  I  want 
to  renew  the  motion  to  strike  the  testimony  of  Alice  Ray¬ 
mond. 

Trial  Examiner  Bokat:  I  will  reserve  decision  on  that 
motion. 

Mr.  Hanson :  I  also  want  to  move  to  strike  the  charges 
of  discrimination  in  the  matter  of  the  discharge  of  Messrs. 
Scanned,  Wanhope,  Christman,  Jackson,  and  Andrews; 
collectively. 

Trial  Examiner  Bokat:  The  motion  is  denied. 

Mr.  Hanson:  I  want  to  enter  an  exception  to  that  rul¬ 
ing. 

Trial  Examiner  Bokat:  You  have  automatic  exceptions. 
Mr.  Hanson:  I  want  to  move  to  strike  the  charges  as 
against  Mr.  Scanned  individually. 

Trial  Examiner  Bokat:  Motion  is  denied. 

Mr.  Hanson:  As  against  Mr.  Wanhope  individually. 
Trial  Examiner  Bokat:  Denied. 

Mr.  Hanson:  As  against  Mr.  Christman  individually. 
Trial  Examiner  Bokat:  Denied. 

Mr.  Hanson :  As  against  Mr.  Jackson  individually. 

Trial  Examiner  Bokat:  Denied. 

Mr.  Hanson:  As  against  Mr.  Andrews  individually. 
Trial  Examiner  Bokat:  The  motion  is  denied. 

2108  Mr.  Hanson:  And,  I  want  to  move  to  strike  the 
charges  of  discrimination  in  the  matter  of  the  as¬ 
signments  to  duty  of  Ray  Mowers  and  Jo  Leonard. 

Trial  Examiner  Bokat:  The  motion  is  denied. 

Mr.  Hanson:  I  also  want  to  move  to  strike  ad  charges 
as  to  interference  with  Guild  activities. 

Trial  Examiner  Bokat:  Motion  is  denied. 

Mr.  Hanson:  (Continuing)  By  the  Press  Company. 
Trial  Examiner  Bokat:  Motion  is  denied. 
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Mr.  Hanson:  I  want  to  move  to  dismiss  on  the  ground 
of  want  of  jurisdiction. 

Trial  Examiner  Bokat:  I  will  reserve  decision  on  that 
motion. 

Mr.  Hanson:  I  wish  to  note  an  exception  to  all  of  the 
Examiner’s  rulings. 

Mr.  Nixon:  May  I,  for  the  sake  of  saving  time,  adopt 
those  several  motions  on  behalf  of  the  Gannett  Company 
and  note  the  same  rulings  thereon,  and  the  same  excep¬ 
tions,  for  the  Gannett  Company. 

Trial  Examiner  Bokat:  That  is  correct. 

Mr.  Nixon:  For  the  Gannett  Company,  I  move  to  dis¬ 
miss  this  proceeding  as  against  that  company  on  the  ground 
that  the  Board  is  entirely  without  jurisdiction.  The 
grounds  of  my  motion  are  more  fully  stated  in  the  record, 
page  4,  and  page  396,  of  the  record  of  this  case. 

2109  At  that  time,  Your  Honor  reserved  decision  until 
the  conclusion  of  the  entire  case. 

Trial  Examiner  Bokat:  I  will  reserve  decision  at  this 
time. 

(At  this  point  there  was  a  short  discussion  off  the  rec¬ 
ord.) 

Mr.  Levin :  Mr.  Examiner,  I  attempted  to  prepare  a  pro¬ 
posed  stipulation  on  what  facts  were  agreed,  and  what 
were  not  agreed  upon,  and  submitted  the  same  to  Mr. 
Hanson.  I  have  not  received  any  answer  to  whether  he  will 
be  able  to  stipulate  that  or  not. 

I  stated  that  on  the  record. 

Trial  Examiner  Bokat:  On  the  basis  of  the  testimony 
already  offered? 

Mr.  Hanson:  I  received  that  proposal  from  Mr.  Levin 
at  a  time  when  I  was  busily  engaged  and  did  not  have  the 
record  before  me. 

As  I  read  it,  however,  there  were  inferences  and  impli¬ 
cations  in  the  proposed  stipulation  to  which  I  could  not 
agree,  and  I  so  notified  Mr.  Levin. 

I  hope  to  go  over  it  and  in  the  light  of  the  record,  and 
if  it  is  possible  for  me  to  stipulate  with  him,  I  will  do  so. 

Trial  Examiner  Bokat:  It  would  be  very  helpful  for 
me. 
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Mr.  Hanson:  If  not,  I  will  have  to  stand  on  the  record. 
Trial  Examiner  Bokat:  All  right. 

2110  Mr.  Levin:  Mr.  Examiner,  I  would  like  to  make 
the  usual  motion  to  conform  the  pleadings  to  the 

proof. 

Trial  Examiner  Bokat:  The  motion  is  granted. 

Mr.  Levin :  I  also  have  certain  corrections  in  the  record 
which  I  should  like  to  make  at  this  time,  if  we  can,  in  view 
of  the  fact — 

Trial  Examiner  Bokat:  Suppose  you  discuss  that  with 
Mr.  Nixon  and  Mr.  Hanson,  off  the  record,  and,  if  you 
can,  agree  to  a  stipulation  that  will  be  offered  that  those 
corrections  be  made. 

Mr.  Hanson:  We  have  numerous  ones,  particularly  in 
the  early  part  of  the  hearing,  which  we  will  submit  to  Mr. 
Levin  with  a  request  that  he  agree  with  them. 

If  we  can  exchange  those,  the  whole  matter,  then,  will  be 
sent  to  you,  sir. 

Trial  Examiner  Bokat:  Those  stipulations,  if  you  ar¬ 
rive  at  any  such  stipulations,  as  to  corrections  in  the  rec¬ 
ord,  will  be  made  part  of  the  record  even  if  received  after 
the  close  of  this  hearing. 

Is  that  all? 

Mr.  Levin:  I  believe  so,  Mr.  Examiner. 

Mr.  Hanson:  Thank  you,  very  much,  for  your  patience, 
Mr.  Examiner. 

Trial  Examiner  Bokat:  Thank  you,  Mr.  Nixon, 

2111  Mr.  Hanson,  Mr.  Levin,  and  Mr.  DeGraff  for  your 
cooperation. 

The  hearing  is  now  concluded. 

(Whereupon,  at  12:30  o’clock  p.  m.,  January  21,  1938,  the 
hearing  in  the  above  entitled  matter  was  closed.) 
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2478  In  the  United  States  Court  of  Appeals  for  the 

District  of  Columbia 

April  Term,  1938 
No.  7482 

Special  Calendar 
The  Press  Co.,  Inc.,  Petitioner, 
v. 

National  Labor  Relations  Board,  Respondent. 

No.  7484 

Special  Calendar 
Gannett  Co.,  Inc.,  Petitioner . 

v. 

National  Labor  Relations  Board,  Respondent. 

Certificate  of  the  National  Labor  Relations  Board 

The  National  Labor  Relations  Board,  by  its  Secretary, 
duly  authorized  by  Section  1  of  Article  VI,  Rules  and  Reg¬ 
ulations  of  the  National  Labor  Relations  Board,  Series  2, 
hereby  certifies  that  the  documents  annexed  hereto  con¬ 
stitute  a  full  and  accurate  transcript  of  the  entire  record 
in  a  proceeding  had  before  said  Board  entitled  “In  the 
Matter  of  Press  Co.,  Inc.  and  Gannett  Co.  Inc.  and  Tri- 
City  Newspaper  Guild  of  Albany,  Troy  and  Schenectady, 
New  York,”  the  same  being  case  No.  C-645  before  said 
Board,  such  transcript  including  the  pleadings,  testimony 
and  evidence  upon  which  the  order  of  the  Board  in  said 
proceeding  was  entered,  and  including  also  the  findings 
and  order  of  the  Board. 

Fully  enumerated,  said  documents  attached  hereto  are 
as  follows: 

1.  Copy  of  amended  charge  filed  by  Tri-City  Newspaper 
Guild  of  Albany,  Troy  and  Schenectady,  New  York,  sworn 
to  August  13,  1937. 

2479  2.  Copy  of  complaint  and  notice  of  hearing  issued 
by  the  National  Labor  Relations  Board,  dated  Au¬ 
gust  13,  1937. 
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3.  Copy  of  respondent’s,  The  Press  Co.,  Inc.,  answer  to 
the  complaint,  sworn  to  August  20,  1937. 

4.  Copy  of  respondent’s,  The  Gannett  Co.,  Inc.,  answer 
to  the  complaint,  sworn  to  August  20,  1937. 

5.  Copy  of  notice  of  postponement  of  hearing,  dated  Au¬ 
gust  28,  i937. 

6.  Copy  of  notice  of  continuance  of  hearing,  dated  Oc¬ 
tober  15,  1937. 

7.  Certified  copy  of  the  order  designating  Lawrence  J. 
Kosters,  Trial  Examiner  for  the  National  Labor  Relations 
Board,  dated  October  22,  1937. 

8.  Copy  of  respondent’s,  The  Press  Co.,  Inc.,  answer  to 
amendments  to  complaint. 

9.  Copy  of  respondent’s,  The  Gannett  Company,  Inc.,  an¬ 
swer  to  amended  complaint. 

10.  Certified  copy  of  order  designating  George  Bokat 
Trial  Examiner  for  the  National  Labor  Relations  Board 
in  place  and  stead  of  Lawrence  J.  Kosters,  dated  October 
23, 1937. 

Documents  listed  hereinabove  under  items  1-10,  inclu¬ 
sive,  are  contained  in  the  exhibits  and  included  under  the 
following  item : 

11.  Stenographic  transcript  of  testimony  before  George 
Bokat,  Trial  Examiner  for  the  National  Labor  Relations 
Board,  on  October  25,  26,  December  13,  14,  15,  16,  17,  20, 
1937,  January  17,  18,  19,  20  and  21,  1938,  together  with  all 
exhibits  introduced  in  evidence. 

12.  Copy  of  Intermediate  Report  of  Trial  Examiner 
Bokat,  dated  May  10, 1938. 

13.  Copy  of  respondent’s  The  Gannett  Co.,  Inc., 
2480  telegram  dated  May  17,  1938,  requesting  extension 
of  time  for  filing  exceptions. 

14.  Copy  of  telegram,  dated  May  18,  1938,  granting  ex¬ 
tension. 

15.  Copy  of  respondent’s,  The  Press  Co.,  Inc.,  letter, 
dated  May  18,  1938,  requesting  extension  of  time  for  filing 
exceptions. 

16.  Copy  of  union’s  telegram,  dated  May  18,  1938,  re¬ 
questing  extension  of  time  for  filing  exceptions. 

17.  Copy  of  letter,  dated  May  18,  1938,  granting  exten¬ 
sion. 

18.  Copy  of  union’s  exceptions  to  Intermediate  Report. 
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19.  Copy  of  respondent’s,  The  Gannett  Co.,  Inc.,  excep¬ 
tions  to  Intermediate  Report. 

20.  Copy  of  respondent’s,  The  Press  Co.,  Inc.,  exceptions 
to  Intermediate  Report. 

21.  Copy  of  notice  of  hearing  for  purpose  of  oral  argu¬ 
ment,  dated  June  20,  1938. 

22.  Copy  of  list  of  appearances  at  oral  argument  held 
Julv  19,  1938. 

23.  Copy  of  decision,  findings  of  fact,  conclusions  of  law 
and  order  issued  by  the  National  Labor  Relations  Board 
July  18,  1939,  together  with  affidavit  of  service  and  United 
Stat.es  Post  Office  return  receipts  thereof. 

IX  TESTIMONY  WHEREOF  the  Secretary  of  the  Na¬ 
tional  Labor  Relations  Board,  being  thereunto  duly  author¬ 
ized  as  aforesaid,  has  hereunto  set  his  hand  and  affixed  the 
seal  of  the  National  Labor  Relations  Board  in  the  City  of 
Washington,  District  of  Columbia,  this  12th  day  of  Sep¬ 
tember  1939. 

NATHAN  WITT, 

(Seal)  Secretary  National  Labor  Re¬ 

lations  Board 

2481  Endorsed:  National  Labor  Relations  Board  Dec 
27  1937  Docketed 

United  States  of  America 
Before  the  National  Labor  Relations  Board 
Second  Region 
Case  No.  II-C-574 

In  the  Matter  of  The  Press  Co.,  Inc.  and  The*  Gannett 
Co,  Inc.  and  Tri-City  Newspaper  Guild  of  Albany, 
Troy  and  Schenectady,  New  York 

Amended  Complaint 

It  having  been  charged  by  the  Tri-City  Newspaper  Guild 
of  Albany,  Troy  and  Schenectady,  New  York,  that  The 
Press  Co.,  Inc.,  of  Albany,  New  York,  and  The  Gannett 
Co.,  Inc.  of  Rochester,  New  York,  hereinafter  called  the  re¬ 
spondents,  have  engaged  in  and  are  now  engaging  in  cer¬ 
tain  unfair  labor  practices  affecting  commerce,  as  set  forth 
and  defined  in  the  National  Labor  Relations  Act,  approved 
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July  5,  1935,  the  National  Labor  Relations  Board  by  the 
Regional  Director  for  the  Second  Region  as  agent  for  the 
National  Labor  Relations  Board,  designated  by  the  Na¬ 
tional  Labor  Relations  Board  Rules  and  Regulations,  Se¬ 
ries  1,  as  amended,  Article  IV,  Section  1,  hereby  issues  its 
complaint  and  alleges  as  follows: 

1.  Respondent,  The  Press  Co.,  Inc.,  is  and  has  been  since 
November  22,  1928,  a  corporation  duly  organized  under 
and  existing  by  virtue  of  the  laws  of  the  State  of  New  York, 
having  its  principal  office  and  place  of  business  in  the  City 
of  Albany,  County  of  Albany,  and  State  of  New  York,  and 
is  now  and  has  continuously  been  engaged  at  a  place  of 
business  in  the  City  of  Albany,  County  of  Albany,  and 
State  of  New  York,  hereinafter  called  the  Albany  Office, 
in  the  gathering  of  news,  editing,  general  preparation,  pub¬ 
lication,  printing,  sale  and  distribution  of  a  newspaper 
called  “The  Albany  Evening  News”  and  “The  Knicker¬ 
bocker  Press,”  and  of  magazines,  newspaper  ma- 
2482  terial  and  other  intelligence. 

2.  Respondent,  The  Gannett  Co.,  Inc.  is  and  has 
been  since  December  19, 1923,  a  corporation  duly  organized 
under  and  existing  by  virtue  of  the  laws  of  the  State  of 
New  York,  publishing  a  chain  of  twenty  (20)  newspapers 
in  New  York,  Illinois,  New  Jersey  and  Connecticut,  having 
its  principal  office  and  place  of  business  in  the  City  of  Roch¬ 
ester,  County  of  Rochester,  and  State  of  New  York,  and 
is  now  and  has  continuously  been  engaged  at  its  place  of 
business  in  the  City  of  Rochester,  County  of  Rochester,  and 
State  of  New  York,  hereinafter  called  the  Rochester  Office, 
in  the  gathering  of  news,  editing,  general  preparation,  pub¬ 
lication,  printing,  sale  and  distribution  of  newspapers, 
magazines,  newspaper  material  and  other  intelligence. 

3.  Respondent,  The  Gannett  Co.,  Inc.,  owns  100%  of  the 
stock  of  the  respondent,  The  Press  Co.,  Inc.,  and  completely 
dominates  and  controls  all  of  the  activities  of  the  latter  in¬ 
cluding  its  labor  policies. 

4.  Respondents,  in  the  course  and  conduct  of  their  busi¬ 
ness  as  aforesaid  cause  and  have  continuously  caused  a 
substantial  amount  of  the  persons,  materials,  intelligence 
and  products  engaged  and  used  in  the  gathering  of  news, 
editing,  general  preparation,  publication,  printing,  sale  and 
distribution  of  newspapers,  magazines,  newspaper  material 
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and  other  intelligence  to  be  detailed,  gathered,  purchased, 
delivered  and  transported  in  interestate  and  foreign  com¬ 
merce  from  and  through  the  states  of  the  United  States 
other  than  the  State  of  New  York,  and  from  and  through 
countries  other  than  the  United  States  of  America  to  their 
Albany  and  Rochester  Offices,  and  cause  and  have  contin¬ 
uously  caused  a  substantial  part  of  the  materials,  intelli¬ 
gence  and  products  gathered,  edited,  prepared,  printed, 
published,  sold  and  distributed  by  them  as  a  part  of  their 
business  as  aforesaid,  to  be  supplied,  delivered  and  trans¬ 
ported  in  foreign  and  interstate  commerce  from  their  said 
Albany  and  Rochester  Offices  in  the  State  of  New  York. 

5.  Respondents,  by  their  officers  and  agents,  while  en¬ 
gaged  in  the  operations  described  in  paragraphs  1,  2,  3  and 
4  above,  did,  on  or  about  June  30,  1937  effect  a  merger  of 
three  newspapers  entitled  respectively,  “The  Albany  Eve¬ 
ning  News”  and  “The  Knickerbocker  Evening  News”  and 
“The  Knickerbocker  Press.” 

2483  6.  Respondents,  by  their  officers  and  agents,  while 

engaged  in  the  operations  described  in  paragraphs 
1,  2,  3,  4  and  5  above,  did  on  or  about  June  30,  1937  dis¬ 
charge  from  their  said  Albany  Office  of  “The  Knicker¬ 
bocker  Press,”  Austin  J.  Scanned,  John  Wanhope,  Henry 
Christman,  Richard  Jackson  and  John  Andrews,  and  did 
refuse  them  employment  on  the  said  merged  “Albany 
Evening  News”  and  “The  Knickerbocker  Press.” 

7.  Respondents,  by  their  officers  and  agents,  did  dis¬ 
charge  the  said  individuals  named  in  paragraph  6,  and  did 
refuse  them  employment  on  the  said  merged  “Albany  Eve¬ 
ning  News”  and  “The  Knickerbocker  Press”  for  the  rea¬ 
son  that  they  applied  for  membership  in  and  assisted  a 
labor  organization  known  as  the  Tri-City  Newspaper  Guild 
of  Albany,  Troy  and  Schenectady,  New  York,  hereinafter 
referred  to  as  the  union,  and  engaged  in  concerted  activi¬ 
ties  with  other  employees  of  said  respondents  for  the  pur¬ 
pose  of  collective  bargaining  and  other  mutual  aid  and  pro¬ 
tection. 

8.  Respondents,  by  their  officers  and  agents,  refuse  and 
have  continued  to  refuse  to  reinstate  the  said  individuals 
named  in  paragraph  6. 

9.  Respondents,  by  their  officers  and  agents,  while  en¬ 
gaged  in  their  said  Albany  offices  as  described  above,  on 
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or  about  July  1,  1937  and  continuously  thereafter  did  order 
and  direct  Ray  Mowers  and  Jo  Leonard  employed  at  said 
Albany  offices,  to  perform  such  onerous  duties,  and  to  as¬ 
sume  positions  so  inferior  to  that  with  which  they  had  been 
accustomed,  that  said  Ray  Mowers  and  Jo  Leonard  were 
forced  to  resign,  in  and  about  October,  1937,  from  their  po¬ 
sitions  at  said  Albany  Offices  of  said  respondents. 

10.  Respondents,  by  their  officers  and  agents,  did  order 
said  Ray  Mowers  and  Jo  Leonard  to  perform  said  onerous 
duties  and  to  assume  such  inferior  positions  as  described 
above  in  paragraph  9,  for  the  reason  that  said  individuals, 
and  each  of  them,  applied  for  membership  in  and  assisted 
a  labor  organization  known  as  the  Tri-Citv  Newspaper 
Guild,  of  Albany,  Troy  and  Schenectady,  New  York,  and 
engaged  in  concerted  activities  with  other  employees  of 
said  respondents,  for  the  purpose  of  collective  bargaining 
and  other  mutual  aid  and  protection. 

2484  11.  Respondents,  by  their  officers  and  agents,  while 

engaged  at  their  said  Albany  Offices  as  described 
above,  from  on  or  about  September  1935  down  to  and  in¬ 
cluding  the  date  of  the  issuance  of  this  complaint,  have 
urged,  persuaded  and  warned  its  employees  at  said  Albany 
Offices  to  refrain  from  becoming  or  remaining  members 
of  the  union;  have  threatened  said  employees  with  dis¬ 
charge  and  other  reprisals  if  they  became  or  remained 
members  thereof,  and  have  kept  under  surveillance  the 
meetings  and  meeting  places  of  said  union  members  em¬ 
ployed  at  said  Albany  Offices  of  the  respondent,  as  afore¬ 
said. 

12.  By  their  forcing  Ray  Mowers  and  Jo  Leonard  to  re¬ 
sign  from  their  positions  at  their  said  Albany  Offices,  by 
their  discharge  of  the  individuals  named  above  in  para¬ 
graph  6,  as  above  described  in  paragraphs  6  and  7  and  by 
their  refusal  to  reinstate  them  as  above  described  in  para¬ 
graph  S,  the  respondents  did  discriminate  and  are  discrim¬ 
inating  in  regard  to  the  hire  and  tenure  of  employment  of 
said  individuals  and  did  thereby  engage  in  and  are  hereby 
engaging  in  an  unfair  labor  practice  within  the  meaning  of 
Section  8,  subdivision  (3)  of  said  Act. 

13.  By  their  forcing  Ray  Mowers  and  Jo  Leonard  to  re¬ 
sign  from  their  positions  at  their  said  Albany  Offices,  by 
their  discharge  of  the  individuals  named  above  in  para- 
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graph  6,  as  above  described  in  paragraphs  6  and  7,  and  by 
their  refusal  to  reinstate  them  as  above  described  in  para¬ 
graph  8,  and  by  their  urging,  persuading  and  warning  other 
employees  to  refrain  from  becoming  members  of  said 
union,  and  by  their  threatening  the  said  employees  with 
discharge  and  other  reprisals  if  they  became  or  remained 
members  of  said  union,  and  by  their  keeping  under  sur¬ 
veillance  the  meetings  and  meeting  places  of  the  said  union 
and  of  members  thereof,  as  described  in  paragraph  11,  and 
by  other  acts,  the  respondents  did  interfere  with,  restrain 
and  coerce,  and  are  interfering  with,  restraining  and  co¬ 
ercing  their  employees  in  the  exercise  of  the  rights  guar¬ 
anteed  in  Section  7  of  said  Act,  and  did  thereby  engage  in 
and  are  hereby  engaging  in  an  unfair  labor  practice  within 
the  meaning  of  Section  8,  subdivision  (1)  of  said 

2485  Act. 

14.  The  activities  of  respondents,  as  above  set 
forth  in  paragraphs  1  to  5  inclusive,  occurring  in  connec¬ 
tion  with  the  operations  of  the  respondent  described  in  par¬ 
agraphs  6  to  12,  inclusive,  have  a  close,  intimate  and  sub¬ 
stantial  relations  to  trade,  traffic  and  commerce  among  the 
several  states  and  tend  to  lead  to  labor  disputes  burdening 
and  obstructing  commerce  and  the  free  flow  of  commerce. 

The  aforesaid  acts  of  the  respondents  as  hereinabove  set 
forth  constitute  unfair  labor  practices  affecting  commerce 
within  the  meaning  of  Section  8,  subdivisions  (1)  and  (3) 
and  Section  2,  subdivisions  (6)  and  (7)  of  said  Act. 

WHEREFORE  the  National  Labor  Relations  Board  on 
the  25th  day  of  October,  1937,  issues  its  complaint  against 
The  Press  Co.,  Inc.,  and  The  Gannett  Co.,  Inc.,  respondents. 

2486  United  States  of  America 
Before  the  National  Labor  Relations  Board 

Second  Region 
Case  No.  II-C-574 

In  the  Matter  of  The  Press  Co.  Inc.  and  The  Gannett  Com¬ 
pany  and  Tri-City  Newspaper  Guild  of  Albany,  Troy 
and  Schenectady,  New  York 

Intermediate  Report 

Upon  charges  duly  made  and  acting  pursuant  to  proper 
authority,  the  National  Labor  Relations  Board,  by  Elinore 
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M.  Herrick,  its  Regional  Director  for  the  Second  Region, 
issued  its  complaint  against  The  Press  Co.  Inc.  and  the 
Gannett  Company,  respondents  herein.  The  complaint 
and  notice  of  hearing  were  duly  served  upon  the  respon¬ 
dents. 

The  complaint  alleged  that  respondents  had  engaged  in 
unfair  labor  practices  affecting  commerce  within  the  mean¬ 
ing  of  Section  8,  subdivisions  (1)  and  (3),  and  Section  2, 
subdivisions  (6)  and  (7)  of  the  Act.  The  respondents’  an¬ 
swers  admitted  some  of  the  specific  acts  alleged  in  the  com¬ 
plaint  but  denied  that  they  had  engaged  in  any  unfair  labor 
practices,  and  set  forth  in  effect  several  affirmative  de¬ 
fenses.  In  addition,  the  respondent  The  Gannett  Company 
denied  that  it  was  an  employer  within  the  meaning  of  the 
Act. 

Pursuant  to  the  notice  of  hearing,  the  undersigned,  as 
Trial  Examiner  of  the  National  Labor  Relations  Board 
designated  to  conduct  hearings  in  this  case,  conducted  a 
hearing  from  October  25  to  26,  1937,  from  December  13  to 
20,  1937,  and  from  January  17  to  21,  1938.  The  respon¬ 
dents,  the  Union  and  the  Board  appeared  by  attorneys  and 
participated  in  the  hearing.  Full  opportunity  to  be 
2487  heard,  to  cross-examine  witnesses,  and  to  produce 
evidence  bearing  upon  the  issues,  was  afforded  to 
the  parties.  The  parties  wrere  granted  a  reasonable  period 
for  oral  argument  at  the  close  of  the  hearing  and  were 
afforded  an  opportunity  to  file  briefs.  None  of  the  parties 
availed  itself  of  the  opportunity  to  argue  or  file  briefs. 

At  the  commencement  of  the  hearing  the  attorney  for 
the  Board  moved  to  amend  the  complaint  by  striking  out 
the  name  of  Frank  Mahon,  and  by  substituting  the  date 
September  1935  in  place  .of  April  1937  in  paragraph  9.  He 
also  moved  to  amend  the  complaint  to  add  two  additional 
paragraphs  which  alleged  that  on  or  about  July  1,  1937,  the 
respondents  did  order  and  direct  Ray  Mowers  and  Jo  Leon¬ 
ard  to  perform  such  onerous  duties,  which  were  so  inferior 
to  the  work  to  which  they  had  been  accustomed,  as  to  com¬ 
pel  them  in  and  about  October  1937  to  resign ;  that  the  re¬ 
spondents  gave  said  inferior  assignments  to  said  individ¬ 
uals  because  they  joined  and  assisted  the  Union.  This  mo¬ 
tion  to  amend  was  granted  and  the  Trial  Examiner  allowed 
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respondents  a  resonable  period  in  which  to  file  amended 

answers.  The  amended  answers  denied  the  allegations  as 

to  Rav  Mowers  and  Jo  Leonard. 

% 

During  the  hearing  counsel  for  respondents  moved  to 
dismiss  the  complaint  on  various  grounds,  as  follows:  (1) 
For  lack  of  jurisdiction,  because  they  contended  the  Board 
failed  to  prove  that  respondents  were  engaged  in  interstate 
or  foreign  commerce.  Decision  having  been  reserved  on 
this  motion  it  is  now  hereby  denied;  (2)  that  this  proceed¬ 
ing  is  in  violation  of  the  First  and  Fifth  Amendments  to 
the  Constitution  of  the  United  States:  (3)  that  the  Union 
was  not  a  labor  organization  within  the  meaning  of  the  Act : 
(4)  that  the  Board  failed  to  prove  a  case  as  to  any  of  the 
individuals  named  in  the  amended  complaint:  (5)  that  The 
Gannett  Company  is  not  an  employer  within  the  meaning 
of  the  Act:  ((>)  that  the  Board  failed  to  prove  that  respon¬ 
dents  interfered  with  union  activities:  and  (7)  that  the 
Board  has  prejudged  the  case  and  is  therefore  dis- 
2488  qualified  by  reason  of  its  failure  to  observe  due  proc¬ 
ess.  These  motions  were  denied.  The  Examiner 
reserved  decision  on  various  motions  made  by  counsel  for 
the  respondents  and  counsel  for  the  Union,  who  contended 
that  various  proposed  exhibits  and  testimony  were  in  vio¬ 
lation  of  the  First  Amendment  to  the  Constitution.  These 
motions  are  now  hereby  denied  and  the  proposed  exhibits 
are  hereby  received  in  evidence.  Decision  having  been  re¬ 
served  on  the  motion  to  strike  out  the  testimony  of  one 
Alice  Raymond,  it  is  now  hereby  denied.  The  motion  made 
by  counsel  for  the  Board  at  the  conclusion  of  the  entire 
case  to  conform  the  pleadings  to  the  proof  was  granted. 

Upon  the  record  as  thus  made,  the  stenographic  report 
of  the  hearing  and  all  the  evidence,  including  oral  testi¬ 
mony.  documentary  and  other  evidence  received  at  the  hear¬ 
ing.  the  undersigned  makes  in  addition  to  the  above,  the  fol¬ 
lowing  specific  findings  of  fact: 

Findings  of  Fact 
I.  The  respondents 

1.  The  respondent.  The  Press  Co.  Inc.,  a  New  York  cor¬ 
poration  organized  in  lb2>\  has  its  principal  office  and  place 
of  business  at  Albany,  Xew  York.  It  owns,  prints  and  pub- 
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lishes  the  Knickerbocker  News,  an  afternoon  and  evening 
newspaper.  Prior  to  July  1,  1937,  it  published  a  morning 
newspaper  known  as  the  Knickerbocker  Press,  winch  also 
appeared  on  Sundays,  and  an  evening  paper  known  as  the 
Albany  Evening  News. 

2.  The  respondent,  The  Gannett  Company,  is  a  New 
York  corporation  organized  in  1923  and  owns  100  per  cent 
of  the  voting  stock  of  the  respondent,  The  Press  Co.  Inc.  It 
owns  and  controls  a  majority  of  the  capital  or  voting  stock, 
and  in  very  few  instances  the  minority  stock,  of  other  cor¬ 
porations  which  own  and  publish  approximately  It)  news¬ 
papers,  most  of  which  are  located  in  the  State  of  New 
York,  others  being  located  in  the  States  of  Illinois,  Con¬ 
necticut  and  New  Jersey.  It  also  owns  the  controlling  and 
minority  stock  of  several  radio  stations,  all  but  one  of 
which  are  located  in  New  York.  Frank  E.  Gannett 
2489  is  the  president,  Frank  E.  Tripp  the  vice  president, 
and  II.  \Y.  Cruickshank  the  secretary  of  both  respon¬ 
dents.  These  individuals  in  most  instances  appear  in  the 
same  capacity  as  officers  and  directors  of  the  subsidiary 
and  affiliated  companies. 

II.  The  unfair  labor  practices 
A.  The  Union 


3.  The  Tri-City  Newspaper  Guild,  herein  called  the 
Guild,  was  started  in  the  City  of  Albany  in  the  month  of 
January  1934.  It  admitted  to  membership  employees  of 
newspapers  published  in  the  Cities  of  Albany,  Troy  and 
Schenectady.  In  March  of  1934  it  received  a  charter  from 
and  became  a  local  of  tin*  American  Newspaper  Guild.  The 
American  Newspaper  Guild,  formerly  affiliated  with  tin* 
American  Federation  of  Labor,  is  now  affiliated  with  tin* 
Committee  for  Industrial  Organization.  Tin*  Guild  was  di¬ 
vided  into  several  units  representing  members  employed 
by  the  various  newspapers  in  the  three  cities  aforemen¬ 
tioned.  Each  unit  had  its  own  officers  and  met  separately 
to  discuss  its  own  problems.  Tin*  members  of  tin*  several 
units  made  up  tin*  Guild  itself,  which  had  its  own  officers 
and  held  regular  meetings. 

4.  The  respondents  contended  that  the  Guild  was  nol  a 
labor  organization  within  the  meaning  of  tin*  Act.  Tin* 
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undersigned  finds  to  the  contrary.  The  Guild  is  a  volun¬ 
tary  organization  ol*  workers  created  for  the  purpose  of 
collective  bargaining  with  respect  to  labor  disputes,  griev¬ 
ances,  wages,  hours  and  working  conditions.  It  is  a  labor 
organization  within  the  meaning  of  Section  2,  subdivision 
(5)  of  the  Act. 


B.  The  emits  preeediuf)  the  abandon  incut  of 

bovker  Press 


me  a  men  et 


5.  The  undersigned  finds  that  The  Gannett  Company  is 
a  proper  respondent  herein;  the  evidence,  as  will  be  more 
fully  discussed  hereinafter,  reveals  that  The  Press  Co. 

Inc.  was  not  completely  autonomous  but  rather  an 
2490  integral  part  of  the  parent  organization  and  subject 
to  its  control,  both  as  to  its  labor  and  business  poli¬ 
cies.  However,  the  undersigned  hereafter  in  using  the 
word  “respondent"  is  referring  specifically  to  The  Press 
Co.  Inc.,  since  in  most  instances  the  Guild  was  dealing  di¬ 
rectly  with  it,  except  as  indicated  otherwise. 

(j.  In  March  of  193(>  the  Guild  presented  a  proposed  con¬ 
tract  (Board  Exhibit  Xo.  57)  to  the  then  publisher  of  the 
respondent,  Arthur  I).  Ileeox,  relating  to  all  editorial  de¬ 
partment  employees.  The  Guild  negotiating  committee  at 
that  time  consisted  of  Zoe  B.  Pales,  who  was  secretary- 
treasurer  and  since  January  1937  president  of  the  Guild 
and  a  former  employee  of  the  respondent,  then  employed 
by  the  Albany  Timcs-Cnion,  a  Ifearst  newspaper,  and  John 
Wanhopc  and  Warren  Flood,  employees  of  the  respondent. 
Ileeox  replied  that  he  would  have  to  take  the  entire  matter 
U])  with  “’Rochester/*  The  Gannett  Company  had  its  cen¬ 
tral  offices  in  that  city. 

7.  One  Byron  J.  Lewis  arrived  in  Albany  in  October 
1935,  presumably  to  make  a  survey  of  the  Gannett  papers 
there,  “in  the  nature  of  a  doctor  examining  a  patient  to  sec 
what  was  wrong  with  the  patient."  Lewis  informed  one 
Austin  J.  Scanned  that  In*  was  to  be  in  charge  of  both  Al¬ 
bany  papers  for  about  (>  months  until  lie  had  carried  out  the 
recommendations  he  would  make  in  his  survey.  However. 
Lewis  remained  in  Albany,  in  charge  of  tin*  editorial  de 
partments  of  both  the  Knickerbocker  Press  and  the  Albany 
Evening  Xews,  with  the  title  of  editorial  director,  and  still 
maintained  that  title  while  the  hearing  was  in  progress. 
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8.  On  March  23,  1936,  the  negotiating  committee  of  the 
Guild  again  met  with  the  respondent,  represented  by  Ilecox 
and  Lewis.  There  was  also  present  M.  V.  Atwood,  who 
came  from  the  central  office  in  Rochester  and  was  known 
as  the  associate  editor  of  the  Gannett  newspapers.  It  is 
especially  significant  that  Atwood,  who  was  not  an  official 

of  nor  in  the  employ  of  The  Press  Co.  Inc.,  never- 
2491  thelcss  stated,  according  to  the  uncontradicted  testi¬ 
mony  of  Miss  Pales,  at  this  meeting  “that  he  hoped 
that  the  editorial  department  employees  would  reconsider 
before  deciding  to  go  trade  unionist.’'  Lewis  was  quoted 
as  saying  that  the  institution  of  the  wage  scale  in  the  pro¬ 
posed  contract  “would  mean  that  five  or  six  persons  would 
have  to  be  fired." 

9.  In  May  1936,  Ilecox  was  replaced  by  the  new  pub¬ 
lisher  of  the  respondent,  A.  #J.  McDonald.  Negotiations  for 
a  contract  continued  until  February  1937,  Atwood  being 
present  at  several  of  the  conferences.  McDonald  informed 
the  committee  that  he  had  no  power  to  reach  a  final  agree¬ 
ment  with  the  Guild  but  if  any  tentative  agreement  was 
reached  ho  would  recommend  it  to  “Rochester"  for  final 
approval.  On  February  11.  1937,  a  tentative  agreement 
was  reached  with  McDonald  who  agreed  to  recommend  it 
to  “Rochester."  On  February  17,  1937,  the  Guild  reached 
an  agreement  with  the  Albany  Times-Union,  a  ITearst 
newspaper  in  Albany,  which  agreed  to  post  a  bulletin- 
board  statement  of  policy  as  to  wages  and  working  condi¬ 
tions  to  become  effective  as  of  March  1,  1937.  Evidently 
the  terms  of  the  Hearst  agreement  were  more  favorable  to 
the  Albany  Times-Union  than  the  terms  of  the  agreements 
which  McDonald  had  recommended  to  Rochester.  On  Feb¬ 
ruary  27,  McDonald  submitted  to  the  Guild  a  proposed  bul¬ 
letin-board  statement  of  policy  which  was  practically  the 
same*  as  the  Albany  Times-Union  policy  and  which  boro  no 
relation  to  the  tentative  agreement  reached  with  McDon¬ 
ald  on  February  11.  1937.  McDonald's  proposal  was  re¬ 
jected  by  the  Guild  and  it  approved  of  new  demands 
(Board  Exhibit  No.  61)  which  it  submitted  to  the  respon¬ 
dent  in  the  form  of  a  counter  proposal,  together  with  a 
statement  (Board  Exhibit  No.  62).  Topics  of  the  latter  ex¬ 
hibit  were  mailed  to  Gannett  and  Atwood.  Board  Exhibit 
No.  62  in  part  stated,  “The  Guild  now  rec0gni7.es  that  the 
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Press  Company’s  tactic  has  been  to  ‘stall’  the  Guild  until 
agreement  was  reached  between  the  Guild  and  the  opposi¬ 
tion  paper  in  Albany;  and  then  to  concede  the  Guild  as  much 
and  only  as  much  as  the  opposition  agreement  made  nec¬ 
essary/'  and  further,  “the  Guild  has  evidence  of 
2492  numerous  examples  of  vicious  efforts  to  destroy  the 
Guild  in  the  Press  Company  and  to  intimidate  its 
members.’'  In  this  connection  the  Guild  presented  testi¬ 
mony  to  the  effect  that  over  the  approximate  period  of  a 
year  during  which  the  negotiations  took  place  the  respon¬ 
dent  gave  individual  increases  in  salary  to  employees  in 
the  editorial  department  and  that  the  raises  received  by  the 
negotiating  committee  and  the  officers  of  the  Guild  were 
greater  than  those  received  by  other  employees. 

10.  The  Guild  also  passed  a  provisional  strike  resolution 
setting  a  deadline  for  March  7,  1927,  for  completing  an 
agreement  by  the  respondent  to  the  counter  proposals 
made  by  the  Guild.  Telegrams  (Board  Exhibit  Xos.  63 
and  64)  were  sent  to  Gannett  and  Atwood  informing  them 
that  a  crisis  had  been  reached  in  the  negotiations  and  that 
a  meeting  with  a  qualified  representative  was  necessary. 
As  a  result  of  this  action  the  Guild’s  representatives  met 
with  H.  AV.  Cruickshank  on  March  6,  1937.  Miss  Fales  in¬ 
formed  Cruickshank  of  the  negotiations  that  had  taken 
place  over  the  past  year  and  accused  the  respondent  of 
persistent  attempts  of  intimidation,  “attempts  by  the  man¬ 
agement  to  lay  a  ground  work  for  charges  of  incompetence 
and  inefficiency  against  workers  receiving  less  than  the 
minimums  which  the  Guild  was  demanding,  against  workers 
for  whom  raises  would  be  required/'  and  “that  workers 
in  the  editorial  department  receiving  more  than  the  Guild 
minimums  had  been  informed  by  the  management  that  in¬ 
stitution  of  the  Guild  minimums  would  prevent  their  get¬ 
ting  raises."  Cruickshank  replied  that  Gannett  had  no  idea 
anything  like*  this  was  going  on  in  Albany  and  gave  bis 
word  that  the  intimidation  would  stop;  that  he  could  not 
agree  to  the  Guild  or  closed-shop  demand,  but  that  if  this 
demand  was  waived  there  would  be  no  recurrence  of  in¬ 
timidation  or  anti-Guild  practice.  The  committee  also  in¬ 
formed  Cruickshank  that  Lewis  had  hired  several  new  em¬ 
ployees  recently  and  accused  him  of  taking  on  these  em- 
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ploves  with  the  understanding'  that  membership  in  the 
Guild  was  frowned  upon. 

11.  As  a  result  of  the  meeting  with  Oruickshank, 

2493  the  Guild  agreed  to  the  waiver  of  the  Guild  shop, 
provided  that  the  respondent  would  communicate  in 

writing  with  three  of  the  recent  employees  hired  by  it,  as¬ 
suring  them  they  were  free  to  join  the  Guild  as  far  as  the 
management  was  concerned  and  that  membership  in  the 
Guild  would  not  interfere  with  their  future  advancement 
in  the  organization.  On  March  8,  1937,  the  Guild  commit¬ 
tee  met  with  Oruickshank  and  McDonald,  and  the  latter 
agreed  to  send  a  letter  to  the  three  recent  employees  named 
by  the  Guild.  In  referring  to  charges  of  intimidation 
against  the  management,  the  committee  had  informed 
Oruickshank  that  it  was  at  all  times  referring  to  Lewis.  As 
a  result  thereof,  Oruickshank  informed  the  committee  that 
in  the  future  all  grievances  were  to  he  taken  up  with  Mc¬ 
Donald.  Heretofore,  they  had  been  taken  up  with  Lewis, 
the  editorial  director.  It  is  interesting  to  note  that  when 
the  Guild  committee  reached  an  agreement  with  Oruick¬ 
shank  he  informed  it,  “I  am  going  to  get  hell  when  I  go 
back  to  Rochester  for  having  given  you  so  much,”  but,  rec¬ 
ognizing  that  the  Guild  did  have  a  complaint  of  discrimina¬ 
tion,  he  had  gone  beyond  his  instructions  and  reached  an 
agreement  which  in  essence  granted  the  Guild  all  of  its  de¬ 
mands,  except,  the  one  for  a  Guild  shop.  As  a  result  of  the 
March  8  meeting,  the  respondent  posted  a  bulletin-board 
statement  of  policy  as  to  wages  and  working  conditions  to 
be  effective  for  one  year  (Board  Exhibit  Xo.  60). 

12.  On  May  27,  1937,  the  respondent  claims  it  received 
an  offer  from  the  TIcarst  newspapers  to  purchase  all  of  its 
assets,  but  declined  the  offer;  that  on  June  22,  1937,  negotia¬ 
tions  were  commenced  which  resulted  in  the  respondent 
giving  up  the  morning  and  the  Sunday  field  by  the  sale  of 
the  Knickerbocker  Press  circulation  lists  to  the  ITearst 
newspapers,  and  in  turn  the  respondent  purchased  the  eve¬ 
ning  circulation  lists  of  the  Albany  Times-Union,  which 
took  over  the  morning  and  Sunday  field  formerly  served  by 
the  Knickerbocker  Press.  The  Knickerbocker  Press  and 
the  Evening  News  merged  and  subsequently  were  known 
as  the  Knickerbocker  News.  On  June  25,  1937,  Mc- 

2494  Donald  informed  the  department  heads  of  the  re- 
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spondent’s  papers  of  the  decision  to  abandon  the  morn¬ 
ing-  and  Sunday  field  and  instructed  them  4 4 to  select  an 
adequate  staff  from  the  people  best  equipped  to  serve 
their  needs  from  the  combined  staffs  of  the  two  or  three 
papers.”  McDonald  did  not  limit  his  department  heads 
as  to  the  number  of  employees  to  be  retained  on  the  re¬ 
maining  newspaper,  but  asked  them  to  submit  the  list  of 
those  retained  for  his  approval.  It  was  Lewis,  therefore, 
who  made  the  selection  of  the  employees  to  be  retained  in 
the  editorial  department,  despite  the  fact  that  McDonald 
was  well  aware  of  the  Guild’s  accusation  of  Lewis’  anti- 
Guild  attitude.  It  is  significant  to  note,  as  regards  the 
question  of  The  Gannett  Company  being  a  proper  respon¬ 
dent,  that  Atwood  collaborated  with  Lewis  to  some  extent 
as  to  the  selection  of  the  editorial  employees. 

13.  About  midnight  of  June  29,  1937,  a  notice  (Board 
Exhibit  X o.  71)  was  posted,  affecting  the  editorial  employ¬ 
ees,  announcing  the  abandonment  of  the  Knickerbocker 
Press  and  setting  forth  the  names  of  the  employees  re¬ 
tained,  the  others  of  course  being  discharged.  Of  approxi¬ 
mately  74  editorial  employees,  29  were  dismissed  and  45 
retained.  Out  of  the  29  dismissed,  27  were  members  of  the 
Guild  (six  being  officers  of  the  Guild),  and  of  the  45  re¬ 
tained,  11  were  11011-Guild  members. 

14.  On  June  30,  1937,  the  Guild,  as  a  result  of  the  mer¬ 
ger  and  the  dismissals,  passed  a  strike  resolution  condi¬ 
tioned  upon  action  on  certain  demands  which  were  put  be¬ 
fore  both  respondents  (Board  Exhibit  Xo.  74).  McDonald 
informed  the  Guild  that  he  had  no  authority  to  answer  its 
demands  in  any  way  but  that  he  would  have  to  take  the  mat¬ 
ter  up  with  “Rochester."  The  Guild  committee  informed 
McDonald  “that  the  persons  discharged  were  selected  in 
an  effort  on  the  part  of  the  management  to  destroy  the 
leadership  of  the  Guild.”  McDonald  admitted  that  the 
lists  of  those  to  be  retained  and  those  to  be  discharged  had 
been  compiled  by  Lewis  and  Atwood  and  that  he  had  ac¬ 
cepted  their  recommendations  without  going  into  the  mat¬ 
ter  at  all.  It  must  be  borne  in  mind  that  subsequent  to  the 

posting  of  the  March  agreement  the  Guild  took  up 
2495  all  of  its  grievances  with  McDonald  and  not  with 

Lewis.  Despite  further  negotiations  with  the  re¬ 
spondents  as  to  the  Guild  demands  and  the  intervention  of 
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a  mediator  of  the  New  York  State  Department  of  Labor, 
the  parties  failed  to  agree  on  any  settlement.  The  Guild, 
instead  of  going  on  strike,  filed  charges  with  the  Board 
resulting  in  the  hearing  herein. 

15.  As  stated  heretofore,  the  Guild  contended  that  it  was 
Lewis  who  was  in  the  main  responsible  for  acts  of  discrim¬ 
ination  against  the  Guild  and  that  his  selection  of  the  em¬ 
ployees  to  be  retained  at  the  time  of  the  merger  was  de¬ 
cidedly  influenced  by  his  antagonism  and  his  desire  to 
“break”  the  Guild.  Cameron  W.  Hyde,  who  testified  under 
subpoena  for  the  Board,  shed  considerable  light  on  Lewis’ 
anti-Guild  attitude.  Hyde  had  been  employed  by  the  re¬ 
spondent  for  about  19  years  and  over  that  period  of  time 
had  advanced  from  copy  boy  to  managing  editor  of  both 
the  Knickerbocker  Press  and  the  Albany  Evening  News. 
When  Lewis  came  to  Albany  he  became  Hyde’s  superior 
and  assumed  the  responsibility  that  Hyde  had  over  the 
personnel  and  the  news  column.  Hyde  testified  that  prior 
to  Lewis’  regime  he  had  no  trouble  with  the  Guild.  He  ad¬ 
mitted  that  Lewis  was  definitely  not  in  sympathy  with  the 
Guild  and  on  one  occasion  had  referred  to  members  of  the 
Guild  as  “Guild  rats/’ 

lb.  Austin  J.  Scanned,  who  had  been  city  editor  of  the 
Albany  Evening  News  and  then  of  the  “Knickerbocker 
Press,  related  that  Lewis  had  said,  “The  God  damn  labor 
union  is  wrecking  this  newspaper.”  This  conversation 
took  place  subsequent  to  the  agreement  reached  with  the 
Guild  in  March  1937.  Shortly  after  Lewis  came  to  Albany 
he  had  a  conversation  with  one  John  Wanhope  wherein 
Lewis  expressed  the  opinion  that  there  was  really  no  need 
for  newspapermen  to  organize  and  form  a  labor  union  and 
was  very  condemnatory  of  all  labor  unions;  that  during 
the  period  of  the  Guild  negotiations  for  a  contract,  Lewis 
was  continually  protesting  that  he  could  not  run  an  edito¬ 
rial  room  and  have  a  Guild  there  at  the  same  time;  that 
there  was  no  need  to  have  a  union.  Ray  Mowers  quoted 
Lewis  as  stating  that  “Rochester  has  cut  off  my  money 
because  of  the  activities  of  that  God  damned  labor 
union/’ 

249b  17.  The  testimony  of  Alice  Raymond,  who  was  sec¬ 

retary  to  Lewis  and  typed  letters  that  he  sent  to 
Rochester,  mostly  to  Atwood,  throws  some  light  on  Lewis’ 
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attitude  toward  the  Guild.  She  testified  that  the  Guild  and 
its  activities  and  active  Guild  members,  such  as  Janet 
Scott,  AYanhope  and  Scanned,  were  frequently  mentioned 
in  these  letters.  Lewis  evidently  was  kept  well-informed 
of  the  Guild  meetings,  as  the  following  testimony  of  Miss 
Raymond  indicates: 

“Q.  Do  you  know  when  the  Guild  would  have  its  meeting? 
A.  Usually  on  Sunday. 

Q.  When  would  you  get  dictation  about  the  Guild  meet¬ 
ing?  A.  Usually  on  Monday. 

Q.  What  would  be  the  general  nature  of  the  dictation 
about  the  Guild  meetings?  A.  Relating  to  what  went  on  at 
the  meetings  and  what  the  Guild  was  planning. 

Q.  Were  names  mentioned  of  particular  members  who 
took  part  in  the  meeting?  A.  As  I  recall,  yes.” 

In  another  letter  to  Rochester,  Lewis  wrote  that  a  recent 
employee  in  the  editorial  department  by  the  name  of  Robert 
McCain  would  not  become  a  member  of  the  Guild.  It  is 
significant  to  note  that  McCain  was  not  discharged  at  the 
time  of  the  merger  and  was  the  employee  who  replaced 
Wanhope  when  he  was  discharged. 

18.  From  the  testimony  it  is  clear  that  Lewis’  antagonism 
and  hostility  existed  at  the  time  when  he  made  the  selection 
of  employees  to  be  retained  on  the  merged  newspaper  and 
largely  influenced  him  in  determining  which  employees 
were  to  be  retained.  Perforce,  due  to  the  fact  that  the 
greater  majority  of  the  editorial  employees  were  Guild 
members,  a  large  number  of  them  would  have  to  be  in¬ 
cluded  in  those  discharged.  Nevertheless,  the  fact  that  out 
of  29  employees  discharged  only  two  were  non-Guild  mem¬ 
bers  and  out  of  45  retained  11  were  non-Guild  members  is 
clearly  open  to  suspicion  and,  when  taken  together  with 
Lewis’  anti-Guild  prejudice  and  the  inclusion  of  6 
2497  officers  of  the  Guild  with  the  29  discharged,  leads 
to  the  definite  conclusion  that  Guild  membership  was 
a  determining  factor  in  some  of  the  discharges  hereinafter 
discussed  in  detail.  Despite  these  facts,  however,  the  only 
person  able  to  satisfactorily  explain  the  basis  of  the  selec¬ 
tion  of  those  employees  discharged  failed  to  testify.  Lewis 
was  not  called  as  a  witness  for  the  respondents  nor  was 
any  explanation  offered  for  his  failure  to  testify.  Testi¬ 
mony  concerning  Lewis’  actions  and  statements  were  not, 
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in  the  main,  contradicted.  Similarly,  neither  Atwood  nor 
Cruicksliank  testified,  nor  was  any  explanation  offered  for 
their  failure  to  testify.  McDonald  was  called  by  the  re¬ 
spondents,  but  on  direct  examination  merely  testified  as 
to  the  events  concerning  the  deal  with  the  Hearst  news¬ 
papers.  Although  discrimination  by  Lewis  because  of 
Guild  membership  and  activity  when  he  selected  the  em¬ 
ployees  to  be  retained  on  the  remaining  newspaper  was 
prima  facie  established  by  the  facts  adduced  by  the  Board, 
a  careful  study  of  the  testimony  reveals  that  this  conclusion 
of  discrimination  is  negatived  as  to  some  of  the  individuals 
named  in  the  complaint  but  not  as  to  all. 

C.  The  Discharges . 

19.  Austin  J.  Scanned  was  first  hired  by  the  respondent 
in  1923  as  a  rewrite  man  at  $35  a  week.  He  left  Albany 
after  working  there  for  several  months  and  returned  as 
city  editor  of  the  Knickerbocker  Press  at  $50  a  week,  and 
after  approximately  V/2  years  in  this  position  was  trans¬ 
ferred  to  the  Albany  Evening  News  as  city  editor.  This 
was  considered  as  a  promotion,  because  the  Evening  News 
was  a  larger  paper  and  Scanned  received  a  further  in¬ 
crease  of  $5  a  week,  which  brought  his  salary  to  $68  a 
week,  and  he  continued  as  city  editor  until  April  or  May 
of  1935,  when  he  was  made  news  editor,  at  which  time 
another  increase  brought  his  salary  to  $75  a  week.  In 
January  of  1936,  Lewis  changed  Scanned ’s  position  to  that 
of  city  editor  but  with  no  decrease  in  salary,  and  he  con¬ 
tinued  in  that  position  until  on  or  about  May  1,  1937,  when 
he  was  informed  by  Lewis  that  he  would  be  trans- 
2498  ferred  to  the  Knickerbocker  Press  as  city  editor,  re¬ 
placing  Jerome  Walker  who  assumed  Scannell’s 
position  on  the  News.  Scanned  was  a  charter  member  of 
the  Guild  and  was  elected  as  its  president  in  1935,  and  at 
ad  times  was  one  of  its  most  active  members.  Scanned 
testified  that  in  the  first  month  after  his  transfer  to  the 
Knickerbocker  Press  it  reached  the  highest  circulation  in 
its  history.  It  must  be  borne  in  mind  that  the  Knicker¬ 
bocker  Press  was  the  least  profitable  of  the  two  newspapers 
of  The  Press  Co.,  Inc.,  and  was  operating  on  a  restricted 
budget  with  a  limited  personnel.  Although  Scanned  lodged 
no  official  complaint  with  the  Guild  as  a  result  of  his  trans- 
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fer  to  the  Knickerbocker  Press,  the  Guild  grievance  com¬ 
mittee  discussed  the  matter  with  McDonald,  stating  that 
Scannell  had  received  inadequate  notice  of  the  transfer. 
McDonald  agreed  that  the  notice  was  not  adequate  but  the 
order  came  from  Rochester  and  that  it  was  as  much  a  sur¬ 
prise  to  him  as  to  the  Guild  and  that  there  would  be  no 
repetition  of  transfers  without  notice.  Two  or  three  weeks 
subsequent  to  Scannell ’s  transfer,  John  Wanhope  was 
transferred  from  the  News  to  the  Press.  The  grievance 
committee  again  complained  to  McDonald  stating  that 
Wanhope  had  received  inadequate  notice,  and  it  was  on 
this  occasion  that  McDonald  stated  that  the  transfer  of 
Scannell  and  Wanhope  was  for  the  purpose  of  bolstering 
the  Knickerbocker  Press  staff. 

20.  Scannell  was  discharged  at  the  time  of  the  merger. 
Jerome  Walker,  who  was  retained  as  city  editor  of  the  com¬ 
bined  remaining  newspaper,  was  not  a  Guild  member. 
Scannell  obtained  employment  on  another  newspaper  some¬ 
time  after  his  discharge.  Scannell  was  discharged  because 
of  his  Guild  membership  and  Guild  activity. 

21.  John  Wanhope  was  hired  by  the  respondent  as  a  re¬ 
porter  in  January  1929  at  a  salary  of  $55  to  $60  a  week  and 
had  15  years’  prior  newspaper  experience.  He  received 
several  increases  and  was  getting  $70  a  week  at  the  time 
of  his  discharge,  which  was  above  the  average  salary  paid 
to  employees  in  the  editorial  department.  Wanhope  was 

assigned  to  many  feature  stories  and  received  ex- 
2499  ceptional  praise  for  his  stories.  As  late  as  May  21, 

1937,  he  received  praise  in  an  editorial  which  ap¬ 
peared  in  the  Albany  Evening  News  and  referred  to  Wan¬ 
hope  as  a  brilliant  reporter  and  a  keen  student  of  city  gov¬ 
ernment.  In  March  of  1936  he  was  publicly  commended  by 
Lewis  at  a  staff  conference.  Board  Exhibit  No.  83  is  a 
note  from  Lewis  to  Wanhope  stating,  “seldom  have  I  read 
a  better  story  than  your  interview  with  Colonel  Greene.” 
Wanhope  also  received  commendation  in  editorials  appear¬ 
ing  on  January  5,  1937,  and  May  6,  1937  (Board  Exhibit 
No.  82).  He  was  assigned  to  interview  prominent  state  and 
national  officials  and  internationally  famous  persons. 
Sometime  prior  to  Wanhope ’s  transfer  to  the  Knicker¬ 
bocker  Press  late  in  May  or  early  in  June  of  1937,  Wan¬ 
hope  was  relieved  of  much  routine  work.  Lewis  informed 
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Wanhope  that  he  wanted  him  to  handle  the  bigger  and 
more  important  stories.  This  testimony  was  corroborated 
by  Scannell  to  the  effect  that  he  received  instructions  from 
Lewis  to  relieve  Wanhope  of  routine  duties  because  he 
wanted  him  for  important  stories.  When  Lewis  informed 
Wanhope  of  his  transfer  to  the  Knickerbocker  Press,  Wan¬ 
hope  strenuously  protested,  stating  that  he  heard  that 44  the 
Knickerbocker  Press  was  going  to  fold;  that  it  was  on  its 
way  out;  that  negotiations  had  taken  place  in  New  York 
City  that  the  Knickerbocker  Press  was  going  to  be  sold;” 
that  the  transfer  was  an  effort  to  push  him  out,  and  he 
asked  Lewis  to  fire  him.  Lewis  refused  to  discharge  him, 
stating  that  the  4 ‘staff  of  the  Knickerbocker  Press  was 
composed  of  young  and  inexperienced  people,  and  the}7 
wanted  a  more  stable  and  experienced  person  to  strengthen 
the  staff.”  Wanhope  was  a  charter  member  of  the  Guild 
and  became  its  first  president  and  was  active  on  many 
Guild  committees.  It  is  interesting  to  note  that  when 
Wanhope  was  transferred  to  the  Knickerbocker  Press  one 
Bert  McCain  was  transferred  from  the  Knickerbocker 
Press  to  the  Albany  Evening  News.  McCain  had  only  been 
in  the  employ  of  the  respondent  for  several  months  and 
was  retained  on  June  30,  1937,  although  Wanhope  was 
discharged.  Wanhope  obtained  gainful  employment  sub¬ 
sequent  to  his  discharge  but  not  in  the  newspaper 
2500  field.  Wanhope ’s  dismissal  resulted  from  his  Guild 
membership  and  activity. 

22.  Henry  E.  Christman  was  hired  as  a  reporter  in  No¬ 
vember  1928  at  $25  a  week;  about  a  year  later  he  received 
an  increase  to  $30,  and  in  1936  Lewis  raised  his  salary  to 
$35  a  week.  As  a  result  of  the  Guild  agreement,  Christ¬ 
man’s  salary  was  raised  to  $40.  Christman  covered  the 
Albany  City  Hall  for  the  Evening  Press  and  did  some 
school  and  real  estate  news  for  both  newspapers  of  the 
respondent.  Christman  testified  that  he  received  praise 
from  his  superiors  and  “had  never  been  called  on  the 
carpet,  or  threatened  with  being  fired.”  He  was  a  charter 
member  of  the  Guild,  active  on  many  committees,  and  was 
elected  chairman  of  the  Albany  Evening  News  Unit  of  the 
Guild  for  the  year  1937.  He  was  the  husband  of  Miss  Fales, 
who  was  the  president  of  the  Guild  for  the  year  1937. 
Christman  was  one  of  the  29  editorial  employees  discharged, 
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and  in  the  main  his  duties  were  taken  over  by  Julius  Heller, 
a  non-Guild  member.  Heller  had  at  one  time  been  a  mem¬ 
ber  of  the  Guild,  but  in  1936  was  expelled  for  nonpayment 
of  dues.  Heller  had  been  in  charge  of  the  Troy  office  of 
the  respondent  for  about  15  years  and  was  the  subject  of 
several  complaints  emanating  from  that  office,  to  the  effect 
that  Heller  had  said  that  the  management  will  favor  those 
who  do  not  insist  on  Guild  hours,  and  wall  be  pleased  to 
have  people  who  did  not  belong  or  to  follow’  the  Guild,  and 
that  he  had  worked  the  Troy  office  employees  more  than 
the  40-hour  w’eek  fixed  by  the  respondent.  Rivette,  a 
former  employee  of  the  Troy  office,  testified  that  subse¬ 
quent  to  the  Guild  agreement  Heller  informed  him  that 
“The  Press  Company  would  appreciate  it  if  you  did  not 
join  the  union.  They  have  been  blackjacked  into  giving  you 
this  raise.  It  w’ould  be  a  good  idea  to  stay  loyal  to  them.,, 
The  complaints  about  the  overtime  in  the  Troy  office  were 
called  to  McDonald’s  attention  several  times  by  the  Guild. 
At  one  meeting  with  the  Guild  grievance  committee,  Mc¬ 
Donald  informed  it  that  he  had  spoken  severely  w’ith  Heller. 
McDonald  was  also  quoted  as  saying,  “Don’t  push  me  too 
much  on  the  Troy  situation,  because  I  don’t  know 
2501  where  wre  are  going  in  Troy.  We  may  fold  up  the 
Troy  office.”  About  a  month  or  two  before  the  mer¬ 
ger,  both  Heller  and  Mary  Freeman,  w’ho  w’as  also  ex¬ 
pelled  from  the  Guild  at  about  the  same  time  as  Heller, 
were  transferred  to  Albany  and  both  of  them  w’ere  retained 
after  the  merger.  In  November  1937,  Christman  obtained 
employment  on  a  new’  publication  in  Albany  at  $60  a  w’eek, 
but  nevertheless  asked  for  reinstatement.  He  testified  that 
the  future  of  any  new’  publication  is  uncertain. 

23.  Christman  wras  discharged  because  of  his  Guild  mem¬ 
bership  and  activity. 

24.  John  T.  Andrew’s  was  hired  by  the  respondent  in 
April  1934  as  a  sports  w’riter  and  w’as  discharged  on  June 
30,  1937.  He  started  at  $30  a  wreek  and  received  two  $5 
increases  to  $40;  these  raises  w’ere  prior  to  the  Guild  agree¬ 
ment  of  March  1937.  Andrews  w’as  elected  secretary- 
treasurer  of  the  Albany  Evening  New’s  Guild  Unit  for  the 
year  1937.  The  sports  department  w’as  composed  of,  in 
addition  to  Andrew’s,  Young,  the  editor,  Flood  and  Dan- 
forth,  w’ho  w’ere  Guild  members,  and  Davidson,  w’ho  was 
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not  a  member  of  the  Guild  and  had  been  in  the  employ  of 
the  respondent  only  since  January  1937.  Andrews  was 
the  only  sports  writer  who  was  discharged,  Young,  Flood 
and  Danforth  remaining  in  the  sports  department  and 
Davidson  being  transferred  to  the  copy  desk.  Andrews 
felt  that  he  should  have  been  assigned  to  the  copy  desk  in 
preference  to  Davidson  and  that  he  was  not  given  this  op¬ 
portunity  because  of  his  Guild  membership.  Andrews’ 
case  is  difficult  to  decide  and  not  free  from  doubt,  but  the 
undersigned  has  come  to  the  conclusion  that  Andrews  was 
not  discriminated  against  for  the  following  reasons:  In 
the  first  place,  the  testimony  indicated  that  Davidson  had 
somewhat  more  copy-desk  experience  than  Andrews,  and 
secondly,  it  was  Flood  who  took  over  Andrews  ’  duties  sub¬ 
sequent  to  the  merger,  and  Flood  had  been  with  the  re¬ 
spondent  longer  than  Andrews.  It  is  also  interesting  to 
note  that  after  the  merger  Lewis  offered  Andrews  a  copy- 
desk  position  on  a  Gannett  newspaper  in  Rochester, 
2502  which  Andrews  turned  down  in  favor  of  a  sports- 
writing  job  he  obtained  on  a  Syracuse  newspaper. 
The  undersigned  finds  that  Andrews  was  not  discharged 
because  of  his  Guild  membership  or  activity. 

25.  Richard  W.  Jackson  was  employed  by  the  respondent 
in  February  1936  as  a  reporter  at  $35  a  week,  his  salary 
being  increased  to  $40  in  March  1937  as  a  result  of  the 
Guild  agreement.  Jackson  became  a  member  of  the  Guild 
in  February  1936,  and  was  elected  comptroller  of  the 
Knickerbocker  Press  Unit  for  the  year  1937.  Jackson  was 
not  retained  at  the  time  of  the  merger  and  about  July  30, 
1937,  secured  a  position  with  the  Associated  Press  in  Buf¬ 
falo.  The  testimony  as  to  Jackson  failed  to  reveal  anv 

•>  * 

exceptional  circumstances  either  as  to  his  ability  or  as  to 
his  Guild  activities  or  otherwise  that  might  indicate  to  the 
undersigned  Lewis’  motive  for  not  retaining  him  at  the 
time  of  the  merger.  Under  all  the  crcumstances  involved 
herein,  the  Board  failed  to  present  sufficient  facts  to  war¬ 
rant  the  conclusion  that  Jackson  was  discharged  because 
of  his  Guild  affiliation  of  activity. 

26.  Jo  Leonard  was  hired  by  the  respondent  in  August 
1926  as  a  reporter,  having  had  6  years’  prior  newspaper 
experience,  at  a  salary  of  $45  a  week.  She  received  two 
increases  of  $5  each,  one  in  1927  and  one  in  1928.  In  1927 
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Miss  Leonard  was  assigned  to  cover  the  State  Capitol  for 
the  Knickerbocker  Press  and,  with  the  exception  of  about 
a  year  and  a  half,  kept  that  assignment  until  the  merger. 
This  assignment  was  probably  considered  the  best  in  Al¬ 
bany,  involving  more  skill  and  judgment  than  others,  and 
required  covering  the  Senate  and  Assembly,  the  laws  en¬ 
acted,  and  the  interviewing  of  prominent  officials.  There 
is  no  doubt  that  Miss  Leonard  was  an  unusually  capable 
reporter  and  that  her  superiors  were  very  much  pleased 
with  her  work.  Board  Exhibit  No.  84  is  a  note  to  Miss 
Leonard  from  Lewis,  dated  March  14,  1936,  stating  in  part 
as  follows:  “I  think  your  ‘Meet  your  Legislator’  column 
represents  an  exceptional  newspaper  performance.  *  •  - 
My  compliments  on  your  handling  of  this  feature.”  She 
also  received  praise  in  the  nature  of  several  adver- 
2503  tisements  by  the  Knickerbocker  Press  about  the  ex¬ 
cellent  coverage  of  the  news  of  Albany,  in  which  her 
name  appeared  as  a  feature  writer.  Miss  Leonard  also  re¬ 
ceived  frequent  “bylines,”  which  meant  that  her  name  ap¬ 
peared  at  the  head  of  a  story.  In  ordinary  editions  there 
would  rarely  be  more  than  two  or  three  “bylines.”  Miss 
Leonard  was  also  assigned  to  cover  important  trials,  stories 
and  political  conventions.  She  was  one  of  the  charter  mem¬ 
bers  of  the  Guild  and  was  very  active  in  its  organization 
and  was  chairman  of  the  Knickerbocker  Press  Unit  for 
the  year  1934.  Miss  Leonard  was  not  discharged  when 
the  Knickerbocker  Press  was  abandoned,  but  after  the  mer¬ 
ger  was  assigned  to  cover  the  various  courts  in  Albany 
which  was  a  full-time,  all-day  job.  She  had  very  little  op¬ 
portunity  to  write  her  own  stories  but  generally  telephoned 
them  to  the  rewrite  men  who  wrote  them  in  the  respon¬ 
dent’s  office.  Miss  Leonard  had  never  before  in  all  her 
experience  with  the  respondent  been  assigned  to  cover  a 
“beat,”  nor  regularly  to  phone  in  her  stories  and  have 
them  rewritten.  No  reason  had  been  given  Miss  Leonard 
by  her  superiors  for  her  assignment  to  the  Court  House 
“beat.”  Discouraged,  unhappy  and  discontented  with  this 
assignment,  Miss  Leonard  resigned  about  the  middle  of  Oc¬ 
tober  1937.  It  is  the  contention  of  the  Board  that  the  re¬ 
spondent  discriminated  against  Miss  Leonard  by  assign¬ 
ing  her  to  the  aforesaid  “beat”  because  of  her  Guild  mem¬ 
bership  and  activity.  However,  one  John  Mooney,  who  was 
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a  Guild  member  and  who  had  been  chairman  and  comp¬ 
troller  of  the  Albany  Evening  News  Unit,  had  been  cover¬ 
ing  the  capitol  for  the  Albany  Evening  News  both  prior 
and  subsequent  to  the  merger.  On  cross-examination  by 
Elisha  Hanson,  the  attorney  for  the  respondent,  Miss 
Leonard  testified  as  follows: 

“Q.  Between  the  time  of  July  1st  and  the  time  of  your 
resignation,  was  the  Legislature  in  session?  A.  No. 

Q.  There  was  no  need  at  that  time  for  two  people  to  be 
here  at  the  Capitol,  was  there?  A.  No.” 

2504  27.  While  the  undersigned  believes  that  Miss 

Leonard’s  membership  and  activity  in  the  Guild  may 
have  been  responsible  for  the  assignment  of  which  she 
complained,  nevertheless,  on  considering  all  of  the  circum¬ 
stances  attendant  to  and  subsequent  to  the  merger,  the  Ex¬ 
aminer  does  not  consider  that  treatment  to  constitute  dis¬ 
crimination  of  such  a  nature  as  to  warrant  a  finding  that 
the  respondent  discriminated,  within  the  meaning  of  the 
Act,  in  regard  to  Jo  Leonard’s  condition  of  employment. 

28.  Ray  A.  Mowers  was  hired  by  the  respondent  in  Jan¬ 
uary  1928  as  a  rewrite  man  and  reporter,  having  had  20 
years  ’  prior  experience,  at  $55.  The  duty  of  a  rewrite  man 
is  to  receive  stores  over  the  telephone  and  to  put  them  in 
proper  shape  for  publication.  The  evidence  indicated  that 
Mowers  was  the  ‘ 4 star”  rewrite  man  of  the  several  doing 
that  type  of  work.  Mowers  also  wrote  feature  stories,  and 
received  commendation  from  his  superiors,  including  Lewis. 
He  was  employed  on  the  News  and  was  retained  after  the 
merger,  but  claims  that  thereafter  he  was  given  assign¬ 
ments  not  suited  to  his  ability  but  such  as  would  ordinarily 
be  given  to  young,  inexperienced  reporters,  consisting  of 
ordinary  obituaries,  the  school  page  and  small  items  of  that 
sort,  and  including  two  news  broadcasts  each  day.  Mowers 
contended  he  was  given  these  assignments  because  of  his 
Guild  membership,  having  been  one  of  its  charter  members 
and  vcrv  active  in  its  work  thereafter.  Dissatisfied  with 
the  type  of  assignments  he  was  getting,  Mowers  resigned 
at  the  end  of  October  1937. 

29.  The  undersigned  reaches  the  same  conclusion  regard¬ 
ing  Mowers  as  he  did  with  respect  to  Jo  Leonard,  that, 
while  his  Guild  membership  may  have  been  responsible  for 
the  change  in  his  assignments,  it  was  of  such  a  nature,  in 
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view  of  all  the  surrounding  circumstances,  as  not  to  war¬ 
rant  a  finding  that  the  respondent  discriminated  within  the 
meaning  of  the  Act  in  regard  to  Mowers’  condition  of  em¬ 
ployment. 

2505  30.  Austin  J.  Scanned,  John  Wanhope  and  Henry 

E.  Christman  were  discharged  by  the  respondents 
on  June  30,  1937,  and  have  since  been  refused  employment 
by  the  respondents  for  the  reason  that  Austin  J.  Scanned, 
John  Wanhope  and  Henry  E.  Christman  joined  and  as¬ 
sisted  a  labor  organization  known  as  the  Tri-City  News¬ 
paper  Guild,  and  engaged  in  concerted  activities  for  the 
purpose  of  collective  bargaining  and  other  mutual  aid  or 
protection. 

31.  By  said  discharge  and  refusal  to  employ  said  Austin 
J.  Scanned,  John  Wanhope  and  Henry  E.  Christman,  re¬ 
spondents  have  interfered  with,  restrained,  and  coerced 
their  employees  in  the  exercise  of  the  rights  guaranteed  in 
Section  7  of  the  National  Labor  Relations  Act. 

32.  By  said  discharges  and  refusal  to  employ  said  August 
J.  Scanned,  John  Wanhope  and  Henry  E.  Christman,  re¬ 
spondents  have  discouraged  membership  in  the  labor  or¬ 
ganization  known  as  the  Tri-City  Newspaper  Guild. 

111.  The  Nature,  of  Respondent's  Business 

33.  The  respondent,  The  Press  Co.  Inc.,  is  the  owner  of  a 
newspaper  which  is  one  of  a  chain  of  approximately  19 
newspapers  known  as  the  Gannett  newspapers,  owned  and 
controlled  in  most  instances  by  the  respondent,  The  Gan¬ 
nett  Company.  Most  of  these  newspapers  are  located  in 
New  York  State,  the  others  in  New  Jersey,  Connecticut  and 
Illinois.  The  Gannett  Company  also  controls  several  radio 
stations.  The  Press  Co.  Inc.,  prior  to  June  30,  1937,  pub¬ 
lished  the  Knickerbocker  Press,  which  had  an  average  cir¬ 
culation  of  34,000,  2.3  per  cent  of  which  was  delivered  out¬ 
side  the  State  of  New  York;  the  Sunday  Knickerbocker 
Press,  average  circulation  40,333,  3.3  per  cent  of  which 
was  delivered  outside  of  New  York;  and  the  Albany  Eve¬ 
ning  News,  average  circulation  56,789,  3  per  cent  of  which 
was  delivered  outside  New  York.  Ninety  per  cent  of  the 
newsprint  paper  used  by  The  Press  Co.  Inc.  from  January 
to  July  1937  came  from  mills  located  in  Canada,  and  its 
ink  came  from  New  Jersey.  Its  gross  income  for  1936 
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2506  was  in  excess  of  $1,000,000,  and  it  employed  514  em¬ 
ployees  prior  to  July  1, 1937,  and  356  employees  sub¬ 
sequent  to  that  date.  A  moderate  amount  of  the  advertis¬ 
ing  appearing  in  The  Press  Co.  Inc.  newspapers  came  from 
sources  outside  of  New  York  State,  and  a  great  many  of  its 
daily  features,  such  as  cartoons  and  other  features,  orig¬ 
inated  in  sources  outside  of  New  York.  The  Press  Co.  Inc. 
membership  in  the  Associated  Press,  a  corporation  engaged 
in  the  collection  and  interchange  of  information  and  intelli¬ 
gence  for  publication  in  newspapers  and  foreign  countries, 
entitles  that  association  to  the  exclusive  use  for  publication 
of  all  local  news  and  of  certain  types  of  news  dispatches 
published  in  the  papers  of  The  Press  Co.  Inc.  The  latter 
respondent  also  uses  the  United  Press  news  service,  an 
association  similar  to  the  Associated  Press. 

34.  The  activities  of  the  respondents  set  forth  in  Section 
II  above,  occurring  in  connection  with  the  operations  of 
the  respondents  set  forth  in  Section  III  above,  have  a 
close,  intimate  and  substantial  relation  to  trade,  traffic  and 
commerce  among  the  several  States,  and  have  led  and  tend 
to  lead  to  labor  disputes  burdening  and  obstructing  com¬ 
merce  and  the  free  flow  of  commerce. 

Conclusions  and  Recommendations 

Upon  the  basis  of  the  foregoing  findings  of  fact,  the  un¬ 
dersigned  hereby  determines  and  concludes : 

1.  The  respondents,  by  discharging  and  refusing  to  em¬ 
ploy  Austin  J.  Scannell,  John  Wanhope,  and  Henry  E. 
Christman,  and  thus  discouraging  membership  in  the  labor 
organization  known  as  the  Tri-City  Newspaper  Guild,  and 
by  interfering  with,  restraining  and  coercing  their  employ¬ 
ees  n  the  exercise  of  the  rights  guaranteed  in  Section  7  of 
the  NationaPLabor  Relations  Act,  as  set  forth  in  the  above 
findings  of  fact,  have  engaged  in  and  are  engaging  in  an 
unfair  labor  practice  affecting  commerce  within  the  mean¬ 
ing  of  Section  8  subdivision  (1),  and  Section  2,  sub- 

2507  divisions  (6)  and  (7)  of  the  National  Labor  Rela¬ 
tions  Act. 

2.  Respondents,  by  discharging  and  refusing  to  employ 
Austin  J.  Scannell,  John  Wanhope,  and  Henry  E.  Christ¬ 
man,  and  thus  discouraging  membership  in  the  labor  or¬ 
ganization  known  as  the  Tri-City  Newspaper  Guild,  have 
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engaged  in  and  are  engaging  in  an  unfair  labor  practice 
affecting  commerce  within  the  meaning  of  Section  8,  sub¬ 
division  (3),  and  Section  2,  subdivisions  (6)  and  (7)  of  the 
National  Labor  Relations  Act. 

WHEREFORE,  the  undersigned  recommends  that: 

1.  Respondents  cease  and  desist  from  interfering  with, 
restraining  or  coercing  their  employees  in  the  exercise  of 
the  right  to  self-organization,  to  form,  join,  or  assist  labor 
organizations,  to  bargain  collectively  through  representa¬ 
tives  of  their  own  choosing,  and  to  engage  in  concerted  ac¬ 
tivities  for  the  purpose  of  collective  bargaining  or  other 
mutual  aid  or  protection. 

2.  Respondents  cease  and  desist  from  discouraging  mem¬ 
bership  in  any  labor  organization  by  discrimination  in  re¬ 
gard  to  hire  or  tenure  of  employment  or  any  term  or  condi¬ 
tion  of  employment. 

3.  So  much  of  the  complaint  as  relates  to  Richard  Jack- 
son,  John  Andrews,  Jo  Leonard,  and  Ray  H.  Mowers  be 
dismissed. 

4.  In  order  to  effectuate  the  policies  of  the  Act,  respon¬ 
dents  take  the  following  affirmative  action: 

(a)  Offer  to  Austin  J.  Scanned,  John  Wanhope  and 
Henry  E.  Christman,  immediate  and  full  reinstatement 
to  their  former  positions,  without  prejudice  to  any  rights 
and  priveleges  previously  enjoyed  by  them; 

(b)  Make  whole  the  said  Austin  J.  Scanned,  John  Wan¬ 
hope,  and  Henry  E.  Christman  for  the  loss  of  pay  they 
suffered  by  reason  of  the  discharge,  by  payment  to  them 
of  a  sum  of  money  equal  to  that  which  they  would  normally 
have  earned  as  wages,  less  earnings  received  by  them  from 
other  employment  during  the  period  from  the  date  of  the 
discharge  to  the  date  of  such  offer  of  reinstatement.  Sev- 
erence  pay  received  from  the  respondents  shad  be  deducted 

in  addition  to  the  earnings  received  from  other  em- 
2508  ployment; 

(c)  Post  notices  immediately  in  conspicuous 
places  in  ad  of  their  offices  and  plants,  stating  (1)  that 
respondents  will  cease  and  desist  in  the  manner  afore¬ 
said,  and  (2)  that  such  notices  will  remain  posted  for  a 
period  of  thirty  (30)  consecutive  days  from  the  date  of 
posting ; 
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(d)  File  with  the  Regional  Director  for  the  Second  Re¬ 
gion  on  or  before  ten  (10)  days  after  service  of  this  re¬ 
port,  a  report  in  writing  setting  forth  in  detail  the  man¬ 
ner  and  form  in  which  they  have  complied  with  the  fore¬ 
going  requirements. 

It  is  further  recommended  that,  unless  on  or  before  ten 
(10)  days  after  service  of  this  report  the  respondents 
notify  the  Regional  Director  for  the  Second  Region  in 
writing  that  they  will  comply  with  the  foregoing  recom¬ 
mendations,  the  matter  be  referred  forthwith  to  the  Na¬ 
tional  Labor  Relations  Board,  and  that  said  Board  issue 
an  order  requiring  respondents  to  take  the  action  afore¬ 
said. 

Dated  this  10th  day  of  May,  1938. 

s  GEORGE  BOKAT, 

Trial  Examiner 

2514  Endorsed:  National  Labor  Relations  Board  May 
28  1938  Docketed  F 

United  States  of  America 

Before  the  National  Labor  Relations  Board 

Second  Region 

Case  C-645 

In  the  Matter  of  The  Press  Co.  Inc.  and  The  Gannett  Com¬ 
pany  and  Tri-City  Newspaper  Guild  of  Albany,  Troy 
and  Schenectady,  New  York 

Exceptions  to  Intermediate  Report  by  Tri-City  Newspaper 

Guild 

The  Tri-City  Guild  through  its  counsel  herewith  files  with 
the  Board  the  following  exceptions  to  the  Intermediate  Re¬ 
port  of  the  trial  examiner  dated  May  10,  1938 : 

(a)  To  the  finding  in  paragraph  24  that  John  T.  Andrews 
was  not  discharged  nor  discriminated  against  because  of  his 
membership  and  activity  in  the  Tri-City  Newspaper  Guild 
and  in  order  to  discourage  membership  in  the  said  Guild; 
and  to  the  reasons  contained  in  said  paragraph  for  said 
finding. 
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(b)  To  the  failure  to  find  that  John  T.  Andrews  was  in 
fact  discharged  and  discriminated  against  because  of  his 
membership  and  activity  in  the  Tri-City  Newspaper  Guild. 

(c)  To  the  finding  in  paragraph  29  in  the  Intermediate 
Report  that  the  change  in  the  assignments  of  Ray  A. 
Mowers  due  to  Guild  activity  and  resulting  in  his  resigna¬ 
tion  did  not  “warrant  a  finding  that  the  respondent  dis¬ 
criminated  within  the  meaning  of  the  act  in  regard  to 
Mowers’  condition  of  employment. 

(d)  To  the  failure  to  find  that  Ray  A.  Mowers  was  dis¬ 
criminated  against  because  of  his  membership  and  activity 
in  the  Tri-Citv  Guild  by  transferring  him  from  the  position 
of  “star”  rewrite  man  to  the  reporting  of  obituaries,  school 
notes  and  similar  items;  and  to  the  failure  to  find  that  this 
transfer  led  to  his  resignation  and  to  the  failure  to  find  that 
the  said  resignation  was  the  result  of  discrimination  against 
the  said  Ray  Mowers  in  the  conditions  of  his  employment 
because  of  his  membership  and  activity  in  the  Tri-City 
Newspaper  Guild  and  in  order  to  discourage  membership 
in  said  Guild. 

(e)  To  the  exclusion  of  the  names  of  John  T.  Andrew’s 
and  Ray  A.  Mowers  in  paragraphs  1  and  2  of  the  conclu¬ 
sions. 

(f)  To  the  exclusion  of  the  aforesaid  names  in  para¬ 
graphs  4  (a)  and  (b)  of  the  recommendations. 

(g)  To  item  3  of  the  recommendation  insofar  as  it  re¬ 
lates  to  the  dismissal  of  the  complaint  as  to  John  Andrew’s 
and  Ray  A.  Mowers. 

Wherefor  the  Tri-City  Guild  prays  that  the  National 
Labor  Relations  Board  w’ill  modify  the  findings  of  fact,  con¬ 
clusions  and  recommendations  to  meet  the  exceptions 
herein  noted. 

A.  J.  ISSERMAN, 

Counsel  Tri-City  Newspaper 
Guild 
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2515  United  States  of  America 
Before  the  National  Labor  Relations  Board 

Second  Region 
Case  No.  C-645 

In  the  Matter  of  The  Press  Co.  Inc.  and  The  Gannett  Com¬ 
pany  and  Tri-City  Newspaper  Guild  of  Albany,  Troy 
and  Schenectady,  New  York 

Now  comes  Gannett  Co.  Inc.,  a  respondent  in  the  above 
entitled  proceeding,  and  without  waiving  any  of  its  rights 
under  the  laws  or  under  the  Constitution  of  the  United 
States  and  without  yielding  or  submitting  to  the  jurisdic¬ 
tion  of  the  National  Labor  Relations  Board  and  without 
conceding  that  said  National  Labor  Relations  Board,  or 
any  of  its  agents,  has  any  power  or  authority  to  enforce 
the  National  Labor  Relations  Act  against  this  respondent, 
but  insisting  and  claiming  that  said  National  Labor  Rela¬ 
tions  Board  and  Elinore  M.  Herrick,  its  Regional  Director 
for  the  Second  Region,  were  and  are  without  authority  in 
law  to  issue  the  purported  complaint,  amended  complaint 
and  notice  of  hearing  in  the  above  entitled  proceeding,  to 
conduct  a  hearing  therein  or  to  make  any  findings  of  fact 
or  reach  any  conclusions  of  law  or  to  file  any  report  or  is¬ 
sue  any  orders  against  this  respondent,  and  again  protest¬ 
ing  against  all  and  singular  the  acts  of  said  Board  and  its 
agents  in  the  premises,  and  reserving  any  and  all  manner 
of  exceptions  to  this  proceeding  in  its  entirety,  and  hereby 
makes  and  files  its  exceptions  to  the  Record,  and  to  the  in¬ 
termediate  report  of  Honorable  George  Bokat,  Trial  Ex¬ 
aminer  herein,  dated  May  10,  1938,  as  follows : 

I.  Respondent  Gannett  Co.  Inc.  hereby  respectfully  ex¬ 
cepts  to  the  failure  of  said  Trial  Examiner  to  make  find¬ 
ings  of  fact,  separately  stated  and  numbered,  as  required  by 

Article  II,  Section  32,  subdivision  (a)  of  the  Rules 

2516  and  Regulations  of  the  National  Labor  Relations 
Board,  as  amended  and  in  effect  at  the  time  of  the 

hearings  and  of  the  filing  of  said  Trial  Examiner’s  pur¬ 
ported  intermediate  report. 

II.  Respondent  Gannett  Co.  Inc.  hereby  respectfully  ex¬ 
cepts  to  the  inclusion  in  said  Trial  Examiner’s  purported 
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intermediate  report,  as  alleged  findings  of  fact,  of  numer¬ 
ous  conclusions,  suspicions,  inferences  and  implications  not 
supported  by  the  evidence  herein  and  which  in  truth  cannot 
be  regarded  as  facts. 

III.  Respondent  Gannett  Co.  Inc.  hereby  respectfully  ex¬ 
cepts  to  the  denial  of  “various  motions”  made  by  Counsel 
for  the  Gannett  Co.  Inc.  to  the  introduction  of  testimony  and 
the  reception  of  various  proposed  exhibits  and  said  respon¬ 
dent  further  excepts  to  the  admission  of  such  testimony  and 
the  reception  of  such  exhibits,  such  denial  being  contained 
in  the  fifth  unnumbered  paragraph  of  said  purported  inter¬ 
mediate  report  at  the  top  of  page  3  thereof. 

IV.  Respondent  Gannett  Co.  Inc.  hereby  respectfully  ex¬ 
cepts  to  the  denial  of  this  respondent’s  motion  to  dismiss 
the  complaint  for  lack  of  jurisdiction,  because  of  this  re¬ 
spondent’s  contention  that  the  Board  failed  to  prove  that 
the  respondents  were  engaged  in  interstate  or  foreign  com¬ 
merce,  such  denial  being  contained  in  the  first  part  of  the 
fifth  unnumbered  paragraph  of  said  purported  intermedi¬ 
ate  report  in  the  middle  of  page  2  thereof. 

V.  Respondent  Gannett  Co.  Inc.  hereby  respectfully  ex¬ 
cepts  to  the  denial  of  this  respondent’s  motion  to  strike 
out  the  testimony  of  the  witness  Alice  Raymond,  such  denial 
being  contained  in  the  latter  part  of  the  fifth  unnumbered 
paragraph  of  said  purported  intermediate  report  at  the 
top  of  page  3  thereof. 

VI.  Respondent  Gannett  Co.  Inc.  hereby  respectfully  ex¬ 
cepts  to  each  and  every  ruling  said  Trial  Examiner  made 
throughout  the  hearing  overruling  its  objections  to  the  in¬ 
troduction  of  testimony  and  to  the  reception  of  exhibits  and 
to  each  and  every  ruling  of  said  Trial  Examiner  sustaining 
objections  made  by  Counsel  for  the  Board  to  the  introduc¬ 
tion  of  testimony  and  to  the  reception  of  exhibits  offered 

and  tendered  by  this  respondent. 

2517  VII.  Respondent  Gannett  Co.  Inc.  hereby  respect¬ 
fully  excepts  to  each  and  every  ruling  of  said  Trial 
Examiner  made  throughout  the  hearings  overruling  its 
various  motions  to  strike,  to  dismiss,  and  for  other  purposes 
and  to  each  and  every  ruling  of  said  Trial  Examiner  grant¬ 
ing  various  motions  made  by  Counsel  for  the  Board. 

VIII.  Respondent  Gannett  Co.  Inc.  hereby  respectfully 
excepts  to  the  failure  of  the  Trial  Examiner  affirmatively  to 
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find  that  the  Board  lacks  jurisdiction  because  this  respon¬ 
dent  is  not  engaged  in  interstate  commerce. 

IX.  Respondent  Gannett  Co.  Inc.  hereby  respectfully  ex¬ 
cepts  to  the  failure  of  the  Trial  Examiner  affirmatively  to 
find  that  this  proceeding  is  in  violation  of  the  rights  of  this 
respondent,  as  guaranteed  by  the  First  Amendment  to  the 
Constitution  of  the  United  States,  and  further  to  the  Trial 
Examiner’s  refusal  to  grant  this  respondent’s  motion  to 
dismiss  because  of  the  violation  of  this  respondent’s  rights 
under  the  First  Amendment  to  the  Constitution  of  the 
United  States. 

X.  Respondent  Gannett  Co.  Inc.  hereby  respectfully  ex¬ 
cepts  to  the  failure  of  the  Trial  Examiner  to  find  that  this 
proceeding  violates  the  rights  of  this  respondent  under  the 
Fifth  Amendment  to  the  Constitution  of  the  United  States, 
and  further  to  his  refusal  to  grant  respondent’s  motion  to 
dismiss  because  of  the  violation  of  this  respondent’s  rights 
under  said  Fifth  Amendment. 

XI.  Respondent  Gannett  Co.  Inc.  hereby  respectfully  ex¬ 
cepts  to  the  refusal  of  the  Trial  Examiner  to  grant  this  re¬ 
spondent’s  motion  to  dismiss  the  complaint  and  the 
amended  complaint  because  of  the  failure  to  prove  a  case 
as  to  any  of  the  individuals  named  in  said  complaint  and 
amended  complaint. 

XII.  Respondent  Gannett  Co.  Inc.  hereby  respectfully 
excepts  to  the  refusal  of  the  Trial  Examiner  to  grant  this 
respondent’s  motion  to  dismiss  on  the  ground  that  the  Rec¬ 
ord  does  not  prove  any  interference  by  this  respondent  with 

any  Union  or  Guild  activities. 

2518  XIII.  Respondent  Gannett  Co.  Inc.  hereby  re¬ 
spectfully  excepts  to  the  refusal  of  the  Trial  Exami¬ 
ner  to  grant  this  respondent’s  motion  to  dismiss  the  pro¬ 
ceeding  on  the  ground  that  the  Record  shows  that  the 
Board  had  prejudged  the  case  and  was,  therefore,  disquali¬ 
fied  by  reason  of  its  failure  to  observe  due  process. 

XIV.  Respondent  Gannett  Co.  Inc.  hereby  respectfully 
excepts  to  the  refusal  of  the  Trial  Examiner  to  dismiss  this 
proceeding  as  against  this  respondent  on  the  ground  that 
there  is  no  proof  in  the  Record  that  this  respondent  domi¬ 
nated  or  controlled  the  respondent  The  Press  Co.  Inc.  in 
relation  to  any  of  the  matters  or  things  charged  against 
said  respondent  The  Press  Co.  Inc.  in  the  complaint  herein, 
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as  amended,  or  that  this  respondent  aided,  participated,  in¬ 
fluenced  or  acted  in  any  way  in  relation  to  any  of  the  mat¬ 
ters  or  things  charged  against  either  of  the  respondents  in 
the  complaint  or  amended  complaint  herein. 

Without  waiving  its  exception  to  the  failure  of  the  Trial 
Examiner  to  comply  with  Article  II,  to  Section  32  of  the 
Rules  and  Regulations  of  the  National  Labor  Relations 
Board,  in  respect  to  findings  of  fact,  separately  stated  and 
numbered,  the  respondent  Gannett  Co.  Inc.  hereby  respect¬ 
fully  excepts  to  the  purported  findings  of  fact  in  the  inter¬ 
mediate  report,  beginning  in  the  middle  of  page  3  of  said 
intermediate  report,  as  follows: 

1.  To  the  incomplete  and  inaccurate  statements  contained 
in  the  paragraph  thereof  numbered  “1”  and  to  the  failure 
of  the  Trial  Examiner  more  completely  and  more  particu¬ 
larly  to  describe  the  respondent  The  Press  Co.  Inc.  in  said 
paragraph.  For  a  more  specific  and  detailed  statement  of 
the  facts  which  this  respondent  claims  the  said  Trial  Exami¬ 
ner  should  have  found  in  relation  to  the  respondent  The 
Press  Co.  Inc.,  this  respondent  refers  to  and  adopts  the 
exceptions  filed  by  The  Press  Co.  Inc.,  a  respondent  in  this 
proceeding,  to  said  Trial  Examiner’s  purported  intermedi¬ 
ate  report. 

2.  To  the  incomplete  and  inaccurate  statements  con¬ 

tained  in  the  paragraph  thereof  numbered  “2”  and 
2519  to  the  failure  of  the  Trial  Examiner  to  find,  among 

other  facts,  the  following: 

That  Gannett  Co.  Inc.  is  a  corporation  organized  under 
the  laws  of  the  State  of  New  York  on  December  19,  1923  (S. 
M.  228) ;  that  Gannett  Co.  Inc.  publishes  two  newspapers  at 
Rochester,  to-wit :  The  Rochester  Democrat  and  Chronicle 
and  the  Rochester  Times-Union  (S.  M.  248) ;  less  than  one- 
half  of  one  per  cent,  of  the  average  circulation  of  the  Roch¬ 
ester  Democrat  and  Chronicle  for  the  year  ending  Septem¬ 
ber  30,  1937  was  circulated  outside  the  State  of  New  York 
(S.  M.  24S) ;  less  than  one-fourth  of  one  per  cent,  of  the  av¬ 
erage  circulation  of  the  Rochester  Times-Union  for  the  year 
ending  September  30,  1937  was  circulated  outside  the  State 
of  New  York  (S.  M.  248) ;  that  Gannett  Co.  Inc.  owns  stock 
in  varying  amounts  in  various  other  corporations  which 
publish  newspapers  in  the  State  of  New  York  and  outside 
thereof ;  that  Gannett  Co.  Inc.  also  owns  some  of  the  stock 
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in  a  corporation  engaged  in  radio  broadcasting  (S.  M.  238). 

3.  To  the  entire  description  of  the  Tri-City  Newspaper 
Guild  contained  in  the  paragraph  thereof  numbered  “3” 
and  to  the  failure  of  the  Trial  Examiner  to  find  the  several 
facts  in  relation  to  said  Tri-City  Newspaper  Guild  which 
are  set  forth  in  said  exceptions  of  The  Press  Co.  Inc.,  a  re¬ 
spondent  in  this  proceeding.  For  a  more  specific  and  de¬ 
tailed  statement  of  the  facts  which  this  respondent  claims 
the  said  Trial  Examiner  should  have  found  in  relation  to 
the  Tri-City  Newspaper  Guild,  this  respondent  refers  to  and 
adopts  the  said  exceptions  of  said  The  Press  Co.  Inc. 

4.  To  the  finding  by  the  Trial  Examiner  contained  in  the 
paragraph  thereof  numbered  “4”  that  the  Guild  is  a  volun¬ 
tary  organization  of  workers  created  for  the  purpose  of 
collective  bargaining  with  respect  to  labor  disputes,  griev¬ 
ances,  wages,  hours  and  working  conditions,  and  to  the  fur¬ 
ther  finding  of  the  Trial  Examiner  that  it  is  a  labor  organi¬ 
zation  within  the  meaning  of  Section  2,  Subdivision  (5)  of 
the  Act. 

5.  To  the  finding  by  the  Trial  Examiner  contained  in  the 

paragraph  thereof  numbered  “5”  that  the  Gannett 
2520  Co.  Inc.  is  a  proper  respondent  herein  and  to  the 
further  finding  that  The  Press  Co.  Inc.  was  not  com¬ 
pletely  autonomous  but  rather  an  integral  part  of  the  par¬ 
ent  organization  and  subject  to  its  control,  both  as  to  its 
labor  and  business  policies.  This  respondent  further  ex¬ 
cepts  to  the  failure  of  the  Trial  Examiner  to  find  that  no¬ 
body  connected  with  the  Gannett  Co.  Inc.  had  the  right  to 
give  Mr.  McDonald  any  orders  (S.  M.  363-365,  also  372); 
and  to  the  failure  of  the  Trial  Examiner  further  to  find 
that  Board’s  Exhibit  number  13,  which  was  prepared  and 
introduced  by  the  Board  to  show  the  management  of  the  so- 
called  “Gannett  Newspapers,”  shows  that  the  management 
of  the  several  newspapers  published  by  the  respondent  The 
Press  Co.  Inc  was  vested  in  “The  Press  Co.  Inc.,  Frank  E. 
Gannett,  President,  and  A.  J.  McDonald,  Publisher”;  and 
to  the  failure  of  the  Trial  Examiner  further  to  find  that 
Board’s  Exhibit  number  75  states,  among  other  things, 

“The  Gannett  Company  does  not  and  cannot  dictate  to 
the  local  managements  who  shall  be  hired  and  fired  in  any 
positions  whatsoever” 
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and 

“The  Albany  management  of  the  Knickerbocker  Press 
and  Albany  Evening  News  has  complete  authority  over  the 
employment  of  every  department  of  those  newspapers” 

and  to  the  failure  of  the  Trial  Examiner  further  to  find  that 
Mr.  Atwood  had  absolutely  no  power  over  either  Mr.  Mc¬ 
Donald  or  Mr.  Lewis  in  connection  with  the  determination 
as  to  what  employees  of  the  Press  Co.  Inc.  were  to  be  re¬ 
tained  after  June  30,  1937  (S.  M.  1914). 

6.  To  the  incomplete  and  inaccurate  statements  contained 
in  the  paragraph  thereof  numbered  “6”  and  to  the  failure 
of  the  Trial  Examiner  to  find,  in  connection  with  Mr.  He- 
cox’s  alleged  statement  “that  he  would  have  to  take  the  en¬ 
tire  matter  up  with  ‘Rochester’  ”,  that  Messrs.  Gannett, 
Tripp  and  Cruickshank,  all  officers  and  directors  of  The 
Press  Co.  Inc.,  maintained  their  offices  at  Rochester,  N.  Y., 
and  this  respondent  excepts  to  the  inference  that  when 
Hecox  took  up  matters  with  “Rochester”  he  was  taking 
up  those  matters  with  officials  of  the  Gannett  Company  as 
such. 

2521  7.  To  the  incomplete  and  inaccurate  statements 

contained  in  the  paragraph  thereof  numbered  “7”. 

8.  To  the  incomplete  and  inaccurate  statements  contained 
in  the  paragraph  thereof  numbered  “8”  and  to  the  failure 
of  the  Trial  Examiner  to  find  that  the  conference  referred 
to  in  this  paragraph,  at  which  Atwood  is  alleged  to  have 
stated  “that  he  hoped  that  the  Editorial  Department  em¬ 
ployees  would  reconsider  before  deciding  to  go  trade  union¬ 
ist”  actually  took  place  nearly  three  months  before  the 
American  Newspaper  Guild  did  go  “trade  unionist”  by  vot¬ 
ing  at  its  annual  convention  to  affiliate  with  the  American 
Federation  of  Labor,  and  to  the  further  failure  of  the  Trial 
Examiner  to  find  that  Atwood  ceased  taking  part  in  any 
conferences  a  short  time  after  the  original  request  to  nego¬ 
tiate  a  contract  was  made  by  the  Guild.  This  respondent 
further  excepts  to  the  failure  of  the  Trial  Examiner  to  find 
the  several  facts  in  relation  to  the  matters  set  forth  in  said 
paragraph  numbered  “8”  which  are  specifically  set  out  in 
the  said  exceptions  of  The  Press  Co.  Inc.,  a  respondent  in 
this  proceeding,  which  this  respondent  hereby  specifically 
refers  to  and  adopts. 
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9.  To  the  incomplete,  inaccurate  and  unfair  statements 
contained  in  the  paragraph  thereof  numbered  “9”  and  to 
the  failure  of  the  Trial  Examiner  to  find,  in  connection  with 
recommending  an  alleged  tentative  agreement  to  “Roches¬ 
ter”  that  Messrs.  Gannett,  Tripp  and  Cruickshank,  all  offi¬ 
cers  and  directors  of  The  Press  Co.  Inc.  maintained  their 
offices  at  Rochester,  N.  Y.,  and  to  the  further  failure  of  said 
Trial  Examiner  to  find,  in  that  connection,  that  neither 
M.  V.  Atwood  nor  any  of  the  other  gentlemen  at  Rochester 
ever  gave  McDonald  any  orders  whatsoever  with  respect  to 
the  conduct  of  the  business  of  The  Press  Co.  Inc.  or  in  con¬ 
nection  with  the  newspapers  published  by  that  company 
(S.  M.  364),  and  to  the  further  failure  of  the  Trial  Exami¬ 
ner  to  find  that  there  was  nothing  improper  in  Atwood’s 
being  present  at  any  conference  in  a  friendly  or  advisory 
capacity,  and  further  to  the  failure  of  said  Trial  Examiner 

to  find  each  and  every  of  the  several  facts  set  forth 
2522  in  the  said  exceptions  of  the  respondent  The  Press 

Co.  Inc.  to  this  paragraph  and  this  respondent 
hereby  specifically  refers  to,  adopts  and  urges  the  excep¬ 
tions  and  proposed  findings  contained  in  the  said  excep¬ 
tions  of  the  respondent  The  Press  Co.  Inc.  in  relation  to 
said  paragraph  numbered  “9”. 

10.  To  the  incomplete,  inaccurate,  and  unfair  statements 
contained  in  the  paragraph  thereof  numbered  “10”  and  to 
the  failure  of  the  Trial  Examiner  to  find,  among  other 
things,  that  at  a  later  meeting  between  the  witness  Fales 
and  Cruickshank,  the  said  Cruickshank  informed  the  said 
witness  Fales  that  he  had  “learned  now  that  the  charge  of 
discrimination  is  a  standard  gag,  a  standard  Guild  gag” 
and  that  all  the  statements  of  the  witness  Fales  in  regard 
to  discrimination  were  “all  entirely  false,  that  the  charges 
were  entirely  unfounded,  and  the  charges  are  a  Guild  gag,” 
(S.  M.  518)  and  to  the  further  failure  of  the  Trial  Examiner 
to  find  that  eight  out  of  eleven  persons  hired  by  Lewis  for 
The  Press  Co.  Inc.  joined  the  Guild  after  coming  to  work 
for  The  Press  Co.  Inc.  (S.  M.  1810,  1811,  1812,  1851,  1852, 
1853  and  1864),  and  to  the  further  failure  of  the  Trial  Ex¬ 
aminer  to  find  that  there  is  not  a  word  in  the  evidence  to 
substantiate  the  committee’s  alleged  statement  that  em¬ 
ployees  had  been  taken  on  with  the  understanding  that 
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membership  in  the  Guild  was  frowned  upon  and  that,  on 
the  contrary,  the  Record  shows  conclusively  that  all  per¬ 
sons  who  discussed  Guild  membership  with  Lewis  were  told 
that  joining  the  Guild  was  a  matter  for  their  own  judgment 
and  not  for  his  and  that  non-Guild  members  would  get  no 
more  than  Guild  members  (S.  M.  1864).  This  respondent 
further  excepts  to  the  failure  of  said  Trial  Examiner  to  find 
each  and  every  of  the  several  facts  set  forth  in  the  said  ex¬ 
ceptions  of  the  respondent  The  Press  Co.  Inc.  to  this  para¬ 
graph  and  this  respondent  hereby  specifically  refers  to, 
adopts  and  urges  the  exceptions  and  proposed  findings  con¬ 
tained  in  the  said  exceptions  of  the  respondent  The  Press 
Co.  Inc.  in  relation  to  said  paragraph  numbered  “10”. 

11.  To  the  incomplete,  inaccurate,  and  unfair  statements 
contained  in  the  paragraph  thereof  numbered  “11” 

2523  and  to  the  failure  of  the  Trial  Examiner  in  his  ref¬ 
erence  to  Cruickshank  to  find,  as  a  fact,  that  Cruick- 
shank,  after  listening  to  the  Guild  leaders  charge  discrimi¬ 
nation,  later  told  them  that  they  had  lied  to  him  (S.  M.  518). 

12.  To  the  incomplete,  inaccurate  and  unfair  statements 
contained  in  the  paragraph  thereof  numbered  “12”  and 
especially  to  the  implication  contained  in  the  last  sentence 
of  said  paragraph  reading  as  follows: 

“It  is  significant  to  note,  as  regards  the  question  of  the 
Gannett  Company  being  a  proper  respondent,  that  Atwood 
collaborated  with  Lewis  to  some  extent  as  to  the  selection 
of  the  Editorial  employees” 

and  to  the  failure  of  the  Trial  Examiner  to  find,  as  a  fact 
that  Lewis  had  absolute  discretion  to  pick  whomsoever  he 
wanted  and  to  retain  as  many  as  he  wanted  (S.  M.  1906) 
and  that  Atwood  had  absolutely  no  power  in  regard  to  the 
selection  (S.  M.  1914,  also  S.  M.  364).  This  respondent 
further  excepts  to  the  failure  of  said  Trial  Examiner  to  find 
each  and  every  of  the  several  facts  set  forth  in  the  said 
exceptions  of  the  respondent  The  Press  Co.  Inc.  to  this 
paragraph  and  this  respondent  hereby  specifically  refers  to, 
adopts  and  urges  the  exceptions  and  proposed  findings 
contained  in  the  said  exceptions  of  the  respondent  The 
Press  Co.  Inc.  in  relation  to  said  paragraph  numbered  “12”. 

13.  To  the  incomplete,  inaccurate,  illegal,  unwarranted 
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and  unfair  statements  and  conclusions  contained  in  the 
paragraphs  thereof  numbered  “13”,  “14”,  “15”,  “16”, 
“17”,  “18”,  “19”,  “20”,  “21”  and  “22”.  This  respondent 
further  excepts  to  the  failure  of  said  Trial  Examiner  to  find 
each  and  every  of  the  several  facts  set  forth  in  the  said 
exceptions  of  the  respondent  The  Press  Co.  Inc.  to  said 
paragraphs  numbered  “13”,  “14”,  “15”,  “16”  “17”, 
“18”,  “19”,  “20”,  “21”  and  “22”,  and  this  respondent 
hereby  specifically  refers  to,  adopts  and  urges  the  excep¬ 
tions  and  proposed  findings  contained  in  the  said  exceptions 
of  the  respondent  The  Press  Co.  Inc.  in  relation  to  said 
paragraphs  numbered  “13”,  “14”,  “15”,  “16”,  “17”,- 
“18”,  “19”,  “20”,  “21”  and  “22”. 

2524  14.  To  the  finding  and  conclusion  contained  in  the 

paragraph  thereof  numbered  “23”. 

15.  To  the  incomplete,  inaccurate  and  unfair  statements 
contained  in  the  paragraph  thereof  numbered  “24”,  but  not 
to  the  Trial  Examiner’s  conclusion  “that  Andrews  was  not 
discharged  because  of  his  Guild  membership  or  activity”. 
This  respondent  further  excepts  to  the  failure  of  said  Trial 
Examiner  to  find  each  and  every  of  the  several  facts  set 
forth  in  the  said  exception  of  the  respondent  The  Press  Co. 
Inc.  to  this  paragraph  and  this  respondent  hereby  specifi¬ 
cally  refers  to,  adopts  and  urges  the  exceptions  and  pro¬ 
posed  findings  contained  in  the  said  exceptions  of  the  re¬ 
spondent  The  Press  Co.  Inc.  in  relation  to  said  paragraph 
numbered  “24”. 

16.  To  the  incomplete,  inaccurate  and  unfair  statements 
contained  in  the  paragraph  thereof  numbered  “25”,  but 
not  to  the  Trial  Examiner’s  conclusion  that  “the  Board 
failed  to  present  sufficient  facts  to  warrant  the  conclusion 
that  Jackson  was  discharged  because  of  his  Guild  affiliation 
or  activity”.  This  respondent  further  excepts  to  the  failure 
of  said  Trial  Examiner  to  find  each  and  every  of  the  several 
facts  set  forth  in  the  said  exceptions  of  the  resiiondent  The 
Press  Co.  Inc.  to  this  paragraph  and  this  respondent  hereby 
specifically  refers  to,  adopts  and  urges  the  exceptions  and 
proposed  findings  contained  in  the  said  exceptions  of  the 
respondent  The  Press  Co.  Inc.  in  relation  to  said  paragraph 
numbered  “25”. 


1168  THE  PRESS  CO.  ET  AL.  VS.  NAT.  LABOR  RELATIONS  BOARD. 

17.  To  the  incomplete,  inaccurate  and  unfair  statements 
contained  in  the  paragraph  thereof  numbered  “26”.  This 
respondent  further  excepts  to  the  failure  of  said  Trial 
Examiner  to  find  each  and  every  of  the  several  facts  set 
forth  in  the  said  exceptions  of  the  respondent  The  Press 
Co.  Inc.  to  this  paragraph,  and  this  respondent  hereby 
specifically  refers  to,  adopts  and  urges  the  exceptions  and 
proposed  findings  contained  in  the  said  exceptions  of  the 
respondent  The  Press  Co.  Inc.  in  relation  to  said  paragraph 
numbered  “26”. 

18.  To  the  incomplete,  inaccurate  and  unfair  state- 
2525  merits  contained  in  the  paragraph  thereof  numbered 
“27”,  but  not  to  the  Trial  Examiner’s  conclusion 
that  the  respondent  The  Press  Co.  Inc.  did  not  discriminate, 
within  the  meaning  of  the  Act,  in  regard  to  Jo  Leonard’s 
condition  of  employment.  This  respondent  further  excepts 
to  the  failure  of  said  Trial  Examiner  to  find  each  and  every 
of  the  several  facts  set  forth  in  the  said  exceptions  of  the 
respondent  The  Press  Co.  Inc.  to  this  paragraph  and  this 
respondent  hereby  specifically  refers  to,  adopts  and  urges 
the  exceptions  and  proposed  findings  contained  in  the  said 
exceptions  of  the  respondent  The  Press  Co.  Inc.  in  relation 
to  said  paragraph  numbered  “27”. 

19.  To  the  incomplete,  inaccurate  and  unfair  statements 
contained  in  the  paragraph  thereof  numbered  “28”.  This 
respondent  further  excepts  to  the  failure  of  said  Trial 
Examiner  to  find  each  and  every  of  the  several  facts  set 
forth  in  the  said  exceptions  of  the  respondent  The  Press 
Co.  Inc.  to  this  paragraph,  and  this  respondent  hereby  spe¬ 
cifically  refers  to,  adopts  and  urges  the  exceptions  and  pro¬ 
posed  findings  contained  in  the  said  exceptions  of  the  re¬ 
spondent  The  Press  Co.  Inc.  in  relation  to  said  paragraph 
numbered  28”. 

20.  To  the  inferences  contained  in  the  paragraph  thereof 
numbered  “29”,  but  not  to  the  conclusion  reached  therein. 

21.  To  the  finding  or  conclusion  contained  in  the  para¬ 
graph  thereof  numbered  “30”.  There  is  nothing  in  the 
entire  Record  or  in  said  Trial  Examiner’s  purported  inter¬ 
mediate  report  to  sustain  a  finding  or  conclusion  that  Austin 
J.  Scanned,  John  Wanhope  and  Henry  E.  Christman,  or 
either  or  any  of  them,  was  discharged  by  this  respondent  or 
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subsequently  refused  employment  by  this  respondent.  On 
the  contrary,  the  Record  shows  that  each  of  said  persons 
was,  on  June  30,  1937,  in  the  employ  of  the  respondent  The 
Press  Co.  Inc.  (S.  M.  539,  77  and  843)  and  that  none  of  said 
persons  was  in  the  employ  of  this  respondent.  The  Trial 
Examiner’s  purported  intermediate  report  states  (para¬ 
graph  5) — 

“However,  the  undersigned  hereafter  in  using  the  word 
‘respondent’  is  referring  specifically  to  The  Press  Co.  Inc., 
since  in  most  instances  the  Guild  was  dealing  directly  with 
it,  except  as  indicated  otherwise.” 

2526  In  referring  to  the  discharges  of  said  Scanned, 
Wanhope  and  Christman  in  paragraphs  19,  20,  21, 
22  and  23  of  Subdivision  (c)  of  said  Trial  Examiner’s 
purported  intermediate  report,  the  said  Trial  Examiner 
finds  that  each  of  said  persons  was  hired  by  fhe  respondent 
The  Press  Co.  Inc. 

22.  To  the  findings  and  conclusions  contained  in  the  para¬ 
graphs  thereof  numbered  “31”  and  “32”  as  not  supported 
by  the  evidence  and  contrary  to  the  evidence. 

23.  To  the  incomplete  and  inaccurate  statements  con¬ 
tained  in  the  paragraph  thereof  numbered  “33”.  There  is 
nothing  in  the  Record  to  justify  the  statement — “The  Gan¬ 
nett  Company  also  controls  several  radio  stations”  and  it  is 
wholly  immaterial  and  irrelevant  whether  it  does  or  not. 
The  Record  shows  that  the  Gannett  Co.  Inc.  owns  stock  in 
one  radio  broadcasting  station  operated  at  Rochester,  New 
York.  This  respondent  further  excepts  to  the  failure  or  said 
Trial  Examiner  to  find  each  and  every  of  the  several  facts 
set  forth  in  the  said  exceptions  of  the  respondent  The  Press 
Co.  Inc.  to  this  paragraph  and  this  respondent  hereby  spe¬ 
cifically  refers  to,  adopts  and  urges  the  exceptions  and 
proposed  findings  contained  in  the  said  exceptions  of  the 
respondent  The  Press  Co.  Inc.  in  relation  to  said  paragraph 
numbered  “33”. 

24.  To  the  finding  or  conclusion  contained  in  the  para¬ 
graph  thereof  numbered  “34”  as  not  supported  by  the 
evidence  and  contrary  to  the  evidence. 

XV.  Respondent  Gannett  Co.  Inc.  hereby  respectfully 
excepts  to  each  and  every  conclusion  and  recommendation 
contained  in  said  Trial  Examiner’s  purported  intermediate 
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report  commencing  in  the  middle  of  page  21  thereof  and 
continuing  to  the  conclusion  thereof  on  page  23,  except  to 
the  recommendation  that — 

“3.  So  much  of  the  complaint  as  relates  to  Richard  Jack- 
soil,  John  Andrews,  Jo  Leonard  and  Ray  A.  Mowers  be 
dismissed” 

on  the  ground  that  each  and  every  of  said  conclusions  and 
recommendations  is  unsupported  by  any  evidence  and  con¬ 
trary  to  all  the  evidence  adduced  at  the  hearings  in  this 
proceeding  and  that  the  Board  is  without  power  or 
2527  authority  to  accept  or  adopt  any  of  said  conclusions 
or  recommendations. 

XVI.  Respondent  Gannett  Co.  Inc.,  on  the  hearings  in 
this  proceeding,  adopted  the  proof  offered  by  the  respon¬ 
dent  The  Press  Co.  Inc.  (S.  M.  316,  338,  748,  833  and  1945), 
agreed  to  be  bound  by  the  cross  examination  conducted  by 
the  attorney  for  the  respondent  The  Press  Co.  Inc.  (S.  M. 
748)  and  called  no  witnesses  in  its  own  behalf.  The  said  re¬ 
spondent  Gannett  Co.  Inc.  claimed  at  the  hearings  and  now 
again  asserts  that  the  respondent  The  Press  Co.  Inc.  is 
entirely  autonomous  and  not  under  the  domination,  direc¬ 
tion  or  control  of  Gannett  Co.  Inc.  Having  adopted,  relied 
upon  and  agreed  to  be  bound  by  all  the  testimony  and  evi¬ 
dence  adduced  by  and  on  behalf  of  the  respondent  The 
Press  Co.  Inc.  at  the  various  hearings  in  this  proceeding  as 
a  part  of  its  defense  to  the  allegations  set  forth  in  the 
complaint  and  in  the  amended  complaint  herein,  the  said 
respondent  Gannett  Co.  Inc.  now  hereby  specifically  refers 
to,  adopts  and  asserts  as  its  own,  with  the  same  force  and 
effect  as  if  herein  repeated  and  set  forth  at  length,  each  and 
every  exception  made  by  the  respondent  The  Press  Co.  Inc. 
to  the  Trial  Examiner’s  purported  intermediate  report 
herein  and  adopts  and  asserts  as  its  own,  with  the  same 
force  and  effect  as  if  herein  repeated  and  set  forth  at  length, 
each  and  every  allegation  and  statement  of  fact  contained  in 
said  exceptions  of  the  respondent  The  Press  Co.  Inc. 

Wherefore,  the  respondent  Gannett  Co.  Inc.  respectfully 
submits  that  its  exceptions  should  be  granted  and  allowed 
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and  that  the  complaint  and  the  amendment  thereto  should 
be  dismissed  in  their  entirety. 

Oral  argument  is  requested. 

Respectfully  submitted, 

GANNETT  CO.  INC., 

Bv— 

HUBBELL,  TAYLOR,  GOOD¬ 
WIN,  NIXON  &  HARGRAVE. 
Its  Attorneys , 

Office  and  Post  Office  Address, 
31  Exchange  Street, 
Rochester,  N.  Y. 

Dated  May  31,  1938. 

We  hereby  certify  that  copies  of  the  foregoing  exceptions 
have  been  sent  by  registered  mail  to  each  and  every  party. 

HUBBELL,  TAYLOR,  GOOD- 
WIN,  NIXON  &  HARGRAVE. 

2529  United  States  of  America 

Before  The  National  Labor  Relations  Board 

Second  Region 

Case  No.  C-645 

In  the  Matter  of  The  Press  Co.  Inc.  and  The  Gannett 
Company  and  Tri-City  Newspaper  Guild  of  Albany, 
Troy  and  Schenectady,  New  York. 

Exceptions  of  The  Press  Co .,  Inc.,  Respondent,  to  the 

Intermediate  Report. 

Comes  now  The  Press  Co.,  Inc.,  a  respondent  in  the  above 
entitled  proceeding,  and  for  itself,  and  itself  alone,  files  its 
exceptions  to  the  record  and  to  the  intermediate  report  of 
the  Trial  Examiner,  Honorable  George  Bokat. 

In  filing  these  exceptions,  The  Press  Co.  Inc.  does  not 
waive  any  of  its  rights  under  the  laws  or  under  the  Consti¬ 
tution  of  the  United  States,  but  again  insists  that  the  Na¬ 
tional  Labor  Relations  Act  is  not  in  truth  nor  in  fact  a  law 
that  can  be  enforced  against  this  respondent  by  or  through 
the  National  Labor  Relations  Board,  by  Elinore  M.  Her¬ 
rick,  its  Regional  Director  for  the  Second  Region,  or  any 
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other  of  said  Board’s  agents  or  otherwise,  under  the  Con¬ 
stitution  of  the  United  States;  and  further  insists  that 
said  National  Labor  Relations  Board  and  its  Regional  Di¬ 
rector  were  without  authority  in  law  to  issue  the  purported 
complaint  and  notice  of  hearing  in  the  above  entitled  pro¬ 
ceeding;  to  conduct  a  hearing  therein  or  to  make  any  find¬ 
ings  of  fact  or  reach  any  conclusions  of  law;  or  to  file  any 
report  or  issue  any  orders  against  this  respondent;  and 
this  respondent  again  protests  against  all  acts  of  said  Board 
and  its  agents  in  the  premises,  and  reserves  any  and  all 
manner  of  exceptions  to  the  proceeding  in  its  entirety. 

Respondent  excepts  to  the  failure  of  the  Trial  Ex- 
2530  aminer  to  comply  with  the  requirements  of  Article 
II,  Section  32,  of  the  Rules  and  Regulations  of  the 
National  Labor  Relations  Boat’d,  which  require  findings  of 
fact,  separately  stated  and  numbered,  and  this  respondent 
takes  exception  to  the  inclusion  in  said  report,  as  findings 
of  fact,  of  numerous  inferences,  implications  and  conclu¬ 
sions,  not  supported  by  the  record  and  which  cannot  in  truth 
be  regarded  as  facts. 

Respondent  excepts  to  the  failure  of  the  Trial  Examiner 
to  include  in  his  report  findings  of  fact  material  to  the  is¬ 
sues  in  the  case  and  also  to  the  Trial  Examiner’s  disregard 
of  evidence  which  would  support  such  facts  that  should 
have  been  found,  all  of  which  will  be  set  out  more  fully  here¬ 
inafter. 

Respondent  excepts  to  all  rulings  of  the  Trial  Examiner 
throughout  the  trial  overruling  its  objections  to  the  intro¬ 
duction  of  testimony  and  to  each  and  every  ruling  of  the 
Trial  Examiner  sustaining  objections  made  by  the  Board’s 
attorney  to  testimony  prof  erred  by  this  respondent. 

Respondent  excepts  to  all  rulings  of  the  Trial  Examiner, 
both  during  the  hearing  and  in  his  intermediate  report 
denying  its  motions  to  dismiss  this  complaint  and  for  other 
purposes,  and,  inter  alia,  more  particularly,  this  respon¬ 
dent  excepts — 

1.  To  the  refusal  of  the  Trial  Examiner  to  grant  the  mo¬ 
tion  of  this  respondent  to  dismiss  the  proceeding  for  lack 
of  jurisdiction; 

2.  To  the  failure  of  the  Trial  Examiner  affirmatively  to 
find  that  the  Board  lacks  jurisdiction  because  this  respon¬ 
dent  is  not  engaged  in  interstate  commerce ; 
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3.  To  the  failure  of  the  Trial  Examiner  affirmatively  to 
find  that  this  proceeding  is  in  violation  of  the  rights  of 

this  respondent,  as  guaranteed  by  the  First  Amend- 

2531  ment  to  the  Constitution  of  the  United  States,  and 
further  to  his  refusal  to  grant  this  respondent’s  mo¬ 
tion  to  dismiss  because  of  the  violation  of  this  respondent’s 
rights  under  the  First  Amendment  to  the  Constitution  of 
the  United  States ; 

4.  To  the  failure  of  the  Trial  Examiner  to  find  that  this 
proceeding  violates  the  rights  of  this  respondent  under  the 
Fifth  Amendment  to  the  Constitution  of  the  United  States, 
and  further  to  his  refusal  to  grant  respondent’s  motion  to 
dismiss  because  of  the  violation  of  this  respondent’s  rights 
under  said  Fifth  Amendment ; 

5.  To  the  refusal  of  the  Trial  Examiner  to  grant  re¬ 
spondent’s  motion  to  dismiss  the  complaint  because  of  the 
failure  to  prove  a  case  as  to  any  of  the  individuals  named 
in  the  complaint  as  amended ; 

6.  To  the  refusal  of  the  Trial  Examiner  to  grant  this  re¬ 
spondent’s  motion  to  dismiss  on  the  ground  that  the  record 
does  not  prove  any  interference  by  this  respondent  with 
Union  activities; 

7.  To  the  refusal  of  the  Trial  Examiner  to  grant  this 
respondent’s  motion  to  dismiss  the  proceeding  on  the 
ground  that  the  record  demonstrates  that  the  Board  had 
prejudged  the  case  and  was,  therefore,  disqualified  by  rea¬ 
son  of  its  failure  to  observe  due  process; 

8.  To  the  refusal  of  the  Trial  Examiner  to  grant  this 
respondent’s  motion  to  strike  the  testimony  of  one  Alice 
Raymond,  and  to  the  failure  of  the  Trial  Examiner  to  find 
that  said  testimony  had  been  obtained  by  the  attorney  for 
the  Board  in  violation  of  this  respondent’s  rights  under 
the  Fourth  Amendment  to  the  Constitution  of  the  United 
States. 

As  heretofore  stated,  respondent  excepts  to  the  failure 
of  the  Trial  Examiner  to  comply  with  Article  II,  Section 
32,  in  respect  of  the  making  of  findings  of  fact  and, 

2532  not  waiving  that  exception,  respondent  takes  excep¬ 
tion  to  the  purported  findings  of  fact  in  the  numbered 

paragraphs  in  said  intermediate  report  as  follows : 

1.  To  the  incomplete  and  inaccurate  statement  of  this 
paragraph  and  to  the  failure  of  the  Trial  Examiner  to  state 
the  facts  as  follows : 
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The  respondent,  The  Press  Co.  Inc.,  a  New  York  corpora¬ 
tion  organized  in  1928,  has  its  principal  office  and  place  of 
business  at  Albany,  New  York.  The  Press  Company  owns, 
prints,  publishes  and  distributes  a  newspaper  known  as 
44 The  Knickerbocker  News”  each  weekday  afternoon 
throughout  the  year.  Prior  to  July  1,  1937,  The  Press 
Company  published  a  morning  newspaper  known  as  “The 
Knickerbocker  Press”  seven  mornings  a  week  (including 
Sunday)  and  an  evening  newspaper  each  weekday  after¬ 
noon  known  as  “Albany  Evening  News”.  From  July  1 
to  August  1,  1937  The  Press  Company  published  a  week¬ 
day  afternoon  newspaper  only,  known  as  “The  Knicker¬ 
bocker  Press  and  Albany  Evening  News”,  having  aban¬ 
doned  the  morning  and  Sunday  field  as  of  July  1,  1937.  On 
August  1,  1937  the  name  of  The  Press  Company’s  one 
newspaper  was  changed  to  “The  Knickerbocker  News”. 
(Board’s  Ex.  13) 

The  Press  Company  has  outstanding  10,000  shares  of 
common  stock,  all  of  which  is  owned  by  the  Gannett  Co. 
Inc.  The  Press  Company  also  has  outstanding  a  preferred 
stock  issue  of  5,400  shares  of  $100  par  value,  fifty  per  cent, 
of  which  is  owned  by  the  Gannett  Co.  Inc.  and  fifty  per 
cent,  of  which  is  owned  by  other  parties.  There  is  also  a 
funded  indebtedness  of  $914,400  covered  by  first  mort¬ 
gage  bonds,  none  of  which  is  owned  by  the  Gannett  Co. 
Inc.  and  none  of  which  is  owned  by  The  Press  Company 
and  all  of  which  is  secured  by  a  first  mortgage  on  all  the 
property  of  The  Press  Company.  Under  the  preferred 
stock  indenture  no  dividends  can  be  paid  on  corn- 
2533  mon  stock  as  long  as  there  is  any  outstanding  pre¬ 
ferred  stock. 

The  officers  of  The  Press  Company  are — Frank  E.  Gan¬ 
nett,  President  Frank  E.  Tripp,  Vice  President  H.  W. 
Cruickshank,  Secretary  A.  J.  McDonald,  Treasurer  John 
J.  Atherton,  Assistant  Secretary  and  Treasurer. 

The  Directors  are — Frank  E.  Gannett,  Frank  E.  Tripp, 
H.  W.  Cruickshank,  George  E.  Shaw,  and  A.  J.  McDonald 
(R.  65-67) 

During  the  month  of  June  1937,  “The  Knickerbocker 
Press”  had  an  average  daily  circulation  of  34,001,  of 
which  2.3%  was  circulated  outside  the  State  of  New  York. 
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During  the  same  month  the  4 4  Sunday  Knickerbocker 
Press”  had  an  average  circulation  of  40,333,  of  which 
3.3 c/o  was  circulated  outside  the  State  of  New  York.  In 
June  1937  the  44 Albany  Evening  News”  had  an  average 
circulation  of  41,614,  of  which  3 %  was  circulated  outside 
the  State  of  New’  York.  During  the  month  of  July  1937, 
after  The  Press  Company  abandoned  the  morning  and 
Sunday  field,  it  had  been  but  one  six-day  afternoon  news¬ 
paper  w’hich,  during  that  month,  w’as  known  as  4  4  The 
Knickerbocker  Press-Albany  Evening  Newrs”.  This  news¬ 
paper  had  an  average  circulation  in  July  of  56,789,  of 
which  3%  w’as  circulated  outside  the  State  of  New  York. 
During  the  month  of  September  1937,  4  4  The  Knickerbocker 
News”,  w’hich  was  the  one  new’spaper  published  by  this 
respondent  during  that  month,  had  an  average  circulation 
of  55,875,  of  which  1%  w*as  circulated  outside  the  State  of 
New  York.  (R.  75-76) 

During  the  year  ending  September  30,  1936,  according 
to  the  Audit  Bureau  of  Circulation  Reports,  the  4  4  Sunday 
Knickerbocker  Press”  had  an  average  circulation  of  48,- 
838,  of  which  ‘47,464  copies  were  delivered  in  the 
2534  State  of  New  York,  413  copies  in  the  State  of  Massa¬ 
chusetts,  895  copies  in  the  State  of  Vermont  and  66 
copies  in  all  other  States.  The  daily  4  4  Knickerbocker 
Press”  for  the  year  ending  September  30,  1936,  had 
an  average  circulation  of  31,584,  of  which  total  31,098 
copies  w’ere  circulated  w’ithin  the  State  of  New  York, 
165  copies  in  the  State  of  Massachusetts,  252  copies  in  the 
State  of  Vermont  and  69  copies  in  all  other  States.  For 
the  same  period,  4 4 Albany  Evening  News”  had  a  circula¬ 
tion  of  46,759,  of  which  total  44,953  copies  w’ere  circulated 
in  the  State  of  New  York,  122  copies  in  the  State  of  Massa¬ 
chusetts,  1,647  copies  in  the  State  of  Vermont  and  37  copies 
in  all  other  States.  (R.  137-138).  Board’s  Exhibits  Nos. 
26-27. 

2.  To  the  description  of  the  respondent,  the  Gannett 
Co.  Inc.  and  to  the  failure  of  the  Trial  Examiner  more 
completely  and  more  particularly  to  describe  this  company, 
and  for  further  exception  to  this  paragraph,  this  respon¬ 
dent  adopts  the  exceptions  of  the  Gannett  Co.  Inc.,  a  re¬ 
spondent  in  this  proceeding. 
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3.  To  the  entire  description  of  the  Tri-City  Newspaper 
Guild  as  given  by  the  Trial  Examiner  as  inaccurate  and  in¬ 
complete  and  not  supported  by  the  record,  and  to  the  fail¬ 
ure  of  the  Trial  Examiner  to  find  that  the  Tri-City  News¬ 
paper  Guild  was  started  in  the  City  of  Albany  some  time 
in  late  1933  or  early  in  1934  (various  witnesses  differing  as 
to  the  date  of  the  beginning  of  the  Guild) ;  that,  at  some 
time  in  1934,  said  Tri-City  Newspaper  Guild  received  a 
charter  from,  and  became  a  local  of  the  American  News¬ 
paper  Guild;  that  the  American  Newspaper  Guild  was 
started  as  an  organization  of  newspaper  workers  employed 
in  the  editorial  offices  of  newspapers;  that  in  1936  said 
American  Newspaper  Guild  became  affiliated  with  the 
American  Federation  of  Labor  and  presumed  to  assume 
the  characteristics  of  a  Union  labor  organization  whereas 
before  that  time  it  had  been  a  professional  organization 

(R.  1879) ;  that  one  year  later,  at  the  ensuing  annual 
2535  convention,  said  American  Newspaper  Guild  with¬ 
drew  from  the  American  Federation  of  Labor  and 
became  affiliated  with  the  Committee  on  Industrial  Organi¬ 
zation,  (R.  1238)  and  that  at  said  convention,  said  Ameri¬ 
can  Newspaper  Guild  attempted  to  obligate  its  members 
to  various  controversial  activities  which  would  have  a  di¬ 
rect  effect  upon  their  newspaper  work  (R.  1239;  1366- 
1367) ;  that  there  is  no  evidence  in  the  record  as  to  the 
membership  of  the  American  Newspaper  Guild,  and  that 
the  record  is  conflicting  as  to  the  membership  of  the  Tri- 
City  Newspaper  Guild,  it  being  impossible  to  determine 
from  the  record  whether  the  Guild  still  claims  jurisdiction 
over  members  who  are  in  arrears  or  are  on  the  suspended 
or  expelled  list. 

4.  To  the  finding  by  the  Trial  Examiner  that  the  Guild 
is  a  voluntary  organization  created  for  the  purpose  of  col¬ 
lective  bargaining  with  respect  to  labor  disputes,  griev¬ 
ances,  wages,  hours  and  working  conditions,  and  to  the 
further  finding  of  the  Trial  Examiner  that  it  is  a  labor  or¬ 
ganization  within  the  meaning  of  Section  (2),  subdivision 
(5)  of  the  Act,  and  to  the  failure  of  the  Trial  Examiner  to 
find  that  the  Guild  is  engaged  in  political  and  controversial 
projects,  including  the  destruction  of  confidence  of  em¬ 
ployees  in  the  management  of  newspapers  (The  Press  Co., 
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Inc.  Exhibits  No.  1  and  No.  7 ;  R.  1232-1243;  Rejected  Ex¬ 
hibit  9;  R.  1247-1250;  R.  1468-1472). 

5.  To  the  finding  that  the  Gannett  Co.  Inc.  is  a  proper 
respondent  herein  and  to  the  further  finding  that  The 
Press  Co.  Inc.  “was  not  completely  autonomous  but  rather 
an  integral  part  of  the  parent  organization  and  subject  to 
its  control  both  as  to  its  labor  and  business  policy’ ’  when 
the  record  is  exactly  to  the  contrary.  (Board’s  Exhibits 

No.  13  and  No.  75;  R.  364-371;  1906-1914.) 

2536  Board’s  Exhibit  No.  13  was  introduced  to  showT 
the  management  of  the  so-called  “  Gannett  News¬ 
papers”  and  this  exhibit,  prepared  by  the  Board  and  in¬ 
troduced  by  the  Board,  vests  the  management  of  “The 
Knickerbocker  Press”,  “Albany  Evening  News”,  “The 
Knickerbocker  Press  and  Albany  Evening  News”  and 
“The  Knickerbocker  News”,  the  names  by  which  this  re¬ 
spondent’s  several  newspapers  were  known  in  “The  Press 
Co.  Inc.,  Frank  E.  Gannett,  President,  and  A.  J.  McDonald, 
publisher.” 

Board’s  Exhibit  No.  75  contains  these  significant  para¬ 
graphs  : 

“The  Gannett  Company  does  not  and  cannot  dictate  to 
the  local  managements  who  shall  be  hired  and  fired  in  any 
positions  whatsoever. 

“The  Albany  management  of  The  Knickerbocker  Press 
and  Albany  Evening  News  has  complete  authority  over 
the  employment  of  every  department  of  those  news¬ 
papers.” 

6.  To  the  incomplete  and  inaccurate  statement  of  the 
Trial  Examiner  in  respect  to  the  facts  purported  to  be  set 
forth  in  this  paragraph  and  to  the  failure  of  the  Trial  Ex¬ 
aminer  to  state,  in  connection  with  taking  the  matter  up 
with  “Rochester”,  that  Messrs.  Gannett,  Tripp  and 
Criuckshank,  officers  and  directors  of  The  Press  Company, 
maintained  their  offices  in  Rochester,  there  being  no  justi¬ 
fication  in  the  record  for  the  inference  that  when  Hicox 
took  up  matters  with  “Rochester”  he  was  taking  up  those 
matters  with  officials  of  the  Gannett  Company,  as  such. 

7.  To  the  Trial  Examiner’s  inaccurate  and  incomplete 
statement  of  the  facts  in  this  paragraph  as  will  be  de¬ 
veloped  more  fully  hereinafter. 
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8.  To  the  Trial  Examiner’s  inaccurate  and  incomplete 
statement  of  the  facts  in  this  paragraph.  There  is  no  justi¬ 
fication  in  the  record  for  the  statement — “There  was  also 
present  M.  V.  Atwood  who  came  from  the  central  office  in 
Rochester”  as  there  is  nothing  in  the  record  to 
2537  justify  the  use  of  the  word  “central”  in  reference 
to  this  respondent  and  to  the  failure  of  the  Trial 
Examiner  to  find  that  the  conference  referred  to  in  this 
paragraph,  at  which  Atwood  is  alleged  to  have  stated 
“that  he  hoped  that  the  editorial  department  employees 
would  reconsider  before  deciding  to  go  trade  unionist”, 
actually  took  place  while  the  Guild  still  regarded  itself  as 
a  professional  and  not  as  a  labor  organization  and  nearly 
three  months  before  the  American  Newspaper  Guild  voted 
at  its  annual  convention  to  affiliate  with  the  American  Fed¬ 
eration  of  Labor  and  go  trade  unionist,  and  to  the  further 
failure  of  the  Trial  Examiner  to  find  that  there  was  noth¬ 
ing  improper  in  such  a  discussion  during  negotiations  be¬ 
tween  editorial  employees  and  the  management  and  any 
third  party  sitting  in  in  a  friendly  or  advisory  capacity, 
as  of  that  time,  and  to  the  further  failure  of  the  Trial  Ex¬ 
aminer  to  report  that  Atwood  ceased  taking  part  in  con¬ 
ferences  a  short  time  after  the  original  request  to  negotiate 
a  contract  was  made  by  the  Guild. 

Still  further,  this  respondent  excepts  to  the  incomplete 
and  unfair  statement  as  follows: 

“Lewis  was  quoted  as  saying  that  the  institution  of  the 
wage  scale  in  the  proposed  contract  ‘would  mean  that  five 
or  six  persons  would  have  to  be  fired.’  ” 

The  Board’s  witness  Fales,  President  of  the  American 
Newspaper  Guild,  was  on  the  stand  but  the  Trial  Exami¬ 
ner  failed  to  report  the  following  material  portion  of  her 
testimony : 

“He  (Lewis)  turned  to  me  and  said  ‘take  this  hypotheti¬ 
cal  case,  Miss  Fales:  Suppose  I  had  five  men  on  a  copy 
desk,  suppose  one  of  them  was  capable  and  competent  to 
earn  the  minimum  you  propose  in  your  scale  of  wages  here, 
suppose  the  other  four  were  not  competent  to  earn  the 
schedule  you  propose,  what  would  you  do  with  them?’  I 
(the  witness  Fales)  said  ‘fire  them’.  He  (Lewis)  said  ‘I 
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wish  I  could  get  the  mechanistic  minds  of  you  people,  but 
I  cannot  keep  the  humanitarian  from  influencing  my 
thoughts.’  ”  (R.  410) 

9.  To  the  incomplete,  inaccurate  and  unfair  statements 
made  by  the  Trial  Examiner  in  this  paragraph,  as 
2538  illustrated  in  part  by  the  following:  4 4 Evidently  the 
terms  of  the  Hearst  agreement  were  more  favorable 
to  the  Albany  Times  Union  than  the  terms  of  the  agree¬ 
ment  which  McDonald  had  recommended  to  Rochester”. 
The  record  shows  in  this  respect  that  the  Board’s  witness 
Fales  was  President  of  the  Tri-City  Newspaper  Guild  and 
Chairman  of  the  negotiating  committee  after  January  1937 ; 
that  she  was  employed  by  the  Albany  Times-Union,  a  Hearst 
newspaper ;  that  her  husband,  Henry  E.  Christman,  was  em¬ 
ployed  by  the  respondent;  that  negotiations  between  the 
Tri-City  Guild  and  the  two  Albany  newspaper  companies 
proceeded  simultaneously  and  that  identical  propositions 
originally  were  submitted  to  them  (R.  1220) ;  that  when 
she  was  negotiating  with  McDonald  she  knew  that  Frank 
E.  Gannett,  Frank  E.  Tripp  and  Herbert  W.  Cruickshank, 
whose  offices  are  in  Rochester,  were  all  officers  of  The 
Press  Company.  (R.  711) ;  that  throughout  the  negoti¬ 
ations,  Lewis  continued  to  express  concern  for  the  em¬ 
ployees  (R.  713) ;  that  she  knew  the  proposed  agreement 
with  The  Press  Company  had  to  be  sent  to  Rochester  for 
approval;  that  after  the  Times-Union  agreement  vras  en¬ 
tered  into  it  became  a  matter  of  public  knowledge  (R.  718) ; 
that  when  The  Press  Company  proposed  to  post  a  notice 
of  policy  or  an  agreement  approximately  the  same  as  the 
notice  which  the  Guild  had  agreed  to  for  the  Times-Union, 
the  Guild,  on  her  recommendation,  rejected  The  Press 
Company’s  proposal  as  totally  and  wholly  unsatisfactory 
(R.  718) ;  that  thereafter  the  agreement  that  was  forced 
upon  The  Press  Company  was  far  more  advantageous  to 
the  Guild  than  the  one  that  had  been  given  to  the  Times- 
Union,  (R.  719;  764-766);  that  in  fact,  within  a  period  of 
two  weeks  in  the  same  city,  the  Guild  ratified  two  different 
agreements  with  two  newspapers  approximately  the  same 
size,  granting  to  one  publisher  certain  advantages  over 
the  other;  and  that  the  Board’s  witness  Fales,  who  was 
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President  of  tlie  Guild  and  participated  in  negotiations  for 
both  contracts,  was  employed  by  the  newspaper 
2539  which  gained  the  advantage  (li.  719). 

Still  further  exception  is  taken  to  the  references 
made  to  the  self-serving  declarations  of  the  Guild  in 
Board’s  Exhibit  02,  such  as  “The  Guild  has  evidence  of 
numerous  examples  of  vicious  efforts  to  destroy  the  Guild 
in  The  Press  Company  and  to  intimidate  its  members” 
and  to  the  Trial  Examiner’s  statement  as  follows: 

‘‘In  this  connection,  the  Guild  presented  testimony  to 
the  effect  that  over  the  approximate  period  of  a  year  dur¬ 
ing  which  negotiations  took  place,  the  respondent  gave  in¬ 
dividual  increases  in  salary  to  employees  in  the  editorial 
department  and  that  the  raises  received  by  the  negotiating 
committee  and  the  officers  of  the  Guild  were  greater  than 
those  received  by  other  employees”. 

There  is  nothing  in  the  record  to  support  the  self-serv¬ 
ing  declaration  of  the  Board's  Exhibit  Xo.  (>2  and  this  re¬ 
spondent  excepts  to  the  failure  of  the  Trial  Examiner  to 
report  the  following  facts:  That  the  undisputed  testimony 
was  that  The  Press  Company  had  been  losing  money;  that 
its  employees  had  had  their  salaries  reduced  during  the 
depression;  that  Mr.  Lewis,  instead  of  coercing  and  in¬ 
timidating  employees,  had  discharged  only  one  employee 
during  the  entire  period  of  Ids  control  of  the  editorial  de¬ 
partment  up  to  June  30.  1937:  that  that  employee  was  dis¬ 
charged  for  drunkenness  and  the  Guild  made  no  complaint : 
that  from  time  to  time  Lewis  did  give  increases  in  salaries 
to  employees,  practically  all  of  which  were  given  to  em¬ 
ployees  drawing  loss  than  840.00  a  week,  and  that  tin*  wit¬ 
nesses  Flood,  Jackson.  Mohan,  Kraft,  Doran,  Charles  L. 
Mooney,  Kimball.  John  Mooney  and  White,  all  ot  them 
Guild  members  during  the  period  in  question,  testified  that 
their  Guild  membership  had  never  resulted  in  any  act  of 
discrimination  on  the  part  of  Lewis  or  any  other  one  in 
the  management  of  The  Press 'Company.  Exception  also 
is  take:*  to  the  failure  of  the  Trial  Examiner  to  find  that 
during  the  same  period  of  time  referred  to  in  Board  s  Ex¬ 
hibit  Xo.  r>2.  Levis  had  hired  eleven  persons,  eight  of 


whom  iomed  the  Guild,  and  that  one  of  these  eight, 
the  witness  White,  asked  Lewis  whether  or  not  lie 
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2540  should  join  the  Guild.  Lewis  replied  “1  assure  you 
that  as  a  11011-Guild  man  you  will  get  110  more  than 
you  would  get  as  a  Guild  man”.  (K.  1064) 

Exception  is  taken  to  the  disregard  by  the  Trial  Ex¬ 
aminer  of  the  uncontradieted  testimony  of  Warren  II. 
Flood,  President  of  the  Guild  and  a  member  of  the  negoti¬ 
ating  committee  at  the  time  negotiations  were  instituted 
with  this  respondent  in  March  1930.  Mr.  Flood  testified 
that  he  had  been  employed  by  The  Press  Company  for  thir¬ 
teen  years  ( R.  1452),  that  at  the  time  he  testified,  he  was 
a  member  of  the  Guild,  with  his  dues  paid  up,  that  he  was 
a  member  of  the  original  collective  bargaining  committee 
and  served  on  that  committee,  that  he  retired  from  the 
committee  after  >omc  time  because  lie  was  busy  with  other 
Guild  matters  and  he  felt  that  he  had  enough  to  do  (R. 
1453),  that  he  was  President  of  the  Tri-City  Guild  from 
January  1936  to  January  1937,  that  before  he  took  the  of¬ 
fice  of  President  of  the  Guild,  the  Guild  had  been  quiet,  that 
he  tried  to  put  some  life  into  it  and  worked  very  actively 
not  only  to  get  members  to  pay  up  their  arrears  in  dues 
but  to  get  new  members  (R.  1454).  that  at  no  time  did  the 
management  object  to  his  activities  or  the  Guild's  activi¬ 
ties  or  to  a  determination  as  to  whether  or  not  the  Guild 
should  represent  the  employees  in  collective  bargaining 
(R.  14551,  that  when  the  vote  was  taken  there  were  some 
fifty  odd  who  voted  for  the  Guild  and  two  or  three  who 
voted  against  the  Guild's  representation  and  that  in  order 
to  prevent  a  unanimous  vote,  he  asked  a  couple  of  people 
whom  he  knew  not  to  be  members  of  the  Guild  to  vote 
against  the  Guild  ( R.  145(51.  that  during  tin*  period  of  his 
Presidency  (January  193(1  to  January  1937)  he  did  not 
know  of  any  instances  where  the  management  attempted  to 
interfen*  with  the  Guild  in  its  organization  activity  and 
that  his  membership  in  the  (Judd  did  not  interfere  with 
his  own  work  (R.  1458):  that  In*  discussed  the  Guild  fre 
onentlv  with  his  superior.  Canlain  Young,  who 


2541  never  <a?d  anything  to  him  •><  to  whether  he  should 
stay  in  or  get  out :  that  Mr.  Levis  never  discussed 
the  Guild  with  the  witness  outside  the  negotiations  meet¬ 
ings  except  once  when  be  said  that  Mr.  Atwood  liked  the 
conduct  of  the  meeting  tlu*t  afternoon  and  that  ho  never 
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President  of  the  Guild  and  participated  in  negotiations  for 
both  contracts,  was  employed  by  the  newspaper 
2539  which  gained  the  advantage  (R.  71!)). 

Stiii  further  exception  is  taken  to  the  references 
made  to  the  sell -serving  declarations  of  the  (luild  in 
Board's  Kxhibit  02.  such  as  “The  (luild  has  evidence  of 
numerous  examples  of  vicious  efforts  to  destroy  the  (luild 
in  The  Press  Company  and  to  intimidate  its  members" 
and  to  the  Trial  Examiner's  >tatement  as  follows: 

“In  this  connection,  the  (luild  presented  testimony  to 
the  effect  that  over  the  approximate  period  of  a  year  dur¬ 
ing  which  negotiations  took  place,  the  respondent  gave  in¬ 
dividual  increases  in  salai\  to  employees  in  the  editorial 
department  and  that  the  raises  received  by  the  negotiating 
committee  and  tin*  officers  of  the  (luild  were  greater  than 
those  received  by  other  employees". 

There  is  nothing  in  the  record  to  support  the  self-serv¬ 
ing  declaration  of  tin*  Board's  Kxhibit  Xo.  (>2  and  this  re¬ 
spondent  excepts  ;<>  the  failure  of  the  Trial  Examiner  to 
report  tile  following  facts:  That'  the  undisputed  testimony 
was  that  The  Press  Company  had  been  losing  money:  that 
its  employees  had  had  their  salaries  reduced  during  the 
depression:  that  Mr.  Lewis,  instead  of  coercing  and  in¬ 
timidating  employ*  es.  had  discharged  only  one  employee 
during  the  entire  period  of  his  control  of  the  editorial  de¬ 
partment  up  to  .Jmn*  30.  1037:  that  that  employee  was  dis¬ 
charged  for  drunkenness  and  the  (luild  made  no  complaint : 
that  from  time  to  time  Lewis  did  give  increases  in  salaries 
to  employees,  practically  all  of  which  were  given  to  em¬ 
ployees  drawing  less  than  >40.00  a  week,  and  that  tin*  wit¬ 
nesses  Flood.  Jackson.  Mohan.  Kratt,  Doran,  Charles  L. 
Mooney.  Kimball.  .John  Mooney  and  White,  all  of  them 
Guild  members  during  the  period  in  question,  testified  that 
their  Guild  membership  had  m-ver  resulted  in  any  act  of 
discrimination  on  the  mart  of  Lewis  or  any  other  one  in 
tin*  manage*;  cut  of  The  Press  Company.  Exception  also 
is  taken  to  -lie  failure  of  the  Trial  Examiner  to  find  that 
during  the  ^ai n*  period  of  time  referred  to  in  Board's  Ex¬ 
hibit  Xo.  f>2,  Levis  had  hired  eleven  persons,  eight  of 
whom  io’ned  the  Guild,  and  that  one  ot  these  eight, 
the  witness  White,  asked  Lewis  whether  or  not  he 
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254U  should  join  I  he  Guild.  Lewis  replied  *‘i  assure  you 
that  as  a  11011-Guild  man  you  will  get  no  more  than 
you  would  get  as  a  Guild  man".  ( R.  1 GG4 ) 

Exception  is  taken  to  the  disregard  by  the  Trial  Ex¬ 
aminer  of  the  uneont radieted  testimony  of  Warren  11. 
Flood,  President  of  the  Guild  and  a  member  id'  ihe  negoti¬ 
ating  committee  at  the  time  negotiations  wen*  instituted 
with  this  respondent  in  March  lT>(i.  Mr.  Flood  testified 
that  he  had  been  employed  by  The  Press  Gompany  for  thir¬ 
teen  years  (  R.  14.)2).  that  at  tin*  time  he  testified,  he  was 
a  member  of  the  Guild,  with  his  dues  paid  up,  that  lie  was 
a  member  of  t lie  original  collective  bargaining  committee 
and  served  on  that  committee,  that  he  retired  from  the 
committee  after  some  time  bccar.se  he  was  busy  with  other 
Guild  matters  and  lie  felt  that  he  had  enough  to  do  (R. 
14.").°)),  that  he  was  President  of  the  Tri-City  Guild  from 
January  1  *).*$(>  to  January  1 ! K* >7.  that  before  he  took  the  of¬ 
fice  of  President  of  the  Guild,  the  Guild  had  been  <|iiiet,  that 
he  tried  to  put  some  life  into  it  and  worked  very  actively 
not  only  to  get  members  to  pay  up  iheir  arrears  in  dues 
but  to  get  new  members  (  P.  14a4).  that  at  no  time  did  the 
management  object  1o  his  activities  or  the  Guild's  activi¬ 
ties  or  to  a  determination  as  to  whether  or  not  the  Guild 
should  represent  the  employees  in  collective  bargaining 
(R.  14").")'),  that  when  tin*  vote  was  taken  there  were  some 
fifty  odd  who  voted  for  tin*  Guild  and  two  or  three  who 
voted  against  the  Guild's  representation  and  that  in  order 
to  prevent  a  unanimous  vote,  he  asked  a  couple  of  people 
whom  he  knew  not  1o  be  members  of  the  Guild  to  vote 
against  tin*  Guild  (R.  14">bM  dial  during  the  period  of  his 
Presidency  (January  to  January  11K17)  he  did  not 

know  of  any  instances  where  the  management  attempted  to 
interfere  with  the  Guild  in  its  organization  activity  and 
that  his  membership  in  the  Girhl  did  not  interfere  with 
his  own  work  (  R.  14-"S):  that  he  discussed  the  Givld  fre 
onentlv  with  Ids  superior,  t'aotain  Young,  who 
2"> 41  never  <aid  anything  to  him  •»<  Co  whether  he  should 
stay  in  or  get  out:  that  Mr.  Lewis  never  discussed 
the  Guild  with  the  witness  outside  the  negotiations  meet¬ 
ings  except  once  when  lie  said  that  Mr.  Atwood  liked  the 
combed  of  die  meeting  dvt  afternoon  and  that  he  never 
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heard  Mr.  Lewis  denounce  the  Guild  to  anyone  (K.  1459); 
that  he  never  heard  of  Mr.  Lewis  interfering  with  the 
Guild  in  its  activities  (R.  1 4(>0) :  that,  on  the  contrary,  the 
management  assisted  the  Guild  in  many  respects,  includ¬ 
ing  the  support  of  its  show  in  1936,  including  the  publica¬ 
tion  of  a  miniature  newspaper  as  a  part  ot‘  its  show  activi¬ 
ties  (R.  14(10):  that  during  ihe  time  of  these  negotiations 
there  were  strikes  on  the  Hears!  papers  at  Milwaukee  and 
Seattle  and  that  while  lie  (the  witness  Flood)  was  Presi¬ 
dent  of  the  Guild,  the  Tri-City  Guild  made*  a  financial  con¬ 
tribution  to  the  suppori  of  the  strikers  and  the  witness 
identified  a  photostat  from  the  Guild  Reporter  of  May  15, 
1936  which  urged  a  nationwide  boycott  on  all  llearst  news¬ 
papers  and  magazines  and  other  enterprises  in  order  to 
help  the  Guild  win  the  strikes  against  the  Wisconsin  Xows 
and  the  Seattle  Post  Intelligencer.  The  Press  Company's 
Exhibit  Xo.  9  placed  on  tin*  Rejected  List;  R.  14(54-1472). 

This  respondent  also  excepts  to  the  failure  of  the  Trial 
Examiner  to  make  any  mention  of  the  testimony  of  Janet 
Scott,  Secretary  of  the  Tri-City  Guild,  iu  connection  with 
negotiations  referred  to  in  Board’s  Exhibit  Xo.  62. 

The  witness  Pales,  President  of  tin*  Guild  in  1937,  had 
testified  that  the  reason  the  llearst  Xewspaper  in  Albany, 
on  which  she  was  employed,  and  been  given  a  more  favor¬ 
able  agreement  by  the  Guild  than  respondent  was  because 
there  had  been  no  “discrimination”  on  the  llearst  news¬ 


papers. 

Board's  witness  Scott  testified,  that  various  Guilds  had 
passed  various  resolutions  to  request  Xational  ad- 
2542  vertisers  to  withdraw  their  advertising  from  the 
llearst  Xewspapers  and  that  while  these  resolu¬ 
tions  were  being  adopted,  strikes  were  going  on  in  two 
Hearst  Xewspapers  at  the  time  the  Guild  was  negotiating 
with  the  Hearst  Xewspaper  in  Albany  (R.  1222-1226). 

Respondent  also  excepts  to  tin*  failure  of  tin*  Trial  Ex¬ 
aminer  to  report  the  facts  of  the  testimony  of  Board's  wit¬ 
ness  Scott  to  the  effect  that  when  sin*  spoke  to  Mr.  Lewis 
soon  after  his  arrival  in  Albany  and  when  the  Guild  move¬ 
ment  was  relatively  new  and  while  it  was  still  presumably 
a  professional  organization  ho  could  not  understand  why 
newspaper  men  and  women  should  want  a  labor  organiza 
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tion  and  her  further  testimony  that  he  was  never  abusive 
at  any  of  the  meetings  with  the  Guild  members  and  that 
“he  always  treated  us  courteously"  (R.  1221). 

This  respondent  excepts  to  the  Trial  Examiner's  disre¬ 
gard  of  the  testimony  of  the  Board's  witness  Young  that 
the  fact  of  Guild  membership  never  entered  into  his  con¬ 
siderations  in  the  conduct  of  his  department,  (R.  111U) ; 
to  the  disregard  of  the  testimony  of  the  Board's  witnesses 
Scanned  and  Andrews  that  they  knew  of  no  acts  of  dis¬ 
crimination  because  of  Guiid  activities  prior  to  June  30, 
1937;  to  the  disregard  of  the  testimony  of  Charles  L. 
Mooney  as  to  the  support  of  Guild  shows  by  this  respon¬ 
dent  (R.  1460-1463;  The  Tress  Co.  Inc's.,  Exhibits  Xos.  8 
and  8a);  and  to  the  disregard  by  the  Trial  Examiner  of 
the  uncontradicted  testimony  of  every  witness  to  whom 
the  question  was  put  during  the  whole  proceeding  that  he 
knew  of  no  interference  with  Guild  activities  or  discrimin¬ 
ation  against  Guild  members  because  either  of  member¬ 
ship  in  the  Guild  or  activity  in  behalf  of  the  Guild. 

10.  To  the  incomplete,  inaccurate  and  unfair  statements 
of  the  Trial  Examiner  in  this  paragraph  and  to  the  failure 
of  the  Trial  Examiner  to  lind  that  at  no  time  did  the  Guild 
present  any  evidence  of  actual  intimidation  or  coer- 
2543  cion  or  interference  to  Cruiekshank  or  any  other 
person  connected  with  the  management  of  the  Press 
Company  or  submit  any  such  evidence  in  this  proceeding: 
and  further  to  the  failure  of  the  Trial  Examiner  to  find 
that  at  a  later  meeting  with  the  witness  Pales.  Cruick- 
sliank  informed  her  that  the  charge  of  discrimination  is 
“a  standard  gag.  a  standard  Guild  gag"  and  that  the 
charges  she  had  made  to  him  in  March  were  all  lies,  and 
still  further  to  the  failure  of  the  Trial  Examiner  to  find 
that  notwithstanding  the  information  which  the  witness 
Pales  said  that  she  had  given  Cruiekshank  to  the  effect 
that  Lewis  had  hired  several  new  employees  with  the  un¬ 
derstanding  that  membership  in  the  Guild  was  frowned 
upon,  the  undisputed  facts  of  the  record  in  this  ease  are 
that  eight  oul  of  eleven  persons  when:  the  respondent  lured 
joined  tin*  Guild  and  all  of  those  persons  who  discussed 
Guild  membership  with.  Levis  testified  that  he  told  them 
that  .joining  the  Guild  was  a  matter  for  their  own  .judg¬ 
ment  and  not  for  his.  (R.  1851-3:  1864.) 


i 
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This  respondent  excepts  to  the  Trial  Examiner’s  failure 
to  find  that  tile  original  Guild  request  for  a  contract,  as 
submitted  in  March  193G,  was  submitted  solely  for  the  pur¬ 
pose  of  initiating  negotiations  and  with  no  expectation 
that  the  fantastic  proposals  therein  would  be  accepted  by 
the  company,  said  proposals  providing  for  a  minimum 
wage  for  experienced  reporters  of  $51.84  a  week  for  a 
company  that  had  been  losing  money,  according  to  the 
record  in  this  proceeding. 

11.  To  the  incomplete,  inaccurate  and  unfair  statements 
of  the  Trial  Examiner  in  this  paragraph  and  again  to  the 
failure  of  the  Trial  Examiner  in  his  reference  to  Cruick- 
shank  to  find,  as  a  fact,  that  C'ruickshank,  after  listening 
to  the  Guild  leaders  charge  discrimination,  later  told  them 
that  they  had  lied  to  him  (R.  518). 

12.  To  the  incomplete,  inaccurate  and  unfair  statements 
of  the  Trial  Examiner  in  this  paragraph.  The 

2544  record  shows,  without  any  contradictory  evidence 
whatsoever,  that  it  was  not  until  June  22,  15)37  that 
negotiations  commenced  which  resulted  in  this  respondent 
giving  up  the  morning  and  Sunday  field  in  Albany  by  the 
sale  of  “The  Knickerbocker  Press"  circulation  list  to  the 
Albany  Times-Enion  and  the  sale  by  the  Albany  Times- 
Union  of  its  evening  circulation  list  to  this  respondent. 
The  record  further  shows  that  the  abandonment  of  the 
morning  field  by  this  respondent  was  announced  on  June 
30,  1937  and  became  effective  on  July  1,  1937.  Respondent 
further  excepts  to  the  implications  in  lies  paragraph  to  the 
effect  that  Lewis,  the  Editorial  Director,  made  the  selec¬ 
tion  of  the  employees  to  he  retained  in  the  Editorial  De¬ 
partment  and  that  Atwood  collaborated  with  him  to  some 
extent,  which  collaboration  affects  tin*  question  of  the  Gan¬ 
nett  Company  being  a  proper  respondent. 

On  cross  examination  by  Government  counsel,  these 
questions  were  put  to  Mr.  McDonald,  the  publisher  of  re¬ 
spondent  company : 


“Q.  Then,  in  substance,  you  gave  Mr.  Lewis  absolute 
discretion  to  pick  whoever  lie  wanted  and  to  retain  as 
many  as  he  wanted  insofar  as  the  employees  of  the  Edi¬ 
torial  Department  were  concerned,  is  that  right  ! 
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A.  That  is  right.  That  is  right,  with  the  provision  that 
the  lists  be  submitted  to  me  for  approval.  That  was  not 
only  true  of  the  Editorial  Department  but  true  of  the 
advertising,  circulation  and  other  departments,  where  we 
did  not  have  a — (contract)  outside  of  the  mechanical  de¬ 
partment. 

Trial  Examiner  Bokat :  Wasn’t  there  anything  said  by 
you  as  to  the  number  of  employees  that  were  to  be  retained 
in  all  departments? 

The  Witness:  Xo.  1  did  not  feel  qualified  to  tell  a  de¬ 
partment  head  how  many  men  he  should  retain  or  lire  when 
J  was  holding  him  responsible  for  the  efficient  operation 
of  that  department."  (R.  11)06-07) 

And  again,  the  following  question  by  Mr.  Levin,  the 
Board’s  counsel: 

2545  Q.  “Did  Mr.  Atwood  have  any  power,  insofar  as 
the  determination  of  who  was  to  be  retained,  insofar 
as  you  were  concerned?  A.  Absolutely  none.  Xor,  as  far 
as  Mr.  Lewis  is  concerned.” 

And,  oil  this  point  of  control,  the  testimony  of  McDonald 
<m  cross  examination,  when  he  was  a  Board’s  witness,  is  as 
follows : 

“Trial  Examiner  Bokat:  Will  you  state  whether  or  not 
all  or  any  of  those  gentlemen  (including  M.  V.  Atwood) 
have  ever  attempted  to  give  you  any  directions  in  connec¬ 
tion  with  the  news  published  by  the  Press  Company,  Inc., 
or  with  respect  to  tin*  conduct  of  the  business  of  the  Press 
Company,  Inc.? 

The  Witness:  They  have  never  given  me  any  orders 
whatsoever  in  that  respect.” 

Re-Direct  Examination 


By.  Mr.  Levin,  the  board's  counsel: 

(c).  “Mr.  McDonald,  when  you  say  they  have  not  given 
you  any  orders  in  relation  to  the  Press  Company,  what  do 
you  mean  by  orders?  A.  They  have  no  authority  to  instruct 
me  to  do  anything  or  to  follow  any  policy  or  procedure.” 
(R.  3(54) 

13.  To  the  incomplete,  inaccurate  and  unfair  statements 
of  the  Trial  Examiner  in  this  paragraph,  and  to  the  Trial 
Examiner's  failure  to  find  from  the  record  that  this  re¬ 
spondent  did  not  know  which  of  the  staff  who  were  retained 
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were  members  of  the  Guild  and  which  of  those  who  were 
discharged  were  members  of  the  Guild. 

Board's  Exhibit  Xo.  7*2  was  offered  for  the  purpose  of 
showing  the  list  of  all  employees  who  were  dismissed,  their 
Guild  membership  or  non-membership,  and  their  length  of 
service  in  the  employ  of  the  Press  Company.  Objection  was 
made  to  the  admission  of  this  list  which  had  been  prepared 
by  Miss  Kales  and  after  the  witness  testified  that  it  was  not 
an  official  list  and  that  the  information  had  not  been  ob¬ 
tained  from  each  one  of  the  individuals  personally  and  that 
she  could  not  testify  that  it  was  a  correct  list,  the  Trial 
Examiner  sustained  respondent's  objections  to  the  exhibit 
as  to  the  years  of  experience,  as  indicated  thereon,  and 
overruled  respondent’s  objection  so  as  to  permit  the  exhibit 
to  show  the  persons  who  were  and  were  not  Guild  members 
(R.  493).  Thereupon,  the  following  colloquy  appeared  in 
the  record : 

“Mr.  Hanson — I  want  the  record  to  show  that  the  Press 
Company  did  not  know  who  were  or  were  not  mem- 
2349  bers  of  the  Guild. 

Trial  Examiner  Bokat — There  is  no  contention 
that  the  Press  Company  did  know  and  I  cannot  accept  it  for 
that  contention. 

Mr.  Hanson — That  is  what  I  wanted  to  know. 

Trial  Examiner  Bokat — It  will  be  marked  in  evidence 
with  the  limitations  I  stated  heretofore”. 

This  respondent  excepts  to  the  failure  of  the  Trial  Ex¬ 
aminer  to  find  that  there  is  nothing  in  the  record  to  sustain 
the  charge  that  of  the  forty-five  retained  in  the  Editorial 
Department  at  the  time  the  morning  and  Sunday  field  was 
abandoned  by  this  respondent,  eleven  were  non-Guild  mem¬ 
bers,  and  still  further  to  the  failure  of  the  Trial  Examiner 
to  find  that  there  is  nothing  in  this  record  to  determine 
what  constitutes  membership  in  the  Guild. 

14.  To  the  incomplete,  inaccurate  and  unfair  statements 
of  the  Trial  Examiner  in  this  paragraph,  and  more  particu¬ 
larly  to  the  Trial  Examiner’s  statement  that  “McDonald 
informed  the  Guild  that  he  had  no  authority  to  answer  its 
demands  in  any  way  but  that  he  would  have  to  take  up  the 
matter  with  ‘Rochester’  ”,  and  to  the  failure  of  the  Trial 
Examiner  to  find  that,  included  in  the  demands  which  the 
Guild  had  made,  was  a  demand  that  those  employees  who 
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could  not  bo  accommodated  bv  The  Press  Co.  Inc.  should  be 
employed  in  similar  activities  on  other  newspapers  in  which 
the  Gannett  Company  owned  stock,  and  further  to  the  fail¬ 
ure  of  the  Trial  Examiner  to  find  that  McDonald  was  not  an 
officer  or  director  of  the  Gannett  Company,  and  still  fur¬ 
ther  to  the  failure  of  the  Trial  Examiner  to  find  that,  in 
stating*  that  he  had  to  take  up  the  matter  with  “Rochester” 
insofar  as  the  demands  affected  The  Press  Co.  Inc.,  such  a 
statement  merely  meant  that  he  had  to  consult  with  other 
officers  and  directors  of  The  Press  Co.  Inc.  whose  individual 
headquarters  happened  to  be  in  Rochester,  and  further  in 
said  Paragraph  “14”  to  the  finding  by  the  Trial  Examiner 
that  McDonald  had  accepted  the  recommendations  of 
Lewis  and  Atwood,  without  going  into  the  matter  at  all, 
whereas  McDonald  testified  Lewis  submitted  the  list 
2547  to  him  for  his  approval;  that  the  same  procedure 
was  followed  in  the  other  departments  (R.  1373- 
1374) ;  and  to  the  failure  of  the  Trial  Examiner  to  find  that 
McDonald  had  testified  that  the  responsibility  for  the  con¬ 
duct  of  the  Editorial  Department  had  been  placed  on  Lewis, 
and  that  he  relied  on  said  Lewis.  Exception  is  also  taken  to 
the  statement  by  the  Trial  Examiner  in  said  Paragraph 
“14”  as  follows: 

“Despite  further  negotiations  with  the  respondents  as  to 
the  Guild  demands  and  the  intervention  of  a  mediator  of  the 
Xew  York  State  Department  of  Labor,  the  parties  failed  to 
agree  on  any  settlement.  The  Guild,  instead  of  going  on 
strike,  filed  charges  with  the  Board  resulting  in  the  hearing 
herein.” 

Said  statement  is  grossly  inaccurate  and  not  supported  by 
the  record. 

This  respondent  excepts  to  the  failure  of  the  Trial  Ex¬ 
aminer  to  find  that,  when  the  Guild  asked  the  New  York 
State  Labor  Department  to  mediate  its  dispute  with  The 
Press  Co.,  Inc.,  The  Press  Co.  Inc.  agreed  to  such  mediation 
and  further  agreed  that  if  the  State  Labor  Department 
found  there  had  been  any  discrimination,  it  would  reinstate 
the  person  found  to  have  been  discriminated  against,  and 
that  thereafter,  because  the  Guild  thought  it  could  get  a 
better  deal  from  the  National  Labor  Relations  Board  than 
it  could  get  from  the  New  York  State  Board  of  Mediation, 
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it  filed  charges  with  the  National  Labor  Relations  Board 
(R.  762). 

15.  To  the  inaccurate,  incomplete  and  unfair  statements 
of  the  Trial  Examiner  in  this  paragraph,  and  to  the  failure 
of  the  Trial  Examiner  affirmativelv  to  find  that  it  was  not 
until  after  the  Secretary  of  the  Guild,  Janet  Scott,  at  the 
instigation  of  the  editors  of  the  Guild  Reporter  (official 
organ  of  the  American  Newspaper  Guild),  had  written  a 
scurrilous  article  critical  of  Mr.  Lewis  (R.  1211-1249),  that 
Lewis  made  any  reference  to  the  Guild  to  the  witness  Hyde; 
and  that,  while  Hyde  testified  that  Lewis  had  referred  to 
“Guild  rats”,  that  reference  was  not  made  until  several 
weeks  after  the  publication  of  the  scurrilous  article  which  is 
The  Press  Co.  Inc’s  Exhibit  No.  1,  which  article,  in 
2548  turn,  was  mailed  anonymously  to  Lewis  with  the 
words  “read  that,  you  skunk”  written  at  the  bottom 
(R.  669) ;  and  further  to  the  failure  of  the  Trial  Examiner 
to  find  that  said  witness  Scott  had  testified  that  a  large  part 
of  this  article  was  “fictional”  (R.  1249);  and  still  further 
to  the  failure  of  the  Trial  Examiner  to  find  that,  whereas 
said  Hyde  testified  that  “prior  to  Lewis’  regime,  he  had  had 
no  trouble  with  the  Guild”,  the  record  shows  that  Lewis 
came  to  The  Press  Co.  Inc.  as  Editorial  Director  in  1935, 
and  that,  from  the  time  of  the  organization  of  the  Guild  in 
1933  or  1934  until  in  March  1936,  when  it  presented  a  re¬ 
quest  for  negotiations  for  a  contract,  there  had  been  no 
grievances  presented  to  the  management  by  the  Guild,  nor 
any  request  made  for  any  negotiations  whatsoever  (R.  705- 
R.  1455) ;  and  further  to  the  failure  of  the  Trial  Examiner  to 
find  that  Lewis’  attitude  towards  his  employees  was  always 
sympathetic  and/or  courteous,  including  his  attitude  to¬ 
wards  the  witness  Scott,  who  wrote  the  “skunk”  article  (R. 
1221) ;  and  still  further  to  the  failure  of  the  Trial  Examiner 
to  find  that  no  witness  who  appeared  in  this  proceeding  gave 
any  testimony  as  to  any  specific  act  of  discrimination  by 
Lewis  in  the  nature  of  assignment  to  work  on  account  of  his 
or  her  Guild  activity,  whereas,  on  the  contrary,  the  witnesses 
Flood,  Jackson,  Mohan,  Kraft,  Doran,  Charles  L.  Mooney, 
Kimball,  John  Mooney  and  White,  all  of  whom  were  Guild 
members  testified  that  their  Guild  membership  had  never 
resulted  in  any  act  of  discrimination  on  the  part  of  Lewis ; 
and  still  further  to  the  failure  of  the  Trial  Examiner  to  find 
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that,  during  the  entire  period  of  Lewis’  service  as  Editorial 
Director  prior  to  the  abandonment  of  the  morning  and 
Sunday  field  on  July  1,  1937,  he  had  discharged  but  one 
person  and  that  person  for  cause  (drunkenness),  whereas 
during  the  same  period  of  time,  eight  out  of  eleven  persons 
who  were  hired  by  Mr.  Lewis  to  work  for  the  company 
joined  the  Guild  (R.  1812;  1851-1853) ;  and  to  the  failure  of 
the  Trial  Examiner  to  find  that,  in  the  case  of  various 
employees  who  were  hired  by  Lewis,  when  they  asked 
2549  him  how  he  felt  about  joining  the  Guild,  he  informed 
them  that  the  matter  was  entirely  up  to  them,  as 
illustrated  by  the  testimony  of  the  witness  White,  who  asked 
Lewis  how  he  felt  about  White’s  joining  the  Guild,  to  which 
Lewis  replied: 

“I  assure  you  that  as  a  non-Guild  man  you  will  get  no 
more  than  you  will  as  a  Guild  man.”  (R.  1864) 

16.  To  the  incomplete,  inaccurate  and  unfair  statements 
of  the  Trial  Examiner  in  this  paragraph,  and  particularly 
to  his  failure  to  report  on  the  circumstances  incident  to  the 
alleged  statement  to  Austin  J.  Scannell  that  the  “God 
damn  labor  union  is  wrecking  this  newspaper”.  The  Rec¬ 
ord  (565-566)  shows  that  in  March  1937,  following  an  order 
by  Lewis  changing  the  direction  of  photographers  from  a 
Mr.  Spalding  and  transferring  it  to  the  respective  City  Ed¬ 
itors  of  “The  Knickerbocker  Press”  and  the  “Albany  Eve¬ 
ning  News,”  Scannell  went  to  Lewis  and  gave  him  a  list  of 
overtime  that  had  been  worked  by  photographers  prior 
to  his  assuming  responsibility  for  or  over  their  hours.  The 
list  contained  168  hours  overtime  for  one  photographer, 
William  F.  Wilson,  and  when  Lewis  inquired  what  that 
meant,  Scannell  informed  him  that  Wilson  had  accumu¬ 
lated  that  overtime  since  the  previous  August,  whereupon 
Scannell  said  Lewis  said  “The  God  damn  labor  union  is 
wrecking  this  newspaper”,  and  then  asked  why  it  wTas  that 
this  overtime  had  not  been  reported  before. 

It  is  significant  that  the  Trial  Examiner  also  failed  to 
report  that  Scannell  himself  had  criticised  the  effort  of 
John  Wanhope,  one  of  the  persons  named  in  the  complaint 
in  this  proceeding  because  of  Wanhope ’s  attempt  to  pile  up 
overtime  and  that  he  (Scannell)  reported  to  Lewis,  his  su¬ 
perior,  that  Wanhope  was  deliberately  trying  to  pile  up 
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overtime  (R.  616),  and  still  further  to  the  Trial  Examiner’s 
failure  to  report  in  the  case  of  the  Wilson  overtime 

2550  that  the  said  Wilson,  a  member  of  the  Guild,  testi¬ 
fied  that  he  had  been  given  a  satisfactory  adjust¬ 
ment  of  the  overtime  after  Mr.  Spalding,  his  chief  prior 
to  the  time  that  Lewis  transferred  direction  of  the  photo¬ 
graphers  to  the  Citv  Editors,  had  told  him  to  forget  it.  (R. 
983) 

This  respondent  excepts  to  the  failure  of  the  Trial  Ex¬ 
aminer  to  report  that  following  Mr.  Lewis’  arrival  to  take 
charge  of  the  Editorial  Department,  he  issued  instructions 
to  have  all  overtime  reported  to  him  each  time  the  Edito¬ 
rial  employees  worked  overtime  (R.  580),  and  exception  is 
taken  to  the  failure  to  report  that  the  witness  Scannell  tes¬ 
tified  that  he  knew  of  no  instances  prior  to  June  30,  1937 
of  any  member  of  the  staff  being  dismissed  for  Union  ac¬ 
tivity.  (R.  815) 

17.  To  the  improper  and  illegal  reference  to  the  testi¬ 
mony  of  Alice  Raymond  bv  the  Trial  Examiner  in  his  Par- 
agraph  17 ;  also  to  the  refusal  of  the  Trial  Examiner  to 
strike  Mrs.  Ravmond’s  testimony  from  the  record  on  mo- 
tion  of  this  respondent  because  it  was  obtained  in  violation 
of  this  respondent’s  rights,  under  the  Fourth  Amendment 
to  the  Constitution  of  the  United  States,  and  further  to  the 
failure  of  the  Trial  Examiner  to  report  the  facts  incident 
to  the  Raymond  testimony  in  his  intermediate  report.  Mrs. 
Raymond’s  testimony  appears  in  the  record  at  pages  1112- 
1163,  inclusive.  Briefly  summarized,  she  had  been  em¬ 
ployed  by  The  Press  Company  from  November  1927  down 
to  June  30,  1937.  For  a  period  of  years  she  had  been  con¬ 
fidential  secretary  to  the  Editorial  Director  of  the  news- 
paper  and  had  served  under  various  Editorial  Directors, 
including  Hyde,  Eddy  and  Lewis.  At  the  time  of  her  dis¬ 
charge  she  was  the  confidential  secretary  to  Mr.  Lewis.  She 
joined  the  Guild  when  it  was  first  organized  and  resigned 
in  July  1934  because  she  could  not  afford  to  pay  her  Guild 
dues  on  account  of  expenses  which  had  accumulated  during 
an  illness.  During  the  period  of  her  illness,  The 

2551  Press  Company  paid  her  full  pay  for  four  weeks 
and  put  her  on  half  pay  for  a  brief  period  thereafter 

and  until  she  returned  to  work.  During  the  entire  period 
of  her  service  with  The  Press  Company  she  was  frequently 
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ill  and  took  time  off  for  which  she  was  never  docked.  She 
went  to  work  for  Mr.  Lewis  in  1935.  He  never  questioned 
her  whether  she  was  a  member  of  the  Guild.  She  always 
had  access  to  his  correspondence,  took  his  dictation,  had  a 
key  to  his  desk  and  handled  all  confidential  matters  for  him. 
In  1937  she  again  became  a  member  of  the  Guild.  Prior 
to  rejoining  she  had  been  solicited  by  Miss  Scott,  the  Sec¬ 
retary  of  the  Guild,  and  Mr.  Scanned,  to  join  and  she  had 
told  Scanned  that  she  did  not  feel  she  should  be  a  member 
of  the  Guild  because  of  the  confidential  nature  of  her  work. 
Scanned  she  testified  told  her  in  reply  not  to  be  afraid  to 
join  because  no  one  would  ask  her  anything  about  her  cor¬ 
respondence  or  anything  in  regard  to  her  work.  There¬ 
after  the  witness  testified  as  to  the  contents  of  confidential 
correspondence.  A11  of  this  testimony  was  given  after  the 
Trial  Examiner  had  reserved  ruling  on  an  objection  by  this 
respondent  to  its  introduction.  On  cross  examination  the 
witness  testified  that  after  June  30,  1937  Mr.  Christman, 
one  of  the  persons  named  in  the  complaint  herein,  came  to 
her  with  copies  of  her  notes  of  correspondence  which  she 
had  taken  from  Lewis  and  asked  her  to  transcribe  them. 
She  also  testified  that  Mr.  Scanned,  who  when  he  solicited 
her  to  rejoin  the  Guild  had  told  her  she  would  never  be 
asked  to  disclose  her  confidential  correspondence,  had  come 
to  her  after  June  30th  and  asked  her  to  disclose  the  con¬ 
tents  of  that  correspondence  and  to  testify,  that  she  re¬ 
fused  to  transcribe  her  notes  at  Mr.  Christman’s  request 
and  that  when  Scanned  asked  her  if  there  was  any  corres- 
pondence  about  the  Guild  she  had  told  him  there  was  but 
that  neither  she  nor  he  had  mentioned  the  fact  of  his  for¬ 
mer  promise  to  her.  Mrs.  Raymond  then  testified  that  the 
only  person  to  whom  she  disclosed  the  contents  of 
2552  that  correspondence  prior  to  her  appearance  on  the 
stand  was  the  Board’s  attorney,  Mr.  Levin,  who 
called  on  her  at  her  home,  asked  her  to  divulge  the  con¬ 
tents  of  the  confidential  correspondence  which  she  did  at 
his  solicitation  and  that  she  testified  at  the  request  of  Mr. 
Levin. 

While  this  respondent  excepts  to  the  refusal  of  the  Trial 
Examiner  to  strike  ad  of  the  Raymond  testimony  on  the 
ground  that  where  the  Government  itself  has  been  a  party 
to  the  improper  disclosure  of  the  contents  of  private  pa- 
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pers,  in  violation  of  the  guaranties  of  the  Fourth  Amend¬ 
ment,  it  is  forever  barred  from  using  those  contents  in  any 
proceeding,  nevertheless  exception  is  taken  to  the  Trial 
Examiner’s  complete  disregard  of  evidence  which  over¬ 
whelmingly  disproves  any  surveillance  of  the  Guild  by 
Lewis  or  anyone  else.  It  must  be  recalled  that  during  the 
period  covered  by  the  Raymond  testimony  this  respondent 
was  operating  seven  days  a  week  and  virtually  24  hours 
each  day.  The  Trial  Examiner  ignores,  and  exception  is 
taken  to  his  disregard,  testimony  by  numerous  witnesses 
that  what  went  on  at  Guild  meetings  was  openly  and  freely 
discussed  about  the  office  and  a  man  working  in  the  office 
would  have  to  be  stone  deaf  to  avoid  hearing  it.  To  illus¬ 
trate,  Charles  Young  a  non-Guild  employee  testified  he 
heard  conversations  about  Guild  meetings  both  before  and 
after  they  took  place  (R.  1393).  H.  B.  Kraft  testified  he 
frequently  talked  over  Guild  matters  with  fellow  employ¬ 
ees,  members  of  the  Guild,  (R.  1721-1724).  The  witness 
Doran,  who  quit  the  Guild  because  of  the  scurrilous 
“skunk”  letter  testified  there  were  frequent  discussions 
of  what  went  on  in  Guild  meetings  in  his  presence  after  he 
no  longer  attended  them  (R.  1776).  The  witness  Kimball 
told  of  these  discussions  (R.  1835).  The  witness  White  tes¬ 
tified  notices  of  Guild  meetings  were  posted  on  the  bulle¬ 
tin  board  and  the  meetings  freely  discussed  at  the  copy 
desk  by  Messrs.  Cragie,  Haskell,  Tyler,  Mohan,  Smith 
and  Doran,  all  of  whom  but  Doran  were  Guild  members 
(R.  1866-1867)  and  Doran  formerly  a  member  of  the 
2553  Guild.  Other  witnessses  testified  similarly  and  all 
denied  having  informed  Lewis  of  what  went  on  at 
Guild  meetings,  or  receiving  any  inquiries  from  him  con¬ 
cerning  those  meetings. 

Exception  is  also  taken  to  the  following  statement  of  the 
Trial  Examiner  in  his  Paragraph  17 : 

“In  another  letter  to  Rochester,  Lewis  -wrote  that  a  re¬ 
cent  employee  in  the  Editorial  Department  by  the  name  of 
Robert  McCain  would  not  become  a  member  of  the  Guild. 
It  is  significant  to  note  that  McCain  was  not  discharged  at 
the  time  of  the  merger  and  was  the  employee  who  replaced 
Wanhope  when  he  was  discharged.” 
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There  is  absolutely  nothing  in  the  record  to  substantiate 
the  statement  that  any  man  replaced  another  man,  whereas 
the  record  shows  that  on  June  30th  the  management  se¬ 
lected  a  staff  for  the  future  operations  of  The  Press  Com¬ 
pany  from  those  who  had  been  employed  theretofore  and 
discharged  the  persons  who  were  not  needed  for  the  re¬ 
duced  operation.  No  new  employee  was  taken  on  at  that 
time  and  the  record  clearly  demonstrates  that  no  new  em¬ 
ployee  has  been  taken  on  since  that  time  in  the  Editorial 
Department  except  from  the  list  of  those  who  were  dis¬ 
charged. 

18.  To  the  wholly  unwarranted  statements  of  the  Trial 
Examiner  in  Paragraph  18.  The  record  is  shot  full  of  evi¬ 
dence  to  the  effect  that  Lewis  had  been  belittled  by  certain 
officials  of  the  Guild,  that  Scannell  was  an  obstructionist 
who  did  not  cooperate  with  his  superior,  that  Janet  Scott, 
the  Secretary  of  the  Guild,  had  written  a  false  and  defama¬ 
tory  article  attacking  Lewis  but  that  notwithstanding  the 
attacks  which  were  made  upon  him  Lewis  had  always 
treated  the  Guild  and  its  members  courteously,  that  he  had 
never  attempted  to  influence  any  employee,  that  he  had 
never  fired  anyone  because  of  Guild  activities,  (even  Wan- 
hope  testified  it  was  not  Lewis’  policy  to  fire  anyone,  (R. 
823)  Also  see  Board’s  witness,  Eddy,  (R.  999.)) ;  that  he 
had  consistently  tried  to  raise  w’age  levels  during  his  pe¬ 
riod  of  service  and  that  he  was  never  openly  charged  with 
discrimination,  intimidation  or  coercion  in  respect  of  any 
particular  person  or  subject  until  these  charges  were 
2554  brought  incident  to  the  reduction  of  staff  made  nec¬ 
essary  by  the  curtailment  of  operations  when  the 
morning  and  Sunday  field  was  abandoned  by  this  respon¬ 
dent. 

Exception  is  taken  to  the  statement  of  the  Trial  Exam¬ 
iner  as  follows : - 4 ‘Guild  membership  was  a  determining 

factor  in  some  of  the  discharges  hereinafter  discussed  in 
detail.  Despite  these  facts,  however,  the  only  person  able 
to  satisfactorily  explain  the  basis  of  the  selection  of  those 
employees  discharged  failed  to  testify.” 

The  record  shows  clearly  that  the  selections  were  made 
on  the  management’s  judgment  of  the  fitness  and  ability  of 
persons  to  serve  on  the  much  reduced  staff  and  in  all  de¬ 
partments  (see  testimony  of  Frank  and  McDonald) ;  that 
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the  ultimate  decision  rested  in  McDonald,  (supra)  and  that 
Guild  membership  was  not  a  determining  factor. 

Exception  is  taken  to  the  statement  of  the  Trial  Exam¬ 
iner:  “Similarly,  neither  Atwood  nor  Cruickshank  testi¬ 
fied  nor  was  any  explanation  offered  for  their  failure  to 
testify.’  ’ 

This  respondent  excepts  to  the  inference  by  the  Trial  Ex¬ 
aminer  that  it  was  required  to  lay  before  the  National  La¬ 
bor  Relations  Board  the  basis  on  which  it  selected  one  man 
as  against  another  in  the  situation  which  existed  on  June 
30,  1937,  when  it  had  to  make  a  number  of  discharges  in 
its  Editorial  Department.  It  excepts  to  his  utter  and  com¬ 
plete  disregard  of  testimony,  not  only  by  the  respondent’s 
witnesses  but  by  the  Board’s  witnesses,  that  the  selection 
of  employees  for  editorial  department  work  and  their  as¬ 
signments  to  work  in  the  Editorial  department  rest  upon 
the  Editor’s  judgment  as  to  ability.  (Board’s  witnesses 
Scanned,  R.  624-625;  Hyde,  R.  662-663;  Wanhope,  R.  S30- 
832;  Leonard,  R.  909-912;  Eddy,  R.  1000;  Mowers,  R.  1038; 
Young,  R.  1109,  Respondent’s  witness  Sebring,  R. 
1357) 

2555  Exception  is  also  taken  to  the  Trial  Examiner’s 
disregard  of  the  testimony  of  certain  of  the  forego¬ 
ing  Board  witnesses  to  the  effect  that  no  two  editors  would 
see  all  men  alike. 

Furthermore,  exception  is  taken  to  the  disregard  by  the 
Trial  Examiner  of  evidence,  both  documentary  and  oral, 
pertaining  to  the  efforts  made  by  this  respondent  to  secure 
other  positions  for  its  discharged  employees.  (Board’s 
Ex.  75;  R.  1403;  1753;  1759-1760). 

Respondent  excepts  to  the  statement  by  the  Trial  Ex¬ 
aminer  in  his  numbered  paragraph  18  that  discrimination 
by  Lewis  because  of  Guild  membership  and  activity  was 
prima  facie  established. 

Respondent  excepts  to  the  utter  disregard  by  the  Trial 
Examiner  of  all  evidence,  uncontradicted  in  the  record, 
demonstrating  the  bona  tides  of  this  respondent. 

To  illustrate :  Respondent  excepts  to  the  failure  of  the 
Trial  Examiner  to  report  that  of  the  three  members  of  the 
Guild  Grievance  Committee  two  were  retained,  Bradt  and 
Scott,  the  latter  writer  of  the  infamous  “skunk”  article. 
(R.  1284). 
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Respondent  excepts  to  the  Trial  Examiner’s  disregard 
of  the  testimony  of  Board’s  witness  Fales  that  Board’s 
witness  Hyde  did  not  authorize  the  Guild  to  charge  dis¬ 
crimination  in  the  matter  of  his  discharge  and  that  he  pub¬ 
licly  repudiated  the  Guild’s  action.  (R.  679). 

Respondent  excepts  to  the  failure  of  the  Trial  Examiner 
to  report  that  Board’s  witness  Fales  admitted  sending  a 
bulletin  to  the  Guild  membership  containing  an  unwar¬ 
ranted  quotation  of  Respondent’s  counsel  (R.  736-740). 

Respondent  excepts  to  the  disregard  by  the  Trial  Exam¬ 
iner  of  testimony  by  Guild  members  that  during  the  contro¬ 
versy  over  the  discharges  their  officers  lied  to  them  (R. 
1643;  1736). 

Respondent  excepts  to  the  disregard  by  the  Trial  Ex¬ 
aminer  of  the  testimony  of  Frank  Mohan,  one  of  the 
2556  six  persons,  originally  named  in  the  Board’s  com¬ 
plaint.  Mohan  testified  that  he  joined  the  Guild  in 
November  1936  (R.  1399)  and  started  to  work  for  this  re¬ 
spondent  in  March  1937.  He  was  discharged  on  June  30, 
1937  and  given  two  weeks  pay  as  a  separation  allowance 
(R.  1398).  Immediately  after  his  discharge,  Mr.  Lewis  ob¬ 
tained  a  job  for  him  in  Utica,  which  he  declined,  whereupon 
that  job  was  turned  over  to  Vallee,  another  member  of  the 
staff  who  had  been  discharged  on  June  30, 1937.  Mr.  Vallee 
was  a  member  of  the  Guild  (R.  1402-1403).  Mohan  was 
second  vice  president  of  the  Guild  at  the  time  of  his  dis¬ 
charge  (R.  1404).  He  was  reemployed  by  this  respondent 
in  the  second  week  of  October  1937  (R.  1404).  He  never 
authorized  the  Guild  to  file  charges  with  the  National  La¬ 
bor  Relations  Board,  and  he  did  not  feel  that  he  was  dis¬ 
charged  because  of  his  Guild  office  or  Guild  activities  (R. 
1405).  He  was  not  consulted  about  filing  of  charges,  but 
had  he  been  he  would  have  disapproved  (R.  1412).  At  the 
time  he  was  rehired,  nothing  was  said  to  him  by  Mr.  Lewis 
or  anyone  else  about  the  charges  (R.  1420).  He  was  re¬ 
hired  at  his  previous  salary  and  no  one  connected  with 
The  Press  Co.  ever  asked  him  to  take  any  action  with  re¬ 
spect  to  the  charges  (R.  1421). 

19.  To  the  incomplete,  inaccurate  and  unfair  statement 
of  the  Trial  Examiner  in  Paragraph  19  in  his  report,  and 
to  his  failure  to  report  facts  relevant  and  pertinent  to  the 
issues  in  this  case.  The  Trial  Examiner  reported  that 
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Scannell  testified  that  in  the  first  month  after  his  transfer 
to  the  Knickerbocker  Press  it  reached  the  highest  circula¬ 
tion  in  its  history,  but  the  Trial  Examiner  failed  to  report 
that  on  cross  examination  Scannell  not  only  testified  that 
he  did  not  claim  responsibility  for  that  fact  but  that  dur¬ 
ing  the  period  of  his  earlier  service  as  City  Editor  of  the 
Knickerbocker  Press  the  circulation  of  that  newspaper 
steadily  declined.  Likewise,  the  Trial  Examiner  failed  to 
report  other  facts  which  had  a  bearing  on  the  discharge  of 
Scannell;  that  Mr.  Hyde,  his  Managing  Editor,  re- 
2557  ported  to  him  that  Mr.  Lewis,  the  Editorial  Direc¬ 
tor,  regarded  him  as  a  “bear”  on  the  news  (R.  612) ; 
that  Mr.  Lewis  had  told  him  to  quit  looking  for  the  hole 
in  the  doughnut  and  try  to  see  the  doughnut  itself  (R.  613) ; 
that  Lewis  frequently  criticised  the  way  he  handled  his  job 
and  informed  him  that  he  was  obstructing  (R.  613) ;  that 
he  was  also  criticised  by  Mr.  Hyde,  his  immediate  superior, 
which  fact  was  corroborated  by  Hyde  (R.  654.) ;  that  he 
never  recalled  being  praised  by  Mr.  Lewis  (the  record  is 
replete  with  evidence  that  w’hen  Lewis  liked  the  w’ork  of  a 
person  he  frequently  expressed  his  approval  either  per¬ 
sonally  or  by  written  memorandum)  and  that  it  was  the 
custom  to  give  a  man  commendation  w’hen  he  found  a  par¬ 
ticularly  good  job  and  to  criticise  him  when  he  found  a  poor 
one  (R.  612)  and  that  among  the  criticisms  of  his  w’ork  was 
his  failure  to  develop  news  features. 

Exception  is  taken  to  the  Trial  Examiner’s  disregard  of 
and  failure  to  report  the  testimony  of  Scannell  as  concerns 
John  Wanhope,  another  person  included  in  the  Board’s 
complaint.  Scannell  testified  that  over  a  period  of  years 
there  was  constant  friction  between  him  and  Wanhope  (R. 
616),  that  wlien  Wanhope  was  transferred  to  the  Knicker¬ 
bocker  Press,  of  winch  he  w’as  City  Editor,  he  did  not  want 
him  (R.  617),  that  he  did  not  like  Wanhope ’s  wrork  and 
that  he  preferred  someone  who  “could  go  out,  write  fea¬ 
tures,  and  who  did  not  w’rite  such  heavy  stories  as  Mr.  Wan¬ 
hope  ordinarily  does”  and  that  in  his  opinion  Wanhope 
w’as  not  the  type  of  a  man  to  cover  feature  stories  and  so- 
called  special  assignments  (R.  618-619) ;  and  still  further 
that  he  reported  to  Lewis  that  Wanhope  “was  deliberately 
trying  to  pile  up  overtime”;  that  Wanhope  went  to  Scan¬ 
nell  after  that  transfer  and  asked  Scannell  to  dismiss  him 
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so  that  he  (Wanhope)  could  obtain  dismissal  pay  equiva¬ 
lent  to  one  week’s  pay  for  every  year  of  service  up  to  ten 
years  with  The  Press  Company. 

2558  Exception  is  taken  to  the  disregard  by  the  Trial  j 
Examiner  and  his  failure  to  report  the  fact  of  Hel¬ 
ler’s  testimony  that  Scannell  as  City  Editor  was  con¬ 
stantly  riding  him  about  Guild  matters  while  Heller  was 

in  charge  of  the  Troy  office  and  while  he  was  still  a  mem¬ 
ber  of  the  Guild  (R.  1517). 

Exception  is  taken  to  the  failure  of  the  Trial  Examiner 
to  report  that  when  members  of  the  Guild  learned  of  the 
‘ ‘ skunk”  article  and  called  a  meeting  to  bring  about  an 
apology  to  Lewis  Scannell  opposed  any  repudiation  of 
that  article  by  the  Tri-City  Guild  and  opposed  an  apology 
(R.  1851;  1856). 

Exception  is  also  taken  to  the  Trial  Examiner’s  failure, 
after  denying  respondent’s  motion  to  strike  the  Raymond 
testimony,  to  report  the  violation  by  Scannell  of  his  prom¬ 
ise  not  to  ask  Mrs.  Raymond  to  divulge  confidential  in¬ 
formation  obtained  in  her  capacity  as  private  secretary  to 
Mr.  Lewis,  but  in  making  this  exception,  respondent  does 
not  waive  its  exception  to  the  ruling  admitting  all  the  Ray-  | 
mond  testimony. 

Exception  is  taken  to  the  Trial  Examiner’s  disregard  of 
and  failure  to  report  Scannell ’s  testimony  that  it  would  not 
have  been  economically  practicable  for  The  Press  Com¬ 
pany  to  retain  all  of  the  employees  who  were  discharged 
on  June  30,  1937  when  The  Press  Company  reduced  its 
operations  from  thirteen  issues  a  week  to  six  issues  a  week 
and  that  if  he  had  power  to  make  selections  of  the  staff, 
he  would  have  made  those  selections  solely  on  his  judgment 
of  ability  and  that  he  would  not  have  considered  Guild 
membership  or  nonmembership  (R.  624-625). 

20.  To  the  finding  by  the  Trial  Examiner  that  Scannell 
was  discharged  because  of  his  Guild  membership  and  Guild 
activities,  which  finding,  in  fact,  is  not  supported  by  the 
record  in  any  particular  whatsoever,  and  further  to  the  in¬ 
ference  that  Scannell  was  discharged  because  he  was  a 
Guild  member  and  Jerome  Walker  was  retained  as  City 
Editor  because  he  was  not  a  Guild  member,  when 

2559  there  is  nothing  whatsoever  in  the  record  to  sustain 
that  implication  especially  in  view  of  Scannell ’s 
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testimony  (Supra)  that  he  would  not  consider  Guild  mem¬ 
bership  or  nonmembership  in  making  a  similar  selection, 
and  to  the  failure  of  the  Trial  Examiner  to  report  material 
facts  from  the  record  that  have  a  bearing  on  the  issues  in 
this  case  and  the  reasons  for  the  dismissal  of  Scannell,  as 
pointed  out  in  this  respondent’s  exceptions  to  Para¬ 
graph  19. 

21.  To  the  incomplete  and  unfair  report  of  the  Trial 
Examiner  in  respect  of  John  Wanhope,  as  set  out  in  his 
Paragraph  21,  and  to  the  disregard  by  and  the  failure  of 
the  Trial  Examiner  to  report  evidence  concerning  Wan¬ 
hope  pertinent  to  the  issues  in  this  case. 

Wanhope  testified  that  he  was  assigned  to  interview 
prominent  State  and  National  officials  and  internationally 
famous  persons  but  the  only  such  person  he  could  recall 
having  interviewed  was  Emma  Goldman,  the  Anarchist. 
The  Trial  Examiner  failed  to  report  the  facts,  as  hereto¬ 
fore  pointed  out  in  these  exceptions,  concerning  constant 
friction  between  Scannell  and  Wanhope  (Supra);  likewise 
he  failed  to  report  that  Wanhope  admitted  that  he  used 
abusive  language  to  fellow  employees  over  the  telephone 
and  that  there  were  constant  complaints  about  him  (R.  805- 
806),  that  Wanhope  admitted  he  was  a  one-type  of  story 
writer  and  that  he  could  not  write  stories  that  required  a 
light  touch,  which  stories,  in  his  opinion,  were  “simply 
tripe”,  and  further  that  if  asked  to  handle  such  stories  he 
would  not  do  so  (R.  824),  that  Robert  McCain,  who  was  re¬ 
tained,  was  particularly  adept  at  handling  such  stories; 
that  Wanhope  had  boasted  to  other  persons  that  he  had 
made  more  money  in  one  week  than  he  had  in  the  entire 
preceding  year  working  on  the  newspaper  and  that  he  had 
been  a  sap  to  work  for  newspapers  so  long  and  that  he 
2560  would  not  take  any  more  work  for  a  newspaper  (R. 

1376;  1382;  1384);  that  other  members  of  the  staff 
had  a  poor  opinion  of  Wanhope ’s  work,  as  well  as  his  per¬ 
sonality,  and  that  on  one  occasion  when  he  got  into  an 
argument  with  some  of  these  members  and  said  he  would 
leave  the  decision  as  to  who  was  the  best  rewrite  man  on 
the  staff  to  Julius  Heller,  then  the  head  of  the  Troy  office, 
his  bluff  was  called  and  when  he  got  Heller  on  the  phone, 
Heller  rated  him  as  the  poorest  of  the  lot  (R.  1444-1445) ; 
and  still  further  that  Wanhope  himself  testified  that  he 
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would  not  want  to  work  for  The  Press  Company  at  this 
time  (R.  825) ;  and  that  if  reinstated  Wanhope  would  re¬ 
turn  to  work  for  but  one  day  (R.  1688). 

Exception  is  taken  to  the  finding  by  the  Trial  Examiner 
that  Wanhope ’s  dismissal  resulted  from  his  Guild  mem¬ 
bership  and  activity  and  to  the  failure  of  the  Trial  Exam¬ 
iner  to  report  that  Wanhope  testified  on  cross  examina¬ 
tion  that  he  would  make  membership  in  the  American 
Newspaper  Guild  a  factor  in  his  selection  of  a  staff  (R. 
831) ;  that  he  had  never  worked  for  a  newspaper  office 
where  there  was  unanimity  of  opinion  as  to  the  respective 
abilities  of  the  reporters  therein  (R.  832),  that  the  work 
of  a  reporter  may  be  hot  one  day  and  cold  the  next  and 
that  the  qualities  which  may  appeal  to  one  Editor  may 
not  appeal  to  another  Editor  and  that  in  selection  of  a 
staff,  the  choice  really  comes  down  to  the  question  of  judg¬ 
ment  of  the  one  authorized  to  make  the  selection  (R.  832). 

Exception  is  taken  to  the  Trial  Examiner’s  disregard 
of  the  testimony  of  Scanned  concerning  Wanhope  as  out¬ 
lined  in  this  respondent’s  exceptions  to  the  paragraph 
numbered  “19”  in  the  intermediate  report. 

Exception  is  taken  to  the  disregard  by  the  Trial  Exam¬ 
iner  of  and  his  failure  to  report  the  testimony  of  the  Board’s 
witness  Hyde  that  he  preferred  some  one  with  qualifica¬ 
tions  other  than  those  of  Wanhope.  (R.  625-629) 
2561  Exception  is  taken  to  the  Trial  Examiner’s  fail¬ 
ure  to  report  the  testimony  of  Heller,  former  head 
of  the  Troy  office,  that  sometimes  it  was  necessary  to 
threaten  to  call  the  City  Editor  before  Wanhope  would 
take  a  story  and  that  there  were  no  such  difficulties  with 
other  rewrite  men.  (R.  1449). 

Exception  is  taken  to  the  finding  that  “  Wanhope ’s  dis¬ 
missal  resulted  from  his  Guild  membership  and  activity”, 
as  that  finding  is  not  sustained  by  the  record. 

22.  To  the  inaccurate,  incomplete  and  unfair  statement 
of  the  Trial  Examiner  in  his  purported  findings  of  fact  in 
Paragraph  22,  and  to  the  failure  of  the  Trial  Examiner  to 
report  facts  which  have  a  material  bearing  on  the  issues  in 
the  case,  and  to  the  statement  by  the  Trial  Examiner  that 
Julius  Heller  was  a  non-Guild  member  and  had  been  ex¬ 
pelled  for  nonpayment  of  dues  when,  in  fact,  the  record 
shows  that  Heller  was  one  of  the  charter  members  of  the 
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Guild,  that  he  formed  the  Troy  Unit  of  the  Guild  early 
in  the  Guild’s  existence  and  that  he  was  suspended  for 
nonpayment  of  dues  when  other  persons,  who  were  more 
in  arrears  than  he,  had  no  action  taken  against  them  by 
the  Guild  (R.  1434-36),  and  to  the  failure  of  the  Trial  Ex¬ 
aminer,  in  referring  to  the  alleged  complaints  emanating 
from  the  Troy  office  while  Heller  was  the  head  of  that 
office,  to  report  the  fact  that  Heller  himself  testified  that 
he  had  never  had  any  such  complaints  made  to  him  by  any 
employees  of  the  Troy  office  (R.  1437),  that  he  had  con¬ 
formed  with  Mr.  Lewis’  orders  to  have  the  employees  re¬ 
port  their  overtime  each  week  (R.  1497)  and  to  the  fact 
that  Mary  A.  Freeman  and  A.  H.  Rockefeller,  both  of 
whom  worked  in  the  Troy  office  and  were  Guild  members 
while  they  were  in  the  Troy  office,  testified  that  they  never 
heard  of  any  complaints  or  made  any  complaints  or  knew 
anybody  who  made  any  complaints  about  the  Troy 
2562  office  (R.  1541;  R.  1573),  that  Mary  Freeman  was 
not,  as  the  Trial  Examiner  said,  expelled  from  the 
Guild  at  about  the  same  time  as  Heller  but  that  she  was 
suspended  for  nonpayment  of  dues  and  then  not  until  after 
she  had  had  a  disagreement  with  the  Executive  Commit¬ 
tee  of  the  Guild  following  the  dismissal  of  employees  in¬ 
cident  to  the  abandonment  of  the  morning  newspaper  field 
on  June  30,  1937  (R.  1545-1546) ;  that  Rockefeller  testified 
that  he  was  a  charter  member  of  the  Troy  Unit  of  the 
Guild;  that  his  superior,  Julius  Heller,  after  the  posted 
notice,  had  told  him  that  he  should  not  work  more  than 
forty  hours  a  week  and  to  take  time  off  for  overtime  or  to 
ask  for  extra  money  for  it  and  to  report  his  overtime  once 
a  week;  that  Heller  never  asked  him  to  quit  the  Guild  or 
argued  against  the  Guild  with  him  (R.  1573-75) ;  and  that 
nobody  in  the  management  of  the  Press  Company  ever 
tried  to  get  him  either  to  quit  the  Guild  or  to  join  the 
Guild  (R.  1576) ;  that  at  meetings  of  members  of  the 
Guild  he  never  heard  anything  discussed  about  Mr.  Lew'is 
attempting  to  destroy  the  Guild  or  interfering  with  the 
Guild  in  any  way  but  that  he  had  heard  members  of  the 
Guild  ridicule  Mr.  Lewis  personally  and  depreciate  his 
ability,  said  members  being  members  of  Mr.  Lewis’  own 
staff  (R.  1588) ;  that  Rockefeller  was  dismissed  when  the 
Troy  office  was  closed  on  September  30,  1937  and  that  he 
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was  rehired  by  The  Press  Company  on  November  1,  1937 
after  having  had  other  employment  in  the  meantime. 

This  respondent  excepts  to  the  failure  of  the  Trial  Exam-  j 
iner  to  report  the  testimony  of  Heller  which  stands  uncon¬ 
tradicted  in  the  record,  denying  that  he  had  ever  said  to  j 
anyone  that  the  management  would  favor  those  who  did  j 
not  insist  on  Guild  hours  and  would  be  pleased  to  have 
people  who  did  not  belong  to  or  follow  the  Guild,  or  the  j 
testimony  of  Heller  denying  the  testimony  of  the  Board’s  j 
witness  Rivette  who  said  that  Heller  had  told  him  j 
2563  the  management  had  been  blackjacked  into  giving  j 
him  a  raise  (R.  1434-1435),  or  the  testimony  of  Hel¬ 
ler  to  the  effect  that  he  never  discussed  the  Guild  with  Mr. 
Lewis  but  that  he  had  discussed  it  frequently  with  Mr. 
Scanned  who  was  forever  criticising  the  Troy  office  (R. 
1440),  and  the  testimony  of  Mr.  Heller  to  the  effect  that  j 
sometimes  it  was  necessary  to  threaten  to  get  the  City 
Editor  before  Wanhope  would  take  a  story  and  that  he 
never  had  similar  difficulties  with  any  of  the  other  re-  j 
write  men  (R.  1449). 

This  respondent  excepts  to  the  failure  of  the  Trial  Ex¬ 
aminer  to  report  the  facts  concerning  the  witness  Rivette 
whose  testimony  in  support  of  the  complaint  the  Trial  Ex¬ 
aminer  uses  notwithstanding  the  fact  that  Rivette  was  j 
thoroughly  discredited  by  other  witnesses  in  the  proceed¬ 
ing.  The  undeniable  facts  of  the  record  are  that  Rivette 
was  discharged  by  The  Press  Company  as  a  result  of 
scurrilous  work  and  false  reporting  (R.  1428-1433).  This 
respondent  excepts  to  the  failure  of  the  Trial  Examiner 
to  report  the  fact  that  in  writing  the  story  about  a  dance 
given  by  the  female  students  of  Russell-Sage  College, 
Rivette  had  used  slugs  on  his  carry-over  pages  of  such  a 
filthy  nature  that  had  they  not  been  caught  by  the  Albany 
office,  their  appearance  in  this  respondent’s  publications 
would  have  subjected  it  not  only  to  libel  suits  but  would 
have  subjected  the  persons  referred  to  by  such  slugs  to 
gross  and  unjust  humiliation.  Likewise,  the  Trial  Exam¬ 
iner  failed  to  report  that  Rivette  faked  a  story  concerning 
the  Principal  and  Superintendent  of  the  Green  Island  High 
School  system  and  that,  in  addition  to  this,  complaints 
were  received  concerning  him  while  he  was  employed  by 
the  newspaper  not  only  from  his  family  but  from  the  Po- 
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lice  Station  and  the  local  Railroad  office.  Yet  it  is  on  the 
unsupported  testimony  of  this  witness  that  the  Trial  Ex¬ 
aminer  makes  a  report  to  this  Board. 

2564  This  respondent  excepts  to  the  failure  of  the 
Trial  Examiner  to  report  that  Heller  had  been  em¬ 
ployed  by  The  Press  Company  since  September  1916  and 
was  one  of  its  oldest  and  most  valued  employees  in  point 
of  service  and  that  the  undeniable  facts  of  the  record  are 
that  he  asked  to  return  to  Albanv  lone;  before  the  time  he 
was  brought  back  from  Troy  in  May  1937,  that  his  salary 
was  $53.00  a  week,  as  against  Christman’s  salary  of  $40.00 
a  week,  that  he  had  occupied  supervisory  positions  in  the 
organization,  whereas  Christman  had  not  and  that  there 
was  no  connection  whatsoever  between  his  return  to  the 
Albany  office  in  May  1937  and  the  abandonment  of  the 
morning  newspaper  field  on  June  30,  1937. 

This  respondent  excepts  to  the  failure  of  the  Trial  Ex¬ 
aminer  to  report  that  Christman  testified  that  his  reason 
for  joining  the  Guild  originally  was  because  he  felt  inse¬ 
cure  in  his  position  with  The  Press  Company  (R.  857),  as 
such  testimony  has  a  direct  bearing  on  Christman’s  state¬ 
ment  that  he  would  like  to  be  reinstated  by  The  Press 
Company  at  $40.00  a  week  and  would  give  up  his  employ¬ 
ment  on  a  new  publication  at  $60.00  a  week  because  of  the 
greater  security  of  employment  by  The  Press  Company. 

Exception  is  taken  to  the  Trial  Examiner’s  failure  to 
report  that  Christman  was  a  very  poor  speller  and  that 
his  work  was  regarded  as  sloppy  and  inferior.  (R.  1691). 

23.  To  the  finding  by  the  Trial  Examiner  that  Christ¬ 
man  was  discharged  because  of  his  Guild  membership  and 
activity  when  there  is  not  a  single  line  of  supporting  testi¬ 
mony  to  that  effect  in  the  entire  record. 

24.  To  the  Trial  Examiner’s  incomplete  statement  of 
facts  in  Paragraph  24,  but  not  to  the  Trial  Examiner’s  con¬ 
clusion  “that  Andrews  was  not  discharged  because  of  his 
Guild  membership  or  activity”.  In  the  case  of  this  man, 

the  Trial  Examiner,  although  reaching  a  conclusion 

2565  favorable  to  this  respondent,  nevertheless,  as  in  the 
case  of  others  heretofore  discussed,  disregarded 

certain  facts  which  are  material  to  the  issues  involved  in 
this  case. 

The  Trial  Examiner  failed  to  report  that  Andrews,  who 
was  an  officer  of  the  Guild,  testified  that  he  did  not  know  of 
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his  own  knowledge  of  any  discrimination  prior  to  June 
30,  1937  against  any  member  of  the  staff  because  of  that 
member’s  activity  in  Guild  affairs  (R.  1087).  Likewise,  j 
the  Trial  Examiner  failed  to  report  that  following  his  dis¬ 
charge,  following  the  issuance  of  the  complaint  in  this  pro¬ 
ceeding  and  after  this  proceeding  had  gone  to  trial,  An¬ 
drews  wrote  two  letters  to  Lewis  asking  for  an  oppor-  ! 
tunitv  to  return  to  Albany  and  expressing  the  kindliest 
feelings  for  Lewis,  and  that  Lewis  in  reply  to  those  com¬ 
munications  expressed  the  kindliest  feelings  toward  An¬ 
drews  (The  Press  Co.  Exhibits  5  and  6).  Likewise,  the 
Trial  Examiner  failed  to  report  that  Young  and  Flood, 
members  of  the  sports  department,  had  specifically  testi¬ 
fied  that  they  never  knew  of  a  single  case  where  Guild  j 
membership  or  non-membership  interfered  with  the  work 
of  any  member  of  that  department,  Young  being  the  head 
of  the  department  and  a  non-Guild  man  and  Flood  being 
his  chief  assistant  and  president  of  the  Guild  during  most 
of  the  period  when  Lewis  was  accused  of  antagonism  to¬ 
wards  and  discrimination  against  Guild  members. 

25.  To  the  incomplete  statement  of  facts  of  the  Trial  Ex-  j 
aminer,  but  not  to  the  conclusion  reached  by  him.  The  j 
Trial  Examiner  failed  to  report  that  Jackson  specifically 
stated  on  the  stand  that  he  became  a  member  of  the  Guild 

l  | 

shortly  after  he  came  to  The  Press  Co.  and  that  he  served  j 
on  the  Grievance  Committee  (R.  1271-1272) ;  that  he  had 
no  difficulties  with  Mr.  Lewis  or  Mr.  McDonald  while  he  j 
was  on  the  Grievance  Committee  (R.  1284) ;  that  j 
2566  his  membership  in  the  Guild  never  made  any  differ-  j 
ence  in  his  assignments  and  that  he  always  received 
courteous  treatment  from  both  Lewis  and  McDonald,  (R. 
1284) ;  that  Miss  Scott,  author  of  the  “ skunk”  article  and  j 
Mr.  Bradt,  the  other  members  of  the  Grievance  Commit¬ 
tee,  were  retained  after  the  merger  (R.  1284),  and  that  he 
did  not  wish  to  be  reinstated  to  his  former  position  (R. 
1279). 

26.  To  the  incomplete  statement  of  facts  made  by  the 
Trial  Examiner  in  this  paragraph  and  to  his  failure  to  re¬ 
port  that  the  so-called  “Court  House  beat”  to  which  Miss 
Leonard  was  assigned  included  covering  the  Court  of  Ap¬ 
peals,  the  highest  Court  of  the  State  of  New  York,  and  that 
Allen  Craigie,  the  person  who  was  assigned  to  cover  the 
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“beat”  following  Miss  Leonard’s  resignation  testified 
that  he  had  plenty  of  time  for  writing  on  that  “beat”  (R. 
1620). 

27.  To  the  inference  of  the  Trial  Examiner  that  Miss 
Leonard’s  membership  and  activity  in  the  Guild  “may  have 
been  responsible  for  the  assignment  of  which  she  com¬ 
plained”  when  there  is  nothing  whatsoever  in  the  record 
to  sustain  any  such  inference,  but  not  to  the  conclusion  of 
the  Trial  Examiner  in  respect  to  this  complainant. 

28.  To  the  failure  of  the  Trial  Examiner  to  report  facts 
which  are  material  to  the  issues  in  the  case  as  a  whole 
and  to  the  incorrect  statement  of  the  Trial  Examiner  that 
“Mowers  was  the  ‘star’  re-write  of  the  several  doing  that 
type  of  work”  when  there  was  no  evidence  whatsoever  in 
the  record  to  support  any  such  conclusion.  (The  Board’s 
attorney  conceded  this  honor  to  Charles  L.  Mooney,  R. 
1794.) 

The  undeniable  facts  are  that  Mowers  was  an  experienced 
newspaper  man  and  that  no  criticism  was  ever  made  of  his 
work  by  the  management;  that  he  was  not  dis- 
2567  charged  but  resigned  voluntarily  when  he  was  given 
work  not  to  his  liking.  One  feature  of  this  work 
was  the  handling  of  obituaries  which  he  claimed  was  be¬ 
neath  his  dignity,  although  the  record  demonstrates  that 
the  handling  of  obituaries  was  one  of  the  most  important 
functions  of  a  newspaper.  (R.  1040;  1349-1351.)  Another 
phase  of  the  work  to  which  Mowers  objected  w’as  the  pre¬ 
paration  of  news  bulletins  and  their  daily  broadcast.  Yet 
the  record  shows  that  Mowers  had  done  commercial  broad¬ 
casts  for  pay  as  a  method  of  earning  additional  money  dur¬ 
ing  the  period  of  his  service  with  The  Press  Co.,  and  that 
when  he  left  The  Press  Co.  to  take  a  new  position  broad¬ 
casting  was  one  of  the  duties  which  he  assumed  in  that  posi¬ 
tion.  (R.  1600)  Equally  important  to  the  issues  in  the 
case  was  Mowers’  testimony  that  when  he  had  occupied 
an  executive  position  before  coming  to  The  Press  Co.  and 
had  the  power  to  select  persons  for  various  newspaper  as¬ 
signments  he  exercised  that  power  on  the  basis  “of  selec¬ 
tivity  based  on  experience  and  knowledge  of  human  nature 
and  the  ability  of  the  people  themselves”  and  almost  en¬ 
tirely  on  his  own  judgment.  (R.  1038) 

29.  To  the  inferences  of  the  Trial  Examiner  in  this  para¬ 
graph  but  not  to  the  conclusion. 
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30.  To  the  finding  of  the  Trial  Examiner  that  Austin  J. 
Scannell,  John  Wanhope  and  Henry  E.  Christman  have 
since  (June  30,  1937)  “been  refused  employment  by  the 
respondents  for  the  reason  that  Austin  J.  Scannell,  John 
Wanhope  and  Henry  E.  Christman  joined  and  assisted  a 
labor  organization  known  as  the  Tri-City  Newspaper  Guild 
and  engaged  in  concerted  activities  for  the  purpose  of  col¬ 
lective  bargaining  and  other  mutual  aid  or  protection” 
when  there  is  nothing  in  the  record  to  support  any  conclu¬ 
sion  whatsoever  or  finding  whatsoever  that  any  one  of 
these  men  was  ever  employed  or  discharged  or  refused  re¬ 
employment  by  the  respondent,  The  Gannett  Company,  or 
that  any  one  of  these  men  was  discharged  or  refused  re¬ 
employment  by  the  respondent,  The  Press  Co.,  Inc., 

2568  for  any  reason  other  than  the  necessary  reduction 
of  personnel  at  the  time  this  respondent  abandoned 
the  publication  of  its  morning  and  Sunday  newspaper. 

31.  To  the  finding  of  the  Trial  Examiner  in  this  para¬ 
graph  for  the  reason  that  it  is  wholly  unsupported  by  the 
record  and  the  record  demonstrates  exactly  the  contrary. 

32.  To  the  finding  by  the  Trial  Examiner  in  this  para¬ 
graph  for  the  reason  that  it  is  wholly  unsupported  by  the 
record  and  the  further  reason  that  the  record  demonstrates 
to  the  absolute  contrary. 

33.  To  the  inaccurate  and  incomplete  statement  of  facts 
by  the  Trial  Examiner  in  this  paragraph.  The  facts  as  to 
the  ownership  and  operations  of  The  Press  Co.  were  set 
out  more  particularly  in  this  respondent’s  exception  to 
paragraph  “1”  of  the  Trial  Examiner’s  report  as  are 
the  facts  concerning  the  volume  of  circulation  which  moves 
across  state  lines  as  compared  with  the  volume  of  circula¬ 
tion  as  is  distributed  entirely  within  the  State  of  New  York. 
As  to  newsprint  paper,  ink  and  type  metal  the  record  shows 
that  these  supplies  were  all  contracted  for  with  New  York 
corporations,  and  that  this  respondent  had  no  power  what¬ 
soever  to  designate  the  source  from  which  those  corpora¬ 
tions  obtained  the  materials  purchased  by  respondent  from 
them.  This  respondent  excepts  to  any  finding  in  respect 
of  advertising  or  daily  features  published  by  it  for  the 
reason  that  their  publication  has  nothing  whatsoever  to  do 
with  the  question  of  interstate  commerce  under  the  settled 
jurisprudence  of  this  country.  This  respondent  excepts  to 
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the  failure  of  the  Trial  Examiner  to  make  a  complete  and 
full  report  concerning-  the  nature  of  the  service  of  the  As¬ 
sociated  Press  and  to  the  service  of  the  United  Press  as 
used  by  this  respondent.  This  respondent  excepts  to  the 
statement  by  the  Trial  Examiner  that  the  United  Press 
News  Service  is  “an  association  similar  to  the  Associated 
Press”  for  the  reason  that  there  is  nothing  in  the  record 
to  support  such  a  statement  and  in  fact  it  is  un- 
2569  true. 

W.  N.  Paxton,  Chief  of  the  Albany  office  of  the 
Associated  Press,  appeared  as  a  witness  for  the  Board. 
His  testimony  appears  on  pages  197  to  217,  inclusive,  in 
the  record.  Mr.  Paxton  testified  that  the  Associated  Press 
reports  were  received  in  his  office  and  came  to  rest  there, 
and  then  were  forwarded  on  an  endless  chain  carrier  to  the 
editorial  rooms  of  The  Press  Co.;  that  likewise  when  he 
wanted  to  look  over  The  Press  Co.  reports,  to  which  the 
Associated  Press  was  entitled,  they  were  picked  up  in  The 
Press  Co.’s  office  and  taken  to  the  Associated  Press  office  for 
whatever  use  the  Associated  Press  might  desire  to  make  of 
them.  He  testified  that  the  Associated  Press  office  in  Al¬ 
bany  handled  about  180,000  words  a  day  (24  hours) ;  that 
prior  to  July  1,  1937  The  Press  Co.  got  the  entire  report, 
but  that  since  July  1,  1937  The  Press  Co.  got  about  only 
one-half  of  that  report.  Mr.  Paxton  further  testified  that 
all  of  these  reports  came  to  his  office  from  New  York.  Mr. 
Paxton  testified  further  that  the  Albany  office  of  the  As¬ 
sociated  Press  sends  out  about  36,000  words  a  day,  of 
which  not  more  than  two  to  three  hundred  words  a  day 
were  taken  from  material  furnished  by  The  Press  Co.,  as 
a  member  of  the  Associated  Press,  and  that  many  days  no 
material  gathered  by  The  Press  Co.  is  sent  out  over  the 
Associated  Press  wires. 

34.  To  the  finding  of  the  Trial  Examiner  that  the  “op¬ 
erations  of  the  respondents  *  *  *  have  a  close,  intimate  and 
substantial  relation  to  trade,  traffic  and  commerce  among 
the  several  states  and  have  led  and  tend  to  lead  to  labor 
disputes  burdening  and  obstructing  commerce  and  the  free 
flow  of  commerce”. 

To  the  conclusions  and  recommendations  of  the  Trial  Ex¬ 
aminer  in  their  entirety,  with  the  exception  of  his  recom¬ 
mendation  that  so  much  of  the  complaint  as  relates  to 
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Richard  Jackson,  John  Andrews,  Jo  Leonard  and  Ray  H. 
Mowers  be  dismissed. 

2570  Because  of  the  wholly  incomplete,  inaccurate  and 
unfair  nature  of  the  Trial  Examiner’s  report,  this 

respondent  feels  it  necessary  to  take  exception  to  disre¬ 
gard  of  and  his  failure  to  report  many  facts  which  are 
material  to  the  issues  in  the  case,  and  particularly  to  the 
charge  that  this  respondent  has  been  guilty  of  interfering 
with  its  employees  in  the  exercise  of  their  rights,  as  set 
forth  in  the  National  Labor  Relations  Act,  and  of  coercing 
and  intimidating  them  in  an  effort  to  prevent  the  exercise 
of  those  rights.  Nowhere  in  the  Trial  Examiner’s  report  is 
any  mention  made  of  the  testimony  of  Frank  P.  Mohan, 
Warren  H.  Flood,  A.  H.  Rockefeller,  Edward  J.  Healy, 
Allen  Craigie,  Henry  B.  Kraft,  James  R.  Doran,  Charles 
L.  Mooney,  Francis  P.  Kimball  and  James  D.  White,  all 
of  whom  with  the  exception  of  James  R.  Doran,  were  mem¬ 
bers  of  the  Guild.  Mr.  Doran  testified  that  he  had  been  a 
member  of  the  Guild  but  that  after  the  infamous  (skunk) 
article,  written  by  Janet  Scott  at  the  instigation  of  the 
editors  of  the  Guild  Reporter  (supra),  had  appeared  he 
had  not  attended  any  meeting  of  the  Guild  and  had  refused 
to  pay  his  dues  (R.  1771). 

This  respondent  excepts  to  the  failure  of  the  Trial  Ex¬ 
aminer  to  find,  in  respect  of  the  witness  Craigie,  that  his 
son  had  been  discharged  on  June  30,  1937,  but  had  been 
reemployed  some  ten  or  twelve  weeks  later  (R.  1665). 

Exception  is  taken  to  the  failure  of  the  Trial  Examiner 
to  find  that  transfers  which  were  made  from  the  Evening 
paper  to  the  morning  paper  or  from  the  morning  paper  to 
the  evening  paper  during  May  and  June,  1937,  were  not 
made  in  anticipation  of  the  abandonment  of  the  morning 
field  and  as  an  easy  method  of  getting  rid  of  unwanted  em¬ 
ployees,  and  in  this  connection  to  the  failure  of  the  Trial 
Examiner  to  find  that  Lionel  Esterman,  Comptroller  of  the 
Guild,  was  transferred  to  “The  Knickerbocker  Press”  two 
weeks  before  its  suspension  and  was  retained  after 
June  30. 

2571  This  respondent  excepts  to  the  failure  of  the 
Trial  Examiner  to  report  various  uncontroverted 

statements  in  the  record  indicating  collusion  between  the 
Guild  and  the  National  Labor  Relations  Board,  which  have 
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a  direct  bearing  on  the  motion  to  dismiss  because  of  vio¬ 
lation  of  due  process,  as  those  statements  appear  in  the 
record  on  pages  762-765  inclusive,  when  the  Board’s  wit¬ 
ness  Fales  was  on  the  stand,  as  confirmed  by  the  witness 
Craigie  in  his  testimony  (R.  1625)  the  witness  Kraft  (R. 
1687)  and  also  supported  by  Press  Co.’s  exhibits  Nos.  3 
and  4. 

This  respondent  excepts  to  the  failure  of  the  Trial  Ex¬ 
aminer  to  report  the  statements  made  by  Mr.  Levin,  coun¬ 
sel  for  the  Board,  during  the  proceedings  as  follows: 

“The  Board  says  the  two  companies  have  violated  the  Na¬ 
tional  Labor  Relations  Act.”  (R.  187)  and 

“The  Board’s  position  is  that  both  companies  have  vio¬ 
lated  the  National  Labor  Relations  Act.”  (R.  188). 

These  statements  were  made  on  the  second  day  of  the 
hearing  before  any  oral  testimony  had  been  received  on 
the  charges  in  the  complaint. 

This  respondent  excepts  to  the  failure  of  the  Trial  Ex¬ 
aminer  to  disregard  the  testimony  of  Zoe  B.  Fales  for 
lack  of  credibility.  In  support  of  this  exception,  respon¬ 
dent  points  out  that  Miss  Fales  testified,  while  she  was 
on  the  stand,  that  she  sent  out  a  bulletin  to  the  Guild  con¬ 
cerning  this  controversy,  in  which  she  quoted  counsel  for 
one  of  the  parties  without  having  obtained  any  statement 
him  whatsoever  (R.  733-741  inclusive;  R.  766-767)  and 
that  such  a  procedure  was  in  violation  of  the  code  of  ethics 
of  the  Guild. 

2572  Wherefore,  the  premises  considered,  this  Respon¬ 
dent  submits  that  its  exceptions  should  be  granted 
and  the  complaint  dismissed  in  its  entirety. 

Oral  argument  is  requested. 

Respectfully  submitted, 

THE  PRESS  CO.  INC. 

By  ELISHA  HANSON 
Its  Attorney 

June  1,  1938 

I  hereby  certify  that  copies  of  the  foregoing  bill  of  ex¬ 
ceptions  have  been  sent  by  registered  mail  to  each  and 
every  party. 


ELISHA  HANSON 
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2575  United  States  of  America  before  the  National 
Labor  Relations  Board 

Case  No.  C-645 

In  the  Matter  of  The  Press  Company  Inc.  and  The  Gan¬ 
nett  Company  and  Tri-City  Newspaper  Guild  of  Albany, 
Troy  and  Schenectady,  New  York 

Room  442 
Shoreham  Building 
Washington,  D.  C. 

A  hearing  was  held  in  the  above  matter  for  the  purpose  of 
ORAL  ARGUMENT  at  the  above  place  on  July  19, 1938  at 
2 :00  P.  M. 

BEFORE: 

J.  Warren  Madden,  Chairman 
Edwin  S.  Smith,  Member 
Donald  Wakefield  Smith,  Member 

APPEARANCES : 

Vincent  A.  Burns,  of  Counsel  to  the  Board 
For  the  Company 

Elisha  Hanson,  for  the  Press  Company,  Washing¬ 
ton,  D.  C. 

T.  C.  Nixon,  for  the  Gannett  Company,  Rochester, 
New  York 
For  the  Union 

For  the  Tri-City  Newspaper  Guild 

John  T.  DeGraff,  120  State  Street,  Albany,  New  York 

For  the  American  Newspaper  Guild 

A.  J.  Isserman,  New  York  City,  New  York 
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UNITED  STATES  OF  AMERICA 

BEFORE  THE  NATIONAL  LABOR  RELATIONS  BOARD 

In  the  Matter  of  The  Press  Co.,  Inc.,  and  The  Gannett  Company 

and  Tri-City  Newspaper  Guild  of  Albany,  Troy  and  Schenec¬ 
tady,  New  York 

7  I 

Case  No.  C-CJfO. — Decided  Judy  IS,  1930 

\ 

Neicspapcr  Publishing  Industry — Employer:  Parent  corporation  of  employees 
of  subsidiary :  upon  basis  of  unified  ownership,  management,  direction  j  and 
control  of  labor  and  business  policies — Interference,  Restraint  and  Coercion: 
surveillance  of  union  meetings  and  activities;  expressed  opposition  to  uriion; 
ordered,  to  cease  surveillance  of  union  meetings  and  activities — Discrimination: 
with  respect  to  hire  and  tenure  of  employment :  discharges  of  three  employees 
upon  curtailment  of  staff  after  merger  of  two  papers,  for  union  membership;  and 
activities;  dismissed  as  to  two  employees;  with  respect  to  terms,  conditions! and 
tenure  of  employment:  professional  demotion  of  one  employee  inducing  resig¬ 
nation  and  amounting  to  constructive  discharge  after  curtailment  of  ijstaff 
upon  merger  of  two  papers,  because  union  membership  and  activities;  sinjilar 
allegations  dismissed  as  to  one  employee — Reinstatement  Ordered — Back  Pay: 
awarded:  discriminatorily  discharged  employees. 

Mr.  Lester  M.  Levin ,  for  the  Board. 

Mr.  Elisha  Hanson,,  of  Washington,  D.  C.,  for  the  respondent  The 
Press  Co.,  Inc. 

Hubbell ,  Taylor ,  Goodwin ,  Nixon  <£  Hargrave ,  by  Mr.  T.  C.  Ni^ony 
of  Rochester,  N.  Y.,  for  the  respondent  Gannett  Co.,  Inc. 

Mr.  A.  J.  Isserman ,  of  New  York  City,  for  American  Newspaper 
Guild. 

Mr.  John  T.  DeGraff ,  of  Albany,  N.  Y.,  for  Tri-City  Newspaper 
Guild. 

Mr.  Vincent  A.  Bums ,  of  counsel  to  the  Board. 

DECISION  | 

AND 

ORDER 

i 

Statement  of  the  Case 

Charges  and  amended  charges  having  been  filed  by  Tri-City  News¬ 
paper  Guild  of  Albany,  Troy  and  Schenectady,  New  York,  herein 
called  the  Guild,  the  National  Labor  Relations  Board,  herein  caljed 
the  Board,  by  Elinore  M.  Herrick,  Regional  Director  for  the  Secohd 
Region  (New  York  City),  issued  and  duly  served  its  complaint  dated 
August  13,  1937,  against  The  Press  Co.,  Inc.,  Albany,  New  YorkT 

13  N.  L.  R.  B.,  No.  72. 
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herein  called  the  respondent  Press  Co.,  and  against  the  Gannett  Co., 
Inc.,1  Rochester,  New  York,  herein  called  the  respondent  Gannett  Co., 
said  respondents  being  herein  collectively  called  the  respondents, 
alleging  that  the  respondents  had  engaged  in  and  were  engaging  in 
unfair  labor  practices  affecting  commerce,  within  the  meaning  of 
Section  8  (1)  and  (3)  and  Section  2  (G)  and  (7)  of  the  National  Labor 
Relations  Act,  49  Stat.  449,  herein  called  the  Act.  A  copy  of  the  com¬ 
plaint  and  notice  of  hearing  thereon  were  'duly  served  upon  the 
respondents  and  the  Guild. 

Concerning  the  unfair  labor  practices,  the  complaint  alleged,  in 
substance,  that  the  respondent  Gannett  Co.  owns  100  per  cent  of  the 
stock  of  the  respondent  Press  Co.  and  completely  dominates  and 
controls  all  of  the  activities  of  the  latter  including  its  labor  policies; 
that  the  respondents,  by  their  officers  and  agents,  discharged  on  or 
about  June  30,  1937,  from  their  Albany  office  of  the  “Knickerbocker 
Press,”  Austin  J.  Scannell,  John  Wanhope,  Henry  Christman, 
Richard  Jackson,  John  Andrews,  and  Frank  Mahan,  and  refused 
them  employment  upon  the  merger  of  the  “Albany  Evening  News” 
and  the  “Knickerbocker  Press”  for  the  reason  that  they  applied  for 
membership  in  and  assisted  a  labor  organization  known  as  the  Tri- 
City  Newspaper  Guild  of  Albany,  Troy  and  Schenectady,  New  York, 
and  engaged  in  concerted  activities  with  other  employees  of  the  re¬ 
spondents  for  the  purpose  of  collective  bargaining  and  other  mutual 
aid  and  protection;  that  the  respondents  refused  and  have  continued 
to  refuse  to  reinstate  the  said  individuals;  that  the  respondents  at 
their  said  Albany  office,  from  on  or  about  April  1937,  down  to  and 
including  the  date  of  the  issuance  of  the  complaint,  have  urged,  per¬ 
suaded,  and  warned  their  employees  at  said  Albany  office  to  refrain 
from  becoming  or  remaining  members  of  the  Guild  and  have  threat¬ 
ened  said  employees  with  discharge  and  other  reprisals  if  they 
became  or  remained  members  thereof,  and  have  kept  under  surveil¬ 
lance  the  meetings  and  meeting  place  of  said  Guild  members  em¬ 
ployed  at  said  Albany  office  of  the  respondents ;  that  the  respondents 
by  such  acts,  and  by  threats,  promises,  and  acts  of  intimidation,  have 
interfered  with,  restrained,  and  coerced  their  employees  in  the  ex¬ 
ercise  of  the  rights  guaranteed  in  Section  7  of  the  Act. 

On  August  24,  1937,  the  respondents  filed  separate  answers  to  the 
complaint.  The  respondent  Press  Co.  admitted  in  its  answer  certain 
allegations  concerning  its  corporate  structure  and  business  but  de¬ 
nied  that  it  was  engaged  in  interstate  commerce  within  the  meaning 
of  the  Act,  denied  the  respondent  Gannett  Co.’s  alleged  control  of 
the  respondent  Press  Co.,  denied  that  it  had  engaged  in  or  was  en- 

1  This  respondent  was  incorrectly  designated  as  The  Gannett  Company  in  certain 
pleadings.  The  error  was  corrected  by  motion  at  the  hearing. 
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gaging  in  the  unfair  labor  practices  alleged  in  the  complaint,  affirma¬ 
tively  pleaded  that  the  discharges  were  due  only  to  the  necessity  of 
curtailing  its  employment  force  by  reason  of  the  merger  of  two  of 
its  papers,  and  alleged  that  the  proceeding  instituted  by  the  corii- 
plaint  was  in  violation  of  the  rights  guaranteed  under  the  Firfet 
and  Fifth  Amendments  to  the  Constitution  of  the  United  States. 
The  respondent  Gannett  Co.  in  its  answer  admitted  certain  parts  pf 
the  complaint  as  to  the  corporate  structure  of  the  respondents,  bijit 
denied  that  it  is  engaged  in  commerce  within  the  meaning  of  the 
Act,  denied  that  it  is  an  “employer”  within  the  meaning  of  the  Abt 
with  respect  to  the  individuals  mentioned  or  described  in  the  conji- 
plaint  or  any  other  member  of  the  Guild,  denied  that  the  Guild  is  ia 
“labor  organization”  within  the  meaning  of  the  Act,  and  averrejd 
that  the  institution  of  these  proceedings  was  repugnant  to  the  pro¬ 
visions  of  the  First  and  Fifth  Amendments  to  the  Constitution  of 
the  United  States,  and  finally  asked  that  the  complaint  be  dismissed. 

Pursuant  to  notice,  a  hearing  was  held  at  Albany,  New  York,  qn 
October  25  to  26,  and  December  13  to  20, 1937,  and  January  17  to  2jL, 
1938,  before  George  Bokat,  the  Trial  Examiner  duly  designated  by 
the  Board.  The  Board,  the  respondents,  and  the  Guild  were  repre¬ 
sented  by  counsel.  Full  opportunity  to  be  heard,  to  examine  and 
cross-examine  witnesses,  and  to  introduce  evidence  bearing  upon  tile 
issues  was  afforded  all  parties.  At  the  opening  of  the  hearing,  tlie 
attorney  for  the  Board  moved  to  amend  the  complaint  (a)  by  strid¬ 
ing  the  name  of  Frank  Mahan,  (b)  by  substituting  in  Paragraph  |9 
the  date  “September  1935”  in  place  of  “April  1937,”  (c)  by  includ¬ 
ing  two  additional  paragraphs  which  alleged  “that  on  or  about  Juljy 
1,  1937,  the  respondents  did  order  and  direct  Ray  Mowers  and  Jo 
Leonard  to  perform  such  onerous  duties  which  were  so  inferior  tq 
the  work  to  which  they  had  been  accustomed  as  to  compel  them  on 
or  about  October  1937  to  resign;  that  the  respondents  gave  said 
inferior  assignments  to  said  individuals  because  they  joined  and 
assisted  the  union.”  These  three  motions  to  amend  were  granted 
and  the  Trial  Examiner  allowed  the  respondents  a  reasonable  period 
in  which  to  file  amended  answers.  Each  of  the  respondents  filed  ap 
amended  answer  in  which  it  denied  the  allegations  as  to  Ray  Mowers 
and  Jo  Leonard. 

At  the  opening  of  the  hearing  the  respondents  moved  to  dismiss 
for  lack  of  jurisdiction.  During  the  hearing  and  at  the  close  thereof 
the  motion  to  dismiss  on  jurisdictional  grounds  was  again  renewed 
and  also  the  motion  to  dismiss  on  constitutional  grounds  as  set  forth 
in  the  answer  of  the  respondents.  The  Trial  Examiner  reserved 
ruling  on  these  motions.  At  the  outset  of  the  hearing  counsel  for  thp 
respondent  Gannett  Co.  moved  to  dismiss  the  complaint  on  the 
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ground  that  the  respondent  Gannett  Co.  was  not  an  “employer” 
within  the  meaning  of  the  Act  of  those  employees  mentioned  in  the 
complaint.  This  motion  was  denied  by  the  Trial  Examiner.  His 
ruling  is  hereby  affirmed  for  reasons  hereinafter  stated.2  At  the  con¬ 
clusion  of  the  hearing,  the  Board's  attorney  moved  to  amend  the 
pleadings  to  conform  to  the  proof,  which  motion  was  allowed.  The 
ruling  is  hereby  affirmed.  During  the  course  of  the  hearing  the 
Trial  Examiner  made  a  number  of  rulings  on  other  motions  and 
objections  to  the  admission  of  evidence.  The  Board  has  reviewed 
these  rulings  and  finds  that  no  prejudicial  errors  were  committed. 
The  rulings  are  herebv  affirmed. 

On  May  12, 193S,  the  Trial  Examiner  filed  his  Intermediate  Report, 
in  which  he  denied  the  respondents’  motions  to  dismiss  and  found 
that  the  respondents  had  engaged  in  and  were  engaging  in  unfair 
labor  practices  in  that  they  had  discriminatorily  discharged  Austin  J. 
Scanned,  John  Wanhope,  and  Henry  E.  Christman,  but  dismissed 
the  complaint  as  to  Richard  Jackson,  John  Andrews,  Jo  Leonard, 
and  Ray  H.  Mowers.  He  recommended  that  the  respondents  cease 
and  desist  from  the  unfair  labor  practices  and  reinstate  with  back 
pay  the  employees  found  to  have  been  discriminatorily  discharged. 
On  May  28, 1938,  the  Guild,  and  on  June  1,  1938,  each  of  the  respond¬ 
ents  filed  separate  exceptions  to  the  Intermediate  Report  and  to  the 
various  rulings  of  the  Trial  Examiner.  On  July  19,  1938,  the  Guild 
and  the  respondents  presented  oral  arguments  thereon  before  the 
Board  in  Washington,  D.  C.  The  Board  has  considered  the  excep¬ 
tions  of  the  respondents  and  of  the  Guild  to  the  findings,  conclusions, 
recommendations  and  rulings  of  the  Trial  Examiner,  but,  save  for 
those  exceptions  which  are  consistent  with  the  findings,  conclusions 
and  order  set  forth  below,  finds  them  to  be  without  merit. 

Upon  the  entire  record  in  the  case,  the  Board  makes  the  following: 

Findings  of  Fact 

I.  THE  BUSINESS  OF  THE  RESPONDENTS 

The  respondent  Press  Co.,  a  New  York  corporation  with  its  princi¬ 
pal  office  and  place  of  business  at  Albany,  New  York,  is  a  subsidiary 
of  the  respondent  Gannett  Co.,  engaged  in  the  publication  and  dis¬ 
tribution  of  an  afternoon  newspaper  in  Albany,  New  York.  All  the 
respondent  Press  Co.’s  outstanding  common  or  voting  stock  and  50 
per  cent  of  the  outstanding  preferred  stock  are  owned  by  the  respond¬ 
ent  Gannett  Co.  The  latter  owns  and  controls  a  majority  of  the 
capital  or  voting  stock  of  various  corporations  which  in  turn  own 


2  Section  I,  infra . 
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and  publish  approximately  19  newspapers.*  The  respondent  Gan¬ 
nett  Co.  also  owns  stock  in  a  corporation  engaged  in  radio  broad¬ 
casting.  Frank  E.  Gannett,  Frank  E.  Tripp,  and  H.  W.  Cruicik- 
shank,  are  president,  vice  president,  and  secretary,  respectively,  afrd 
directors  of  each  of  the  respondents. 

In  his  Intermediate  Report  the  Trial  Examiner  found  that  the 
respondent  Gannett  Co.  was  a  proper  respondent  and  that  the 

respondent  Press  Co.  “was  not  completely  autonomous  but  rather  an 

- 

» According  to  reports  and  schedules  filed  with  the  Securities  and  Exchange  Commis¬ 
sion  on  April  19,  1937,  the  Gannett  Co.,  Inc.,  controls  the  following  corporations : 

(a)  Wholly  owned  Subsidiary  Companies — Consolidated : 

Elmira  Star-Gazette,  Inc. 

Ithaca  Journal-News,  Inc. 

Northwestern  Publishing  Company. 

The  Tress  Co.,  Inc. 

The  Saratogian,  Inc. 

(b)  Controlled  Companies — Not  Consolidated : 

The  Beacon  News  Co.,  Inc. 

Elmira  Star-Gazette,  Inc. 

The  Hartford  Times,  Incorporated. 

Malone  Telegram,  Inc. 

The  Newburgh  News  Printing  and  Publishing  Co. 

Ogdensburg  Publishing  Co.,  Inc. 

Plainfield  Courier-News  Co. 

Utica  Observer-Dispatch,  Inc. 

W.  H.  E.  Co.,  Inc. 

A  portion  of  a  supplement  filed  on  September  3,  1936,  to  a  registration  statement 
filed  with  Securities  and  Exchange  Commission  on  June  27,  1936,  by  Gannett  Co.,  Inc., 
states :  “The  Company  and  its  subsidiaries  publish  IS  newspapers,  of  which  13  are  daiky, 

1  Sunday,  and  4  daily  and  Sunday,  distributed  in  13  cities  located  in  the  States  j  of 
New  York,  New  Jersey,  Connecticut  and  Illinois,  and  operate*  one  broadcasting  station  a!nd 
supply  practically  all  the  programs  for  another  broadcasting  station,  both  such  stations 
being  located  in  New  York  State.  These  are  as  follows 
New  York  State : 

Albany  Knickerbocker-Press  (Daily). 

Albany  Knickerbocker-Press  (Sunday). 

Albany  Evening  News. 

Beacon  News. 

Newburgh  News. 

Elmira  Star-Gazette. 

Elmira  Advertiser. 

Elmira  Telegram  (Sunday). 

Ithaca  Journal. 

Malone  Telegram. 

Ogdensburg  Journal. 

Rochester  Democrat  and  Chronicle  (Daily). 

Rochester  Democrat  and  Chronicle  (Sunday). 

Rochester  Times-Union. 

The  Saratogian. 

Utica  Observer-Dispatch  (Daily). 

Utica  Observer-Dispatch  (Sunday). 

Utica  Daily  Press. 

WHEC,  Rochester  (owned  and  operated  by  WHEC,  Inc.). 

WESG,  studio  at  Elmira  operated  by  Elmira  Star-Gazette,  Inc. 

Connecticut : 

Hartford  Times. 

Illinois : 

Danville  Commercial-News  (Evening — average  3-day  week). 

Danville  Commercial-News  (Saturday  only). 

Danville  Commercial-News  (Sunday). 

New  Jersey: 

Plainfield  Courier-News. 
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integral  part  of  the  parent  organization  and  subject  to  its  control, 
both  as  to  its  labor  and  business  policy.75  The  respondents  except 
to  these  findings. 

We  have  found  that  the  respondent  Gannett  Co.  owns  the  voting 
stock  of  the  respondent  Press  Co.  and  that  the  same  individuals  are 
president,  vice  president  and  secretary  and  directors  of  each 
respondent.  In  addition  to  the  afore-mentioned  stock  ownership  and 
substantial  identity  of  officers  and  directors,  the  record  establishes 
and  we  find  that  the  respondent  Gannett  Co.  directs  and  controls  the 
labor  and  business  policies  of  its  operating  subsidiary,  the  respond¬ 
ent  Press  Co.,  which  functions  as  and  is  an  integral  part  of  the  Gan¬ 
nett  newspaper  chain.  The  respondent  Gannett  Co.’s  direction  and 
control  of  the  major  incidents  of  employment  of  the  employees  here 
involved  is  manifest  from  the  activities  of  both  respondents,  more 
fully  discussed  in  Section  HI  infra. .  The  extent  and  character  of  the 
direction  and  control  exercised  by  the  parent  organization  is  other¬ 
wise  evidenced  by  the  proceedings  at  the  1937  spring  conference  of 
editors  of  the  Gannett  Newspapers,  held  in  Rochester,  New  York.4 
At  this  conference  the  management  outlined  for  the  assembled  editors 
its  views  on  problems  relating  to  labor  relations,  advertising,  pro¬ 
duction  costs,  and  other  subjects  of  concern  in  the  operation  of  its 
newspapers,  and  “Clinics57  5  or  group  discussions  participated  in  by 
the  editors  and  “Central  Office” c  personnel  were  held. 

The  respondents  contend  that  each  corporate  entity  is  completely 
autonomous  and  direct  our  attention  to  the  testimony  of  A.  J.  Mc¬ 
Donald,  publisher  of  the  respondent  Press  Co.’s  Albany  newspapers 
and  treasurer  and  director  of  that  corporation,  in  support  of  this 
contention.  While  McDonald  asserted  such  autonomy  in  his  testi¬ 
mony,  the  record  in  its  entirety  does  not  support  the  assertion.7 

Section  2  (2)  of  the  Act  provides  that  the  term  “employer”  as  used 
in  the  Act  .  .  includes  any  person  acting  in  the  interest  of  an 
employer,  directly  or  indirectly  .  .  .”  Section  2  (1)  of  the  Act  pro¬ 
vides  “The  term  ‘person7  includes  .  .  .  corporations  .  .  .”  On  the 

*  These  proceedings  were  reported  in  the  June  10,  1037,  issue  of  a  Gannett  publication 
entitled  “The  Bulletin”  published  at  Rochester,  New  York,  for  executives  of  the  Gannett 
newspapers. 

0  So  denominated  in  “The  Bulletin.” 

«The  respondents  except  to  the  Trial  Examiner’s  use  of  this  term  in  his  Intermediate 
Report,  yet  the  designation  is  used  In  "The  Bulletin." 

7  In  his  negotiations  with  the  Guild  with  reference  to  an  agreement  covering  wages, 
hours,  and  working  conditions,  hereinafter  discussed,  McDonald  repeatedly  disclaimed 
authority  to  take  definitive  action  and  reiterated  the  necessity  to  take  such  matters  up 
with  “Rochester.”  In  their  exceptions  the  respondents  interpret  McDonald's  reference  to 
“Rochester"  to  mean  that  McDonald  was  merely  stating  the  necessity  to  confer  with  the 
executive  oflicers  of  the  respondent  Press  Co.  who  had  their  offices  in  Rochester,  N.  Y. 
We  are  not  persuaded  by  this  explanation  because  it  ignores  the  dual  capacities  of  the 
policy-making  executives  who  were  officers  of  each  respondent  and  the  realities  of  the 
relationship  between  the  respondents  as  otherwise  evidenced. 
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basis  of  the  unified  ownership,  management  and  control  we  find  tjhat 
the  respondent  Gannett  Co.  acts  directly  and  indirectly  for  jthe 
respondent  Press  Co.  and  that  the  respondent  Gannett  Co.  is  j  an 
employer  of  the  employees  here  involved.8 

The  respondent  Press  Co.  owns,  prints,  publishes  and  distributes 
a  newspaper  known  as  the  “Knickerbocker  News”  each  week-day 
afternoon  throughout  the  year.  Prior  to  July  1,  1937,  it  published 
a  morning  newspaper  known  as  the  “Knickerbocker  Press”  sepen 
mornings  a  week  and  an  afternoon  newspaper  each  week-day  after¬ 
noon  known  as  the  “Albany  Evening  News.”  It  abandoned  the 
morning  and  Sunday  field  on  July  1,  1937,  and  from  July  l!  to 
August  1,  1937,  it  published  a  week-day  afternoon  newspaper  o^ly, 
known  as  the  “Knickerbocker  and  Albany  Evening  News.”  On 
August  1,  1937,  the  name  of  the  respondent  Press  Co.’s  one  newspaper 
was  changed  to  the  “Knickerbocker  News.” 

O  i 

During  the  month  of  June  1937  the  “Knickerbocker  Press”  hadl  an 
average  daily  circulation  of  34,001,  of  which  2.3  per  cent  was  circu¬ 
lated  outside  the  State  of  New  York.  During  the  same  month  the 
“Sunday  Knickerbocker  Press”  had  an  average  circulation  of  40,333 
of  which  3.3  per  cent  was  circulated  outside  the  State  of  New  Yprk. 
In  June  1937  the  “Albany  Evening  News”  had  an  average  circulation 
of  41,014,  of  which  3  per  cent  was  circulated  outside  the  Statej  of 
New*  York.  During  the  month  of  July  1937,  the  “Knickerbocker 
Press-Albany  Evening  News”  had  an  average  circulation  of  56,789, 
of  which  3  per  cent  was  circulated  outside  the  State  of  New  York. 
During  the  month  of  September  1937,  the  “Knickerbocker  Netvs” 
which  was  the  one  newspaper  published  by  the  respondent  Press  Co. 
during  that  month,  had  an  average  circulation  of  55,875,  of  wh|ich 
1  per  cent  was  circulated  outside  the  State  of  New  York. 

During  the  year  ending  September  1936  the  “Sunday  Knicker¬ 
bocker  Press”  had  an  average  circulation  of  48,S3S,  of  which  47,464 
copies  were  delivered  in  the  State  of  New  York,  413  copies  in  the 
State  of  Massachusetts,  895  copies  in  the  State  of  Vermont,  andj  66 
copies  in  all  other  States.0  The  daily  “Knickerbocker  Press,”  for  the 
year  ending  September  30, 1936,  had  an  average  circulation  of  31,^84, 
of  which  total  31,098  copies  were  circulated  within  the  State  of  New 
York,  165  copies  in  the  State  of  Massachusetts,  252  copies  in  the  Stftte 

of  Vermont,  and  69  copies  in  all  other  States.  For  the  same  period, 

— 

8  National  Labor  Relations  Board  v.  T Ym.  Randolph  Hcarst,  ct  al.  (C.  C.  A.  ^th) 
decided  March  23.  1939 ;  see  also  National  Labor  Relations  Board  v.  Christian  A.  Lund, 
doing  business  as  C.  A.  Lund  Co.  and  Northland  Ski  Manufacturing  Co.  (C.  C.  A.  dtta)* 
decided  May  10,  1939;  National  Labor  Relations  Board  v.  Pennsylvania  Greyhound  Lines, 
Inc.,  303  U.  S.  261:  Consolidated  Edison  Co.  v.  National  Labor  Relations  Board  '305 
U.  S.  197.  '  j 

•  Tho  circulation  figures  in  this  paragraph  are  based  upon  the  Audit  Bureau'  of 
Circulation  Reports.  ! 
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“Albany  Evening  News”  had  a  circulation  of  46,759,  of  which  total 
44,953  copies  were  circulated  in  the  State  of  New  York,  12*2  copies  in 
the  State  of  Massachusetts,  1,647  copies  in  the  State  of  Vermont,  and 
37  copies  in  all  other  States. 

The  cost  of  newsprint  paper,  ink,  and  type  metal  represents  about 
90  per  cent  of  the  raw  material  cost.  The  cost  of  newsprint  paper 
and  ink  alone,  depending  on  the  market,  will  range  from  10  per  cent 
to  30  per  cent  of  the  cost  of  production  of  the  newspaper.  From 
January  1  to  July  31,  1937,  the  respondent  Press  Co.  purchased 
5,870,000  pounds  of  newsprint  paper  of  the  value  of  $123,700.  More 
than  90  per  cent  of  this  amount,  in  dollar  value,  came  from  mills 
located  in  Canada.  During  the  same  period  100,000  pounds  of  ink, 
valued  in  excess  of  $3,000  was  shipped  to  the  respondent  Press  Co.  at 
Albany,  New  York,  from  Rutherford,  New  Jersey. 

The  respondent  Press  Co.  is  a  member  of  the  Associated  Press,  a 
corporation  engaged  in  the  collection  and  interchange  of  information 
and  intelligence  for  publication  in  newspapers,  both  in  the  United 
States  and  foreign  countries.  This  membership  entitles  the  respond¬ 
ent  Press  Co.  to  news  secured  by  the  Associated  Press  from  sources 
throughout  the  United  States  and  from  foreign  countries.  The  Asso¬ 
ciated  Press  in  turn  receives  the  exclusive  use  for  publication  of  all 
local  news  and  of  certain  types  of  news  dispatches  published  in  the 
paper  of  the  respondent  Press  Co.  The  Associated  Press  reports  are 
sent  to  the  respondent  Press  Co.7s  editorial  room  and  the  Associated 
Press  picks  up  reports  to  which  it  is  entitled  from  the  respondent 
Press  Co.,  daily.  The  Associated  Press7  Albany  office  handles  about 
180,000  words  a  day.  Prior  to  July  1,  1937,  respondent  Press  Co. 
took  about  half  of  that  report.  The  Albany  office  of  the  Associated 
Press  sends  out  about  36,000  words  a  day,  about  200  or  300  of  which 
usually  are  taken  from  material  furnished  by  the  respondent  Press 
Co.  In  addition  to  the  material  interchanged  with  the  Associated 
Press,  a  great  many  of  the  respondent  Press  Co.7s  daily  features, 
such  as  syndicated  articles  and  comic  strips  originated  in  sources 
outside  of  New  York  State. 

Between  June  1,  1937,  and  June  30, 1937,  J.  P.  McKinney  and  Son, 
New  York  City,  handled  22.05  per  cent  of  the  total  advertising  of 
the  “Knickerbocker  Press77  and  “Albany  Evening  News,77  28.81  per 
cent  of  which  was  paid  for  by  agents  and  advertisers  outside  of  the 
State  of  New  York.  The  remaining  advertising  not  handled  by 
J.  P.  McKinney  and  Son  was  local. 

The  respondent  Press  Co.  emi>loyed  514  employees  prior  to  July  1, 
1937,  and  356  employees  subsequent  to  that  date. 


II.  THE  ORGANIZATION  INVOLVED 


Tri-City  Newspaper  Guild  of  Albany,  Troy  and  Schenectady, j New 
York,  is  a  labor  organization  affiliated  with  the  Committee  foi*  In¬ 
dustrial  Organization,  admitting  to  membership  all  employees  of 
newspapers  published  in  the  cities  of  Albany,  Troy,  and  Schenectady 
engaged  in  editorial  work,  except  supervisory  employees. 

i 

III.  THE  UNFAIR  LABOR  PRACTICES 

I 

A.  The  background  of  the  unfair  tabor  practices 

The  Guild  was  organized  among  the  respondent  Press  Co.’s! em¬ 
ployees  either  late  in  1933  or  early  1934.  Between  the  date  ofj  the 
Guild's  organization  and  193G  there  were  conferences  between;  the 
management  and  the  Guild  but  no  collective  contract  was  sought. 
In  March  1936  the  Guild  presented  to  the  respondent  Press  Co.  a 
proposed  contract  relating  to  all  editorial  department  employees. 
Negotiations  on  the  proposed  contract  continued  from  March  1936 
until  February  1937.  In  these  conferences  the  management  (was 
represented  by  the  publisher,  first  Arthur  D.  Hecox.  and  then;  his 
successor,  A.  J.  McDonald,  by  B.  J.  Lewis,  the  editorial  director,  jand 
by  M.  V.  Atwood,  known  as  the  associate  director  of  the  Ganjiett 
newspapers,  who  came  from  Rochester  for  several  of  the  conferences. 
At  each  conference  in  which  he  participated,  McDonald  informed  jthe 
Guild  committee  that  he  had  no  power  to  reach  a  final  agreement 
with  the  Guild,  but  that  if  any  tentative  agreement  was  reached)  he 
would  recommend  it  to  "Rochester”  for  final  approval.  On  Febru¬ 
ary  11,  1937,  a  tentative  agreement  on  certain  points  concerning 
wages,  hours  and  working  conditions  was  reached  with  McDonald, 
who  stated  that  he  would  recommend  it  to  "Rochester.” 

On  February  27,  1937,  McDonald  met  with  the  Guild  committee 
and  without  any  reference  to  the  tentative  agreement  of  February  ill, 
submitted  to  the  Guild  a  proposed  statement  of  policy  to  be  placed  ion 
a  bulletin  board.  There  was  practically  no  similarity  between  the 
terms  of  this  proposed  statement  of  policy 10  and  the  tentative  agree¬ 
ment  of  F ebruary  11.  The  proposed  statement  was  approximately  tjhe 
same  in  form  and  substance  as  a  bulletin  board  statement  to  which  tjhe 
Guild  had  agreed  with  the  Hearst  newspaper  in  Albany  at  about  the 
same  time.  On  March  2,  1937,  the  Guild  rejected  McDonald’s  pro- 

10  The  first  paragraph  of  this  statement  reads  as  follows  : 

“The  following  is  a  statement  of  the  employment  policy  of  the  Press  Co.  for  news  apd 
feature  departments.  This  is  not  a  contract  but  it  is  a  policy  in  operation  on  th^se 
papers,  reached  in  conferences  with  the  negotiating  committee  of  the  Tri-City  Newspaper 
Guild.  It  will  be  continued  for  one  year  and  as  long  as  economic  conditions  justify 
thereafter.*’ 
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posal  and  submitted  new  demands,  including  a  demand  for  a  closed 
shop,  together  with  a  written  protest  which  said  in  part,  “the  Guild 
now  recognizes  that  the  Press  Co.  tactic  has  been  to  ‘stall’  the  Guild 
until  agreement  was  reached  between  the  Guild  and  the  opposition 
paper  in  Albany;  and  then  to  concede  the  Guild  only  as  much  as  the 
opposition  agreement  made  necessary,”  and  furthermore,  “the  Guild 
lias  evidence  of  numerous  examples  of  vicious  efforts  to  destroy  the 
Guild  in  the  Press  Co.  and  to  intimidate  its  members.”  A  copy  of  the 
protest  was  mailed  to  both  Gannett  and  Atwood  in  Rochester,  New 
York.  At  the  same  time  the  Guild  passed  a  provisional  strike  resolu¬ 
tion  setting  the  deadline  for  a  favorable  reply  from  the  management 
for  March  7,  1937.  On  March  2,  1937,  the  Guild  sent  telegrams  to 
Gannett  and  Atwood  in  Rochester,  informing  them  that  a  crisis  had 
been  reached  in  the  negotiations  and  that  a  meeting  with  a  qualified 
representative  was  necessary.  On  March  6.  1937,  the  Guild’s  repre¬ 
sentatives  met  with  Cruiekshank,  the  secretary  of  each  of  the  respond¬ 
ents.  The  Guild  committee  informed  Cruiekshank  of  the  negotia¬ 
tions  that  had  taken  place  over  the  past  year  and  accused  the  man¬ 
agement  of  persistent  attempts  at  intimidation  of  its  members.  The 
committee  also  informed  Cruiekshank  that  Lewis  had  recently  hired 
several  new  employees  and  accused  him  of  hiring  those  employees  with 
the  understanding  that  membership  in  the  Guild  was  frowned  upon. 
Cruiekshank  replied  that  Gannett  had  no  knowledge  of  any  such  in¬ 
timidation  and  gave  his  word  that  the  alleged  intimidation  would  stop. 
He  stated  that  he  could  not  agree  to  the  Guild  demand  for  a  closed 
shop,  but  that  if  this  demand  were  waived,  a  settlement  could  be 
reached.  As  the  result  of  Cruickshank’s  assurance,  the  Guild  agreed 
to  waive  the  closed-shop  demand,  provided  that  the  respondent  would 
communicate  in  writing  with  the  three  recently  employed  people,  to 
assure  them  that  they  were  free  to  join  the  Guild  as  far  as  the  manage¬ 
ment  was  concerned,  and  that  membership  in  the  Guild  would  not 
interfere  with  their  future  advancement.  On  March  8,  1937,  the 
Guild  committee  met  with  Cruiekshank  and  McDonald,  and  the  latter 
agreed  to  send  the  letters.  On  March  S,  1937,  the  respondent  posted 
on  a  bulletin  board  a  statement  of  policy  signed  by  McDonald  as  to 
wages  and  working  conditions  to  be  effective  for  a  year.  This  state¬ 
ment  of  policy  contained  substantially  the  same  substantive  provi¬ 
sions  included  in  the  Guild’s  tentative  agreement  with  McDonald  on 
Februarv  11. 

B.  Interference ,  restraint  and  coercion 

The  record  leaves  no  doubt  of  the  respondents’  hostility  and  active 
opposition  to  the  unionization  of  their  editorial  employees.  This 
hostility  and  opposition  was  manifested  openly  in  the  statements  and 
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acts  of  Byron  J.  Lewis,  the  respondent  Press  Co.’s  editorial  director, 
who  was  the  official  in  direct  charge  of  the  editorial  department  Em¬ 
ployees.  Soon  after  Lewis  became  associated  with  the  Albany  office 
of  the  respondent  Press  Co.,  he  called  individual  members  of  the  stjaff 
to  his  desk  to  inquire  as  to  their  background.  Wanliope,  one  of  the 
individuals  named  in  the  complaint,  was  called,  and  after  a  short  con¬ 
versation,  the  Guild  became  the  topic  of  discussion.  Lewis  told  Win- 
hope  he  knew  of  Wanhope’s  connection  with  the  Guild  and  asked  vfh.y 
they  had  it  (the  Guild)  and  what  was  the  need  of  it.  Lewis  stajod 
that  newspapermen  could  get  more  without  the  Guild;  that  Gannett 
was  a  fine  man ;  that  publishers  generally  take  care  of  their  people  vEry 
well ;  that  there  was  no  need  for  newspapermen  to  organize  and  form 
a  labor  union.  He  (Lewis)  likened  the  Guild  to  the  hod  carriers  ajnd 
bricklayers,  and  stated  that  he  did  not  think  that  professional  nien 
should  stoop  as  low-as  to  organize  a  labor  union.  During  the  periodj  of 
the  Guild  negotiations  for  a  contract,  Lewis  continually  protested 
that  he  could  not  run  an  editorial  room  and  have  a  Guild  there.11  On 
one  occasion  he  stated  to  Mowers,  another  individual  named  in  ihe 
complaint,  that  “  ‘Rochester’  has  cut  off  my  money  because  of  the  activi¬ 
ties  of  that  God-damned  labor  union.”  After  consummation  of  ihe 
agreement  between  the  respondent  Press  Co.  and  the  Guild,  he  staged 
to  Scannell,  another  individual  named  in  the  complaint,  “The  Gd>d- 
damned  labor  union  is  wrecking  this  newspaper.” 

B.  J.  Lewis  was  not  produced  by  the  respondents  to  testify  and  the 
foregoing  statements  attributed  to  him  stand  uncontroverted  on  ihe 
record.  The  respondents  except  to  the  Trial  Examiner’s  failure  to  find 
the  specific  circumstances  surrounding  each  of  the  above-mentionied 
statements.  We  have  considered  the  evidence  to  which  our  attention 
is  directed  by  the  Exceptions  and  find  that  it  does  not  alter  in  any 
instance  the  coercive  character  or  effect  of  Lewis’  anti-union  state¬ 
ments.  We  find  that  by  those  statements  the  respondents  interfered 
with,  restrained  and  coerced  their  employees  in  the  exercise  of  the 
rights  guaranteed  under  Section  7  of  the  Act. 

The  Rochester  office  was  kept  currently  advised  by  Lewis  of  the 
Guild’s  activities  and  plans,  and  of  the  actions  of  individual  Guild 
members.  Alice  Raymond,  who  was  secretary  to  Lewis  and  who  typjed 
letters  that  he  sent  to  Rochester,  mostly  to  Atwood,  testified  in  part! as 
follows : 

Q.  Do  you  know  when  the  Guild  would  have  its  meetings? 

A.  Usually  on  Sunday. 

Q.  When  would  you  get  dictation  about  the  Guild  meeting?  ! 

A.  Usually  on  Monday. 

i 

21  Lewis’  attitude  toward  the  Guild  is  further  revealed  by  the  fact  that  in  a  conversa¬ 
tion  with  Hyde,  former  managing  editor  of  the  respondents’  Albany  papers,  Lewis 
alluded  to  members  of  the  Guild  as  “Guild  rats.” 
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posal  and  submitted  new  demands,  including  a  demand  for  a  closed 
shop,  together  with  a  written  protest  which  said  in  part,  “the  Guild 
now  recognizes  that  the  Press  Co.  tactic  has  been  to  ‘stall’  the  Guild 
untjil  agreement  was  reached  between  the  Guild  and  the  opposition 
paper  in  Albany;  and  then  to  concede  the  Guild  only  as  much  as  the 
opposition  agreement  made  necessary,”  and  furthermore,  “the  Guild 
has  evidence  of  numerous  examples  of  vicious  efforts  to  destroy  the 
Guild  in  the  Press  Co.  and  to  intimidate  its  members.”  A  copy  of  the 
protest  was  mailed  to  both  Gannett  and  Atwood  in  Rochester,  New 
York.  At  the  same  time  the  Guild  passed  a  provisional  strike  resolu¬ 
tion  setting  the  deadline  for  a  favorable  reply  from  the  management 
for  March  7,  1937.  On  March  2,  1937,  the  Guild  sent  telegrams  to 
Gannett  and  Atwood  in  Rochester,  informing  them  that  a  crisis  had 
been  reached  in  the  negotiations  and  that  a  meeting  with  a  qualified 
representative  was  necessary.  On  March  6,  1937,  the  Guild’s  repre¬ 
sentatives  met  with  Cruickshank,  the  secretary  of  each  of  the  respond¬ 
ents.  The  Guild  committee  informed  Cruickshank  of  the  negotia¬ 
tions  that  had  taken  place  over  the  past  year  and  accused  the  man¬ 
agement  of  persistent  attempts  at  intimidation  of  its  members.  The 
committee  also  informed  Cruickshank  that  Lewis  had  recently  hired 
several  new  employees  and  accused  him  of  hiring  those  employees  with 
the  understanding  that  membership  in  the  Guild  was  frowned  upon. 
Cruickshank  replied  that  Gannett  had  no  knowledge  of  any  such  in¬ 
timidation  and  gave  his  word  that  the  alleged  intimidation  would  stop. 
He  stated  that  he  could  not  agree  to  the  Guild  demand  for  a  closed 
shop,  but  that  if  this  demand  were  waived,  a  settlement  could  be 
reached.  As  the  result  of  Cruickshank’s  assurance,  the  Guild  agreed 
to  waive  the  closed-shop  demand,  provided  that  the  respondent  would 
communicate  in  writing  with  the  three  recently  employed  people,  to 
assure  them  that  they  were  free  to  join  the  Guild  as  far  as  the  manage¬ 
ment  was  concerned,  and  that  membership  in  the  Guild  would  not 
interfere  with  their  future  advancement.  On  March  8,  1937,  the 
Guild  committee  met  with  Cruickshank  and  McDonald,  and  the  latter 
agreed  to  send  the  letters.  On  March  8,  1937,  the  respondent  posted 
on  a  bulletin  board  a  statement  of  policy  signed  by  McDonald  as  to 
wages  and  working  conditions  to  be  effective  for  a  year.  This  state¬ 
ment  of  policy  contained  substantially  the  same  substantive  provi¬ 
sions  included  in  the  Guild’s  tentative  agreement  with  McDonald  on 
Februarv  11. 

B.  I nterference ,  restraint  and  coercion 

The  record  leaves  no  doubt  of  the  respondents’  hostility  and  active 
opposition  to  the  unionization  of  their  editorial  employees.  This 
hostility  and  opposition  was  manifested  openly  in  the  statements  and 
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acts  of  Byron  J.  Lewis,  the  respondent  Press  Co.’s  editorial  director, 
who  was  the  official  in  direct  charge  of  the  editorial  department  em¬ 
ployees.  Soon  after  Lewis  became  associated  with  the  Albany  office 
of  the  respondent  Press  Co.,  he  called  individual  members  of  the  staff 
to  his  desk  to  inquire  as  to  their  background.  Wanhope,  one  of  the 
individuals  named  in  the  complaint,  was  called,  and  after  a  short  con¬ 
versation,  the  Guild  became  the  topic  of  discussion.  Lewis  told  Wan¬ 
hope  he  knew  of  Wanhope ’s  connection  with  the  Guild  and  asked  vffiy 
they  had  it  (the  Guild)  and  what  was  the  need  of  it.  Lewis  stated 
that  newspapermen  could  get  more  without  the  Guild;  that  Gannett 
was  a  fine  man ;  that  publishers  generally  take  care  of  their  people  v^ry 
well ;  that  there  was  no  need  for  newspapermen  to  organize  and  form 
a  labor  union.  He  (Lewis)  likened  the  Guild  to  the  hod  carriers  atid 
bricklayers,  and  stated  that  he  did  not  think  that  professional  nlen 
should  stoop  as  low  as  to  organize  a  labor  union.  During  the  period!  of 
the  Guild  negotiations  for  a  contract,  Lewis  continually  protested 
that  he  could  not  run  an  editorial  room  and  have  a  Guild  there.11  On 
one  occasion  he  stated  to  Mowers,  another  individual  named  in  tjhe 
complaint,  that  “  ‘Rochester’  has  cut  off  my  money  because  of  the  activi¬ 
ties  of  that  God-damned  labor  union.”  After  consummation  of  the 
agreement  between  the  respondent  Press  Co.  and  the  Guild,  he  statjed 
to  Scannell,  another  individual  named  in  the  complaint,  “The  God¬ 
damned  labor  union  is  wrecking  this  newspaper.” 

B.  J.  Lewis  was  not  produced  by  the  respondents  to  testify  and  tjhe 
foregoing  statements  attributed  to  him  stand  uncontroverted  on  the 
record.  The  respondents  except  to  the  Trial  Examiner’s  failure  to  find 
the  specific  circumstances  surrounding  each  of  the  above-mentioned 
statements.  We  have  considered  the  evidence  to  which  our  attention 
is  directed  by  the  Exceptions  and  find  that  it  does  not  alter  in  any 
instance  the  coercive  character  or  effect  of  Lewis’  anti-union  state¬ 
ments.  We  find  that  by  those  statements  the  respondents  interfered 
with,  restrained  and  coerced  their  employees  in  the  exercise  of  the 
rights  guaranteed  under  Section  7  of  the  Act. 

The  Rochester  office  was  kept  currently  advised  by  Lewis  of  the 
Guild’s  activities  and  plans,  and  of  the  actions  of  individual  Guild 
members.  Alice  Raymond,  who  was  secretary  to  Lewis  and  who  typed 
letters  that  he  sent  to  Rochester,  mostly  to  Atwood,  testified  in  part  |as 
follows : 

Q.  Do  you  know  when  the  Guild  would  have  its  meetings?! 

A.  Usually  on  Sunday. 

Q.  When  would  you  get  dictation  about  the  Guild  meeting?  j 

A.  Usually  on  Monday. 

51  Lewis’  attitude  toward  the  Guild  is  further  revealed  by  the  fact  that  in  a  conversa¬ 
tion  with  Hyde,  former  managing  editor  of  the  respondents’  Albany  papers,  LeWi* 
alluded  to  members  of  the  Guild  as  “Guild  rats.” 
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Q.  What  would  l>e  the  general  nature  of  the  dictation  about  the 
Guild  meetings? 

A.  Relating  to  what  went  on  at  the  meetings  and  what  the 
Guild  was  planning. 

Q.  Were  names  mentioned  of  particular  members  who  took  part 
in  the  meeting? 

A.  As  I  recall,  yes. 

She  further  testified  that  active  Guild  members,  such  as  Janet  Scott, 
Wanhope  and  Scanned,  were  frequently  mentioned  in  these  letters. 
Information  that  Robert  McCain,  a  new  employee  in  the  editorial 
department,  would  not  become  a  member  of  the  Guild,  was  considered 
by  Lewis  as  entitled  to  special  comment  in  a  letter  to  “Rochester.” 

The  respondent  offered  no  evidence  to  rebut  Alice  Raymond’s  testi¬ 
mony.  but  objected  to  its  receipt  and  moved  to  strike  it  on  the  ground 
that  it  constituted  an  improper  disclosure  of  the  contents  of  private 
papers  violative  of  the  guarantees  of  the  Fourth. Amendment.  The 
dictation  which  Lewis  gave  to  his  secretary  does  not  fall  within  any 
recognized  category  of  privileged  communications  and  there  was  no 
infringement  of  constitutional  guarantees  in  the  receipt  of  this 
evidence. 

The  record  does  not  disclose  the  method  bv  which  Lewis  secured 
his  information  concerning  the  Guild  which  was  the  subject  of  his 
Monday  report  to  “Rochester."  The  respondents  assert  in  their  ex¬ 
ceptions  that  the  Trial  Examiner  disregarded  evidence  “which  over¬ 
whelmingly  disproves  any  surveillance  of  the  Guild  by  Lewis  or 
anyone  else."  Tin*  evidence  referred  to  establishes  that  Guild  mat¬ 
ters  were  frequently  discussed  among  employees  about  the  office 
without  effort  at  concealment.  We  are  not  persuaded  that  such 
evidence  has  any  probative  force  with  respect  to  the  method  Lewis 
used  to  obtain  his  information  concerning  Guild  activities.  On  the 
contrary,  the  complete  evidence  on  the  point  negatives  any  inference 
that  Lewis  information  was  obtained  through  casual  office  conversa¬ 
tions  accidently  overheard.12  Furthermore,  the  fact  that  Lewis’  rc- 

u  F..r  instance,  t Ii*'  testimony  cited  in  support  of  the  respondents  exceptions  on  this 
point  ineludod  t no  following  : 

Charles  Yontr-j.  a  non  Guild  employee,  who  testified  that  lie  had  heard  conversations  in 
the  oilioo  about  Guild  meetings  before  and  after  they  took  place,  stated  on  cross- 
examina t ion  : 

o.  From  the  nature  of  their  conversation,  could  you  relate  ■what  wont  on  at  Guild 
meetings’; 

A.  I  could  not. 

II.  I*..  Kraft  testified  that  h«*  I'reijuontly  talked  over  Guild  meetings  with  other  Guild 
members  but  stated  that  his  desk  was  about  feet  from  Lewis'  desk  and  that  there 
won*  about  •_’•)  typewriters  in  the  room  used  in  relays. 

White,  upon  whom  the  respondents  also  relied,  test  hied  in  part  : 

<„►.  r»id  you  ever  speak  about  what  went  on  at  Guild  meetings  when  Mr.  Lewis  was 
present  V 

A.  When  lie  was  in  the  room,  but  not  in  his  hearing.  to  my  knowledge. 
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ports  usually  were  written  on  Monday  morning,  following  a  Sunday 
meeting  of  the  Guild,  and  the  fact  that  his  reports  to  “Rocliestjcr” 
were  relatively  detailed  in  nature,  convince  us  that  his  knowledge  of 
Guild  activities  was  obtained  by  espionage  rather  than  through  for¬ 
tuitous  circumstances.  Finally,  Lewis,  who  was  in  the  best  position 
to  explain  the  method  by  which  he  obtained  this  information,  did  jiot 
testify.  We  find  that  the  respondents  have  kept  under  surveillance 
the  meetings  of  the  Guild  and  the  activities  of  its  members  and  have 
thereby  interfered  with,  restrained  and  coerced  their  employees  I  in 
the  exercise  of  the  rights  guaranteed  in  Section  7  of  the  Act. 

0.  The  discharges 


Events  leading  up  to  the  merger 


On  June  22,  1937,  negotiations  instituted  in  May  1937  were  Re¬ 
newed  between  the  respondents  and  the  Hearst  Newspapers  whijffi 
resulted  in  the  respondent  Press  Co.  abandoning  the  morning  aijid 
Sunday  lield  by  the  sale  of  the  “Knickerbocker  Press”  circulation 
lists  to  the  Hearst  Newspapers  and  in  turn  the  respondent  Press  Cjo. 
purchased  from  the  Hearst  interests  the  evening  circulation  lists  j>f 
the  “Albany  Times  Union'’  which  took  over  the  morning  and  Sup- 
day  field  formerly  served  by  the  “Knickerbocker  Press.”  On  June 
2 o,  1937,  McDonald  informed  the  department  heads  of  the  re¬ 
spondent  Press  Co/s  papers  of  the  decision  reached  with  Hearst  and 
instructed  them  “to  select  an  adequate  staff  from  the  people  be^t 
qualified  to  serve  their  needs  from  the  combined  stall's  of  the  two  <|>r 
three  papers."13  The  number  of  employees  to  be  retained  was  n<j>t 

limited  bv  McDonald  but  a  list  of  those  retained  was  to  be  submitted 
- 

to  him  for  his  approval.  It  was  Byron  J.  Lewis,  editorial  director, 
who  made  the  selection  of  the  employees  to  be  retained  in  the  edi¬ 
torial  department,  although  Atwood 14  collaborated  with  him  tp 
some  extent.  ! 

i 

About  midnight  of  June  29,  1937,  a  notice  was  posted  on  the  bulle¬ 
tin  boards  of  the  abandonment  of  the  “Knickerbocker  Press”  setting 
forth  the  names  of  the  employees  retained.  Of  approximately  74 
editorial  employees,  29  were  dismissed  and  45  retained.  Of  the  2lj) 
dismissed,  27  were  members  of  the  Guild,  0  being  officers;  of  the  4;} 
retained  11  were  not.  members  of  the  Guild.  On  June  30,  1937,  thei 
Guild,  as  a  result  of  the  merger  and  dismissals,  passed  a  strike  resolu-l 
tion  conditioned  upon  action  on  certain  demands  including  a  demand! 
for  reinstatement  or  placement  of  Guild  members  with  other  Gannett! 


u  The  Sunday  edition  was  usually  referred  to  as  a  separate  paper. 

11  Publisher  McDonald  stated  that  Atwood  was  not  employed  by  the  respondent  Tress' 
Co.,  but  that  he  “assumed"  Atwood  was  employed  by  the  respondent  Gannett  Co. 


i 
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newspapers.  These  demands  were  submitted  to  the  respondents. 
McDonald  informed  the  Guild  that  he  had  no  authority  to  answer 
its  demands  in  any  way,  but  that  he  would  have  to  take  the  matter  up 
with  “Rochester.”  The  Guild  committee  informed  McDonald  “that 

i  . 

the  persons  discharged  were  selected  in  an  effort  on  the  part  of  the 
management  to  destroy  the  leadership  of  the  Guild.”  There  were 
further  negotiations  between  the  respondents  and  the  Guild  with 
respect  to  the  latter’s  demands,  but  no  settlement  was  reached.  The 
parties  agreed  upon  the  intervention  of  a  mediator  of  the  New  York 
State  Department  of  Labor,  but  the  Guild  refused  to  submit  the 
alleged  discriminatory  discharges  to  mediation,  maintaining  that 
jurisdiction  over  that  matter  properly  rested  with  the  Board,  and  the 
projected  arbitration  was  abandoned.  The  Guild  filed  the  charges 
in  this  proceeding  with  the  Board. 

There  is  no  dispute  that  the  merger  of  the  respondents’  newspapers 
necessitated  a  reduction  in  staff.  The  one  issue  to  be  decided  in  con¬ 
nection  with  the  alleged  discriminatory  discharges  is  whether  or  not 
the  union  membership  and  activities  of  the  individuals  named  in  the 
complaint  were  a  factor  in  their  selection  for  dismissal.  Before  ex¬ 
amining  the  facts  involved  in  each  case,  we  shall  first  discuss  certain 
material  considerations  applicable  to  all  of  them. 

First,  the  selection  of  the  persons  to  be  discharged  was  delegated  to 
B.  J.  Lewis,  who  -was,  as  we  have  found,  actively  opposed  to  the  Guild.15 
Moreover,  the  duty  of  selection  was  committed  to  Lewis  despite  the 
respondents’  full  knowledge  of  Lewis’  Guild  animus,  which  had  been 
the  subject  of  previous  complaint  by  the  Guild.  Second,  by  reason  of 
his  surveillance  of  Guild  activities,  Lewis  was  thoroughly  acquainted, 
not  only  with  the  Guild  membership,  but  also  with  the  degree  of  par¬ 
ticipation  of  the  individual  members  and  their  relative  importance  in 
the  affairs  of  the  organization.  Third,  in  the  selection  as  made,  27 
of  the  29  employees  dismissed  were  Guild  members,  including  6  of 
its  9  officers.  All  of  those  named  in  the  complaint  were  active  mem¬ 
bers  of  and  office  holders  in  the  Guild.  Fourth,  although  the  duty 
of  selecting  the  restricted  staff  devolved  on  Lewis  alone,10  and  he 
alone  was  in  a  position  to  testify  as  to  the  basis  upon  which  his  selec- 

15  The  respondents  in  their  exceptions  question  the  failure  of  the  Trial  Examiner  to 
report  the  negative  testimony  of  many  witnesses.  For  example.  Flood,  Jackson,  Mohan, 
Kraft,  and  other  Guild  members  testified  that  their  Guild  membership  had  not  resulted 
in  discrimination ;  other  witnesses  testified  that  they  had  never  heard  of  anyone  being 
discharged  for  Guild  membership,  that  Lewis  had  never  attempted  to  influence  any 
employee,  and  that  he  had  never  discharged  anyone  because  of  Guild  activities.  This 
negative  testimony  does  not  change  in  any  wise  our  conclusions  with  respect  to  Lewis’ 
animus  toward  the  Guild  established,  as  we  have  found,  by  uncontroverted  evidence  of 
his  direct  and  flagrant  interference  with  the  respondents’  employees’  exercise  of  their 
rights  under  Section  7  of  the  Act. 

Atwood  who  collaborated  with  Lewis  in  his  selections  to  an  undisclosed  extent,  did 
not  testify. 
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tion  was  made,  lie  was  not  offered  as  a  witness  and  the  natural  infer¬ 
ence  to  be  drawn  from  his  known  bias  against  the  Guild  and  the  exces¬ 
sive  proportion  of  Guild  members  selected  for  dismissal  was  alloWed 
to  stand  without  contradiction. 

The  respondents  contend  that  the  selections  were  made  on  ithe 
basis  of  the  management’s  judgment  of  the  fitness  and  ability  of  | the 
persons  involved.  This  contention  becomes  meaningless  because!  the 
respondents  did  not  elect  to  specify  their  asserted  basis  for  judgment 
of  the  relative  fitness  and  ability  of  the  individuals  involved  and  tjhus 
foreclosed  any  objective  test  of  the  alleged  criteria  used.17 

The  complaint,  as  amended  in  the  course  of  the  hearing  before  'the 
Trial  Examiner,  alleged  the  discriminatory  discharge  of  Austin  J. 
Scanned,  John  Wanliope,  Henry  Christman,  Richard  Jackson  ind 
John  Andrews,  and  discriminatory  treatment  of  two  others,  to  wit, 
Ray  Mowers,  and  Jo  Leonard,  resulting  in  their  resignation  from 
the  respondents’  employ.  The  Trial  Examiner  found  that  charges 
of  unfair  labor  practice  were  sustained  as  to  Scanned,  Wanliope,  a[nd 
Christman,  and  recommended  dismissal  of  the  complaint  as  to  Jafck- 
son,  Andrews,  Leonard,  and  Mowers.  No  exceptions  have  been  taken 
to  the  Trial  Examiner’s  findings  as  to  Jackson  and  Leonard,  which 
arc  hereby  affirmed  without  further  opinion.  We  shall  now  proceed 
to  a  consideration  of  the  facts  involved  in  the  discharge  of  the  remain¬ 
ing  individuals  named  in  the  complaint.  j 

Austin  J.  Scan?} ell  was  first  hired  by  the  respondent  Press  Co.  Sin 
1923,  as  a  rewrite  man  at  $35  a  week.  He  left  Albany  after  several 
months’  employment,  returning  as  city  editor  of  the  “Knickerbocker 
Press”  at  $50  a  week.  After  several  increases  in  salary  he  was  trans¬ 
ferred  to  the  same  position  with  the  “Albany  Evening  News,”  a  pappr 
of  larger  circulation,  at  a  further  increase  in  salary.  In  April  or 
May  1935,  he  became  news  editor,  his  salary  again  being  increased, 
this  time  to  $75  a  week.  During  1935.  Scanned,  who  was  a  charter 
member  of  the  Guild,  was  elected  president  and  thereafter  continued 
as  one  of  its  most  active  members.  In  January  1936,  he  was  again 
made  city  editor  of  the  “Albany  Evening  News.”  About  May  1,  1937, 
he  was  transferred  to  the  city-editorship  of  the  “Knickerbocker 
Press,”  the  less  profitable  of  the  respondent  Press  Co.’s  newspaper^, 
then  operating  on  a  restricted  budget  with  a  limited  personnel.  The 
transfer  was  later  explained  as  an  effort  to  bolster  the  staff  of  tliie 
“Knickerbocker  Press.”  At  the  time  of  the  merger  Scanned  wajs 
laid  off.  The  city-editorship  of  the  combined  remaining  newspapejr 

17  In  its  exceptions,  the  respondent  Press  Co.  states :  •  • 

“This  respondent  excepts  to  the  inference  of  the  Trial  Examiner  that  it  was  required 
to  lay  before  the  National  Labor  Relations  Board  the  basis  upon  which  it  selected  onfe 
man  as  against  the  other  in  the  situation  which  existed  on  June  30,  1937,  when  it 
to  make  a  number  of  discharges  in  its  editorial  department.” 

The  respondent  Gannett  Co.  adopted  this  exception  in  its  exceptions. 
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was  given  to  Jerome  Walker,  a  non-member  of  the  Guild,  whom 
Scanned  had  replaced  as  city  editor  of  the  “Knickerbocker  Press5’ 
when  transferred  in  May  in  order  to  bolster  the  staff  of  that  paper. 

We  find  that  Scanned  was  discharged  on  June  30,  1037,  and  there¬ 
after  refused  reinstatement  because  of  his  union  membership  and 
activity. 

John  Wanhope  was  hired  as  a  reporter  in  January  19*29,  at  a 
salary  of  $55  to  $G0  a  week.  At  the  time  of  his  discharge  he  had  had 
23  years  of  experience  and  was  getting  $70  a  week,  which  was  above 
the  average  pay  of  employees  in  his  department.  Wanhope  was  a 
feature  writer  whose  work  had  received  frequent  editorial  praise  and 
had  been  publicly  commended  by  Lewis  himself.  In  May  or  June 
1937  Wanhope  was  transferred  to  the  “Knickerbocker  Press,”  in 
order,  according  to  Lewis,  to  strengthen  the  staff.  At  the  same  time 
Robert  McCain,  a  recent  employee  whose  refusal  to  join  the  Guild 
had  been  made  the  subject  of  a  communication  from  Lewis  to 
“Rochester,"  was  transferred  from  the  “Knickerbocker  Press”  to  the 
“Albany  Evening  News.”  Wanhope  was  the  first  president  of  the 
Guild  and  later  continued  as  an  active  member.  At  the  time  of  the 
merger  in  June  1937,  Wanhope,  the  seasoned  reporter,  was  dis¬ 
charged.  while  McCain,  a  recent  employee,  who  had  been  withdrawn 
from  the  “Knickerbocker  Press5'  when  the  staff  of  that  paper  needed 
strengthening,  was  retained  in  the  respondents’  employ. 

We  find  that  John  Wanhope  was  discharged  on  June  30,  1937,  and 
thereafter  refused  reinstatement  because  of  his  union  membership 
and  activity. 

Henry  E.  Christman  was  hired  as  a  reporter  in  1928,  at  $25  a  week, 
and  in  1936  was  receiving  $35  a  week.  As  a  result  of  the  Guild 
agreement  his  salary  was  raised  to  $40.  Christman  was  a  charter 
member  of  the  Guild,  was  active  on  many  committees  and  had  been 
elected  chairman  of  the  “Albany  Evening  News”  unit  of  the  Guild 
for  the  year  1937.  His  wife,  Zoe  Fales,  who  worked  for  the  Hearst 
paper  in  Albany,  was  president  of  the  Guild  during  the  same  year. 
Christman  was  among  those  laid  off  at  the  time  of  the  June  merger. 
His  duties  were  taken  over  in  the  main  by  Julius  Heller.  Heller 
had  been  expelled  by  the  Guild  in  1936  for  non-payment  of  dues,  and 
had  actively  opposed  the  Guild  while  in  charge  of  the  respondents’ 
Trov  office.  He  was  transferred  to  Albany  shortly  before  the  merger 
and  was  retained  in  the  respondents5  employ  thereafter. 

We  find  that  the  Guild  activities  of  Zoe  Fales,  Christman’s  wife, 
were  an  important  factor  in  his  discharge.  Fales  was  an  active  par¬ 
ticipant  in  representing  the  Guild  both  in  negotiations  with  the  re¬ 
spondents  for  an  agreement  and  in  the  presentation  of  grievances 


17 


122? 

j 

At  one  of  the  conferences  during  negotiations  for  a  Guild  agree¬ 
ment,  in  discussing  the  Guild  demand  for  an  increase  in  wages, lit 
was  to  Fales  that  Lewis  made  the  statement  “that  he  would  halve 
to  fire  a  lot  of  people  if  that  wage  agreement  was  allowed”  giving 
as  an  example  the  men  on  the  copy  desk.  Christman  worked  on  t}ie 
copy  desk.  Considering  the  proven  anti-union  bias  on  the  part  {>f 
Lewis,  and  his  disposition  to  replace  Guild  members  with  noh- 
members  as  demonstrated  in  the  cases  of  Scannell  and  Wanhojpe 
just  discussed,  the  replacement  of  Christman,  an  employee  of  |9 
years’  standing  in  Albany,  by  Heller,  transferred  from  Troy  almost 
immediately  before  the  merger,  is  too  equivocal  to  be  accepted  as  in 
good  faith.  I 

We  find  that  Christman  was  discharged  on  June  30,  1937,  and 
thereafter  refused  reinstatement  because  of  his  union  membership 
and  activity. 

John  T.  Andrews  was  hired  in  April  1934,  as  a  sports  writer,  ait 
$30  a  week,  and  received  two  increases  in  pay,  earning  $40  a  week 
at  the  time  of  the  merger.  The  sports  department  consisted  oif 
Young,  sports  editor,  Flood,  Dan  forth  and  Andrews,  all  of  whonk 
were  Guild  members  and  Davidson,  a  non-member,  who  had  beeik 
employed  by  the  respondent  Press  Co.  in  January  1937.  At  th£ 
time  of  the  merger  Young,  Flood  and  Danforth  were  retained  iii. 
the  sports  department,  Davidson  was  assigned  to  the  copy  desk  and 
Andrews  was  laid  off.  Andrews’  duties  were  taken  over  by  Flood‘d 
a  Guild  member  with  greater  seniority.  The  only  question  as  to 
discrimination  arises  with  reference  to  the  selection  of  Davidsoii 
rather  than  Andrews  for  the  copy  desk.  While  Andrews  had  greater 
seniority  in  the  sports  department,  Davidson  had  more  copy  desk; 
experience.  Andrews  was  offered  a  copy  desk  position  or  a  Gannett 
newspaper  in  Rochester  which  he  declined  in  favor  of  a  sports-! 
writing  job  in  Syracuse. 

We  find  that  Andrews  was  not  discharged  because  of  his  union! 
membership  and  activity. 

Ray  A.  Mowers  was  hired  by  the  respondent  Press  Co.  in  January  ; 
1928,  as  a  rewrite  man  and  reporter,  at  a  salary  of  $45  a  week.  He1 
had  had  20  years’  prior  experience.  Two  subsequent  raises  brought! 
his  salary  at  the  time  of  the  merger  to  $55  a  week.  Both  as  a  rewrite  j 
man  and  as  a  feature  story  writer  Mowers  was  considered  one  of  the  I 
ablest  men  in  his  department.  Just  prior  to  the  merger  he  was ! 
engaged  in  handling  “features”  and  “rewrites”  together  with  his  | 
duties  as  music  editor  with  the  “Sunday  Knickerbocker !  Press”  and  | 
music  commentator  for  the  “Knickerbocker  News.”  He  was  retained  | 
after  the  merger  but  the  character  of  his  assignments  was  changed  ! 
from  handling  important  news  stories  to  routine  work  on  obituaries,  i 
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the  school  page,  and  similar  material,  and  to  the  preparation  and 
delivery  of  two  news  broadcasts  daily.  The  work  assigned  him  was 
of  a  character  commonly  entrusted  to  young,  inexperienced  reporters 
and  represented  a  professional  demotion. 

Mowers  vas  a  charter  member  of  the  Guild  and  active  in  its  af¬ 
fairs.  After  the  merger,  on  or  about  October  1,  1937,  he  was  made 
temporary  chairman  of  the  Guild  unit.  At  approximately  the  same 
time  Walker,  the  city  editor,  informed  him  that  Lewis  wanted  him 
to  take  over  the  school  page  that  year.  In  view  of  Mowers  previous 
experience  and  satisfactory  record,  the  material  alteration  in  his 
duties  can  be  assigned  only  to  an  intent  to  demean  his  services  and 
induce  his  resignation.  The  effort  was  successful  and  Mowers 
resigned  in  disgust  at  the  end  of  October  1937. 

We  find  that  Mowers’  resignation  was  induced  by  the  respondents’ 
discriminatory  treatment  of  him  because  of  his  union  membership 
and  activity  and  amounted  to  a  constructive  discharge.18 

We  find  that  by  discharging  and  refusing  to  reinstate  Austin  J. 
Scanned,  John  Wanhope  and  Henry  Christman,  the  respondents  dis¬ 
criminated  with  respect  to  their  hire  and  tenure  of  employment,  and 
by  altering  the  duties  of  Ray  Mowers  to  demean  his  services  and  by 
discharging  him,  the  respondents  discriminated  with  respect  to  his 
terms,  conditions,  and  tenure  of  employment,  thereby  discouraging 
membership  in  the  Guild,  and  interfering  with,  restraining  and 
coercing  their  employees  in  the  exercise  of  the  rights  guaranteed  in 
Section  7  of  the  Act. 

IV.  THE  EFFECT  OF  TIIE  UNFAIR  LABOR  PRACTICES  UPON  COMMERCE 

The  activities  of  the  respondents  set  forth  in  Section  III  above, 
occurring  in  connection  with  the  operations  of  the  respondents 
described  in  Section  I  above,  have  a  close,  intimate,  and  substantial 
relation  to  trade,  traffic,  and  commerce  among  the  several  States, 
and  tend  to  lead  to  labor  disputes  burdening  and  obstructing  com¬ 
merce  and  the  free  flow  of  commerce. 

The  Remedy 

Having  found  that  the  respondents  have  engaged  in  unfair  labor 
practices,  we  will  order  each  of  them  to  cease  and  desist  therefrom 
and  to  take  certain  affirmative  action  designed  to  effectuate  the  poli¬ 
cies  of  the  Act  and  to  restore  as  nearly  as  possible  the  condition 
which  existed  prior  to  the  commission  of  the  unfair  labor  practices. 

Matter  of  Clover  Fork  Coal  Company  and  District  19.  United  Mine  T Yorkers  of  America, 
4  N.  L.  R.  B.  202,  enforced  in  Clover  Fork  Coal  Company  v.  yational  Labor  Relations 
Board,  07  F.  (2d)  321  (C.  C.  A.  6th,  193S)  ;  Matter  of  Waggoner  Refining  Company,  etc., 
and  International  Association  of  Oil  Field,  Gas  Well,  and  Refinery  Workers  of  America, . 
6  N.  L.  K.  B.  731. 
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TVre  have  found  that  Austin  J.  Scannell,  John  TVanhope,  and  Heiiry 
E.  Christman  were  discharged  on  June  30,  1937,  and  Raymond  H. 
Mowers  ceased  his  employment  about  the  end  of  October  1937  j  as 
a  consequence  of  the  respondents’  unfair  labor  practices.  We  shill, 
therefore,  order  the  respondents  to  offer  them  reinstatement  to  their 
former  or  substantially  equivalent  positions  prior  to  the  discrimina¬ 
tion  against  them  with  back  pay.  The  offer  of  reinstatement  shill 
be  without  prejudice  to  their  seniority  and  other  rights  ajnd 
privileges. 

The  respondents  will  be  required  to  pay  Austin  J.  Scannell,  John 
Wanhope,  and  Henry  E.  Christman,  an  amount  equal  to  that  which 
each  of  them  would  have  earned  as  wages  during  the  period  fr6m 
the  date  of  his  discharge  to  the  date  of  his  offer  of  reinstatement, 
less  his  net  earnings 19  during  that  period,  and  less  any  severance  piy 
which  might  have  been  given  to  him.  Since  the  Trial  Examiner  cjid 
not  find  in  his  Intermediate  Report  that  Raymond  H.  Mowers  w[as 
discriminatorily  discharged,  the  respondents  could  not  have  beten 
expected  to  reinstate  Mowers  after  they  received  the  Intermediate 
Report  (dated  May  10,  1938)  and  therefore  should  not  be  required 
to  pay  back  pay  from  that  time  to  the  date  of  this  Decisionj.20 
Accordingly,  we  will  require  the  respondents  to  pay  Raymond  jl. 
Mowers  an  amount  equal  to  that  which  he  would  have  earned  jas 
wages  during  the  period  from  the  date  of  his  discharge  from  t)ie 
respondents’  employ  to  the  date  of  the  Intermediate  Report,  May  10, 
1938,  and  from  the  date  of  this  Decision  to  the  date  of  his  offer 
of  reinstatement,  less  his  net  earnings 21  during  those  periods  and  l<jss 
any  severance  pay  which  may  have  been  given  to  him. 

Upon  the  basis  of  the  foregoing  findings  of  fact  and  upon  the 
entire  record  in  the  proceeding,  the  Board  makes  the  following:  j 

Conclusions  of  Law 

1.  The  respondent,  Gannett  Co.  is  an  “employer”  of  the  employees 

here  involved  within  the  meaning  of  Section  2  (2)  of  the  Act. 

— 

19  By  “net  earnings’*  is  meant  earnings  less  expenses,  such  as  for  transportation,  roejm, 
and  board,  incurred  by  an  employee  in  connection  with  obtaining  work  and  working  else¬ 
where  than  for  the  respondent,  which  would  not  have  been  incurred  but  for  his  unlawful 
discharge  and  the  consequent  necessity  of  his  seeking  employment  elsewhere.  See  Matter 
of  Crossctt  Lumber  Company  and  United  Brotherhood  of  Carpenters  and  Joiners  j  of 
America,  Lumber  and  Satcmill  Workers,  Local  No.  2590,  8  N.  L.  R.  B..  No.  51.  Monies 
received  for  work  performed  upon  Federal,  State,  county,  municipal,  or  other  work-relief 
projects  are  not  considered  as  earnings,  but,  as  provided  below  in  the  order,  shall  !be 
deducted  from  the  sum  due  the  employee,  and  the  amount  thereof  shall  be  paid  over  jto 
the  appropriate  fiscal  agency  of  the  Federal.  State,  county,  municipal,  or  other  govern¬ 
ment  or  governments  which  supplied  the  funds  for  said  work-relief  projects 

30  Matter  of  E.  R.  Haffclflnger  Company,  Inc.  and  United  Wall  Paper  Crafts  of  Norfh 
America,  Local  No.  6,  1  N.  L.  R.  B.  7C0 ;  Matter  of  Mann  Edge  Tool  Company  and  Federal 
Labor  Union  No.  18779,  1  N.  L.  R.  B.  977. 

21  See  footnote  19,  supra. 
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2.  Tri-City  Newspaper  Guild  of  Albany.  Troy,  and  Schenectady, 
New  York,  affiliated  with  the  Committee  for  Industrial  Organiza¬ 
tion,  is  a  labor  organization  within  the  meaning  of  Section  2  (5)  of 
the  Act. 

3.  By  interfering  with,  restraining,  and  coercing  their  employees 
in  the  exercise  of  the  rights  guaranteed  in  Section  7  of  the  Act,  the 
respondents  have  engaged  in  and  are  engaging  in  unfair  labor  prac¬ 
tices  within  the  meaning  of  Section  S  (1)  of  the  Act. 

4.  By  discriminating  against  Austin  J.  Scanned,  John  Wanhope, 
and  Henry  E.  Christman  in  regard  to  their  hire  and  tenure  of 
employment,  and  against  Raymond  H.  Mowers  in  regard  to  his  terms, 
conditions,  and  tenure  of  employment  and  thereby  discouraging 
membership  in  the  Tri-Citv  Newspaper  Guild  of  Albany,  Troy,  and 
Schenectady,  New  York,  the  respondents  have  engaged  in  and  are 
engaging  in  unfair  labor  practices  within  the  meaning  of  Section 
S  (3)  of  the  Act. 

,  5.  The  aforesaid  unfair  labor  practices  are  unfair  labor  practices 
affecting  commerce,  within  the  meaning  of  Section  2  (6)  and  (7)  of 
the  Act. 

0.  The  respondents  have  not  engaged  in  an  unfair  labor  practice 
within  the  meaning  of  Section  8  (3)  of  the  Act  with  respect  to 
Richard  Jackson,  John  Andrews,  and  Jo  Leonard. 

ORDER 

Upon  the  basis  of  the  foregoing  findings  of  fact  and  conclusions 
of  law,  and  pursuant  to  Section  10  (c)  of  the  National  Labor  Rela¬ 
tions  Act,  the  National  Labor  Relations  Board  hereby  orders  that 
the  respondents  The  Press  Co.,  Inc.,  and  The  Gannett  Co.,  Inc.,  and 
their  officers,  agents,  successors  and  assigns  shall : 

1.  Cease  and  desist  from : 

(a)  Discouraging  membership  in  the  Tri-City  Newspaper  Guild 
of  Albany,  Troy,  and  Schenectady’,  New  York,  or  any  other  labor 
organization  of  their  employees,  by  discharging  Or  refusing  to  rein¬ 
state  any  of  their  employees,  or  in  any  other  manner  discriminating 
in  regard  to  their  hire  and  tenure  of  employment  or  any  term  or 
condition  of  employment ; 

(b)  In  any  manner  exercising  surveillance  over  the  meetings  or 
meeting  places  of  the  Tri-City  Newspaper  Guild  or  the  union  activi¬ 
ties  of  their  employees ; 

(c)  In  any  manner  interfering  with,  restraining,  or  coercing  their 
employees  in  the  exercise  of  their  rights  co  self-organization,  to  form, 
join,  or  assist  labor  organizations,  to  bargain  collectively  through 
representatives  of  their  own  choosing,  and  to  engage  in  concerted 
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activities  for  the  purpose  of  collective  bargaining  or  other  mujtual 
aid  or  protection,  as  guaranteed  in  Section  7  of  the  Act. 

2.  Take  the  following  affirmative  action  which  the  Board  finds  jwill 
effectuate  the  policies  of  the  Act : 

(a)  Offer  to  Austin  J.  Scannell,  John  Wanhope,  Henry  E.  Chirist- 
man,  and  Raymond  H.  Mowers  immediate  and  full  reinstatement  to 
their  former  or  substantially  equivalent  positions  prior  to  thei  re¬ 
spondents  discrimination  against  them  without  prejudice  to  their 
seniority  and  other  rights  and  privileges; 

(b)  Make  whole  Austin  J.  Scannell,  John  Wanhope,  and  Henry  E. 
Christman,  for  any  loss  of  pay  they  may  have  suffered  by  reason  of 
their  discharge  by  payment  to  each  of  them,  respectively,  of  a  bum 
of  money  equal  to  that  which  he  would  have  earned  as  wages  duping 
the  period  from  the  date  of  his  discharge  to  the  date  of  the  offejr  of 
reinstatement,  less  his  net  earnings 22  and  less  any  severance  jpay 
which  might  have  been  given  to  him ;  deducting,  however,  from  jsaid 
net  earnings,  monies  received  by  him  during  said  period  for  \york 
performed  upon  Federal,  State,  county,  municipal,  or  other  work- 
relief  projects;  and  pay  over  the  amount  so  deducted  to  the  appro¬ 
priate  fiscal  agency  of  the  Federal,  State,  county,  municipal,  or  other 
government  or  governments  which  supplied  the  funds  for  said  wtirk- 
relief  projects; 

(c)  Make  whole  Raymond  H.  Mowers  for  any  loss  of  pay  he  may 
have  suffered  by  reason  of  the  discrimination  against  him  by  payment 
to  him  of  a  sum  of  money  equal  to  that  which  he  would  have  eaijned 
as  wages  during  the  period  from  the  date  of  his  discharge  at  the  end 
of  October  1937  until  May  10,  1938,  and  from  the  date  of  this  Order 
to  the  date  of  the  offer  of  reinstatement,  less  his  net  earnings 22  duping 
those  periods,  deducting,  however,  from  said  net  earnings,  mopies 
received  by  him  during  said  period  for  work  performed  upon  Federal, 
State,  county,  municipal,  or  other  work-relief  projects ;  and  pay  over 
the  amount  so  deducted  to  the  appropriate  fiscal  agency  of  the  fed¬ 
eral,  State,  county,  municipal,  or  other  government  or  governments 
which  supplied  the  funds  for  said  work-relief  projects; 

(d)  Post  immediately  in  conspicuous  places  in  the  editorial  depart¬ 
ment  of  the  respondents’  Albany  plant,  a  notice  stating  (1)  that  ^he 
respondents  will  cease  and  desist  as  provided  in  paragraphs  1  (a), 
(b),  and  (c)  of  this  Order;  (2)  that  employees  are  free  to  remairi  or 
become  members  of  the  Tri-City  Newspaper  Guild  of  Albany,  Ttoy 
and  Schenectady,  New  York,  and  that  the  respondents  will  hot 
discriminate  against  any  employee  because  of  such  membership;  (3) 
maintain  such  notices  for  a  period  of  at  least  sixty  (60)  days  from  the 
date  of  posting ; 


*  Sec  footnote  19,  supra. 
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(e)  Notify  the  Regional  Director  for  the  Second  Region  in  writing 
within  ten  (10)  days  from  the  date  of  this  Order  what  steps  the  re¬ 
spondents  hive  taken  to  comply  herewith. 

And  it  is  further  ordered  that  the  allegations  of  the  complaint 
that  the  respondents  have  engaged  in  unfair  labor  practices  within 
the  meaning  of  Section  8  (3)  of  the  Act  with  respect  to  Richard 
Jackson,  John  Andrews,  and  Jo  Leonard  be,  and  they  hereby  are, 
dismissed. 

Mr.  William  M.  Leiserson  took  no  part  in  the  consideration  of 
the  above  Decision  and  Order. 
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2872  Endorsed:  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Filed  Sep  22  1939  Joseph  W. 

Stewart  Clerk 

In  The  United  States  Court  of  Appeals 
District  of  Columbia 

April  Term,  1939. 

No.  7482  Special  Calendar 

The  Press  Co.,  Inc.,  Petitioner , 

v. 

National  Labor  Relations  Board,  Respondent. 

No.  7484  Special  Calendar 
Gannett  Co.,  Inc.,  Petitioner , 
v. 

National  Labor  Relations  Board,  Respondent . 

DESIGNATION  OF  RECORD 

Come  now  The  Press  Co.,  Inc.,  and  Gannett  Co.,  Inc., 
petitioners  in  the  above  entitled  proceedings,  by  Elisha 
Hanson,  their  counsel,  and  file  this  their  designation  of 
record  for  printing  and  direct  the  Clerk  to  print  the  record 
in  said  cause  as  filed  except  the  following  parts  thereof 
which  the  Clerk  is  directed  to  omit: 

Pages  36  to  40,  inclusive. 

Pages  47  and  48. 

Pages  65  to  102,  inclusive. 

Pages  116  to  121,  inclusive. 

Page  124,  line  1  to  page  125,  line  6,  inclusive. 

Page  151.  All  of  page  after  and  including  line  18. 

Pages  152  to  157,  inclusive. 

Page  160,  lines  6  to  16,  inclusive,  and  21  to  26,  inclusive. 
Pages  161  to  170,  inclusive. 

2873  Page  171,  lines  1  to  5  inclusive  and  all  after  and 
including  line  14. 

Page  172. 

Page  173.  All  of  page  after  and  including  line  12. 
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Page  174. 

Page  175,  lines  1  to  12  inclusive. 

Pages  177  to  1S4,  inclusive. 

Page  235.  All  after  and  including  line  2. 

Pages  236  to  249,  inclusive. 

Page  250,  lines  1-12,  inclusive. 

Page  255.  All  of  page  after  and  including  line  6. 
Page  256  to  260,  inclusive. 

Page  265,  lines  9  to  19,  inclusive. 

Page  266,  lines  1  to  13,  inclusive,  and  lines  25  to  26. 
Page  267,  lines  1  to  6,  inclusive. 

Page  275,  line  25. 

Page  276,  lines  1  to  5,  inclusive. 

Page  282,  lines  23  to  25,  inclusive. 

Page  283. 

Page  284,  lines  1  and  2. 

Page  320.  All  of  page  after  and  including  line  10. 
Page  349  and  350. 

Page  351,  lines  1  to  18,  inclusive. 

Pages  405  to  408,  inclusive. 

Page  455,  lines  4  to  7,  inclusive. 

Page  456,  lines  2  and  3. 

Pages  521  to  524,  inclusive. 

Page  526.  All  of  page  after  and  including  line  14. 
Page  527. 

Page  528,  lines  1  to  5,  inclusive. 

2874  Pages  699  to  702,  inclusive. 

Pages  803  to  806,  inclusive. 

Pages  1052  to  1055,  inclusive. 

Pages  1149  to  1152,  inclusive. 

Pages  1405  to  1409,  inclusive. 

Pages  1569  to  1573,  inclusive. 

Pages  1818  to  1829,  inclusive. 

Pages  2028  to  2031,  inclusive. 

Pages  2112  to  2477,  inclusive. 

Pages  2509  to  2513,  inclusive. 

Page  2528. 

Page  2573. 

Page  2574. 


THE  PRESS  CO.  ET  AL.  VS.  NAT.  LABOR  RELATIONS  BOARD.  1235 

Pages  2576  to  2597,  inclusive.  This  item  will  be  supplied,  j 
Pages  2598  to  2871,  inclusive. 

Respectfully  submitted, 

THE  PRESS  CO.,  INC., 
GANNETT  CO.,  INC., 

By  ELISHA  HANSON 
Their  Attorney 

Service  of  a  copy  of  the  foregoing  designation  of  record  j 
accepted  this  22  day  of  September,  1939. 

ROBERT  B.  WATTS  j 

Associate  General  Counsel 
National  Labor  Relations  Board 

2875  Endorsed:  United  States  Court  of  Appeals  for  | 
the  District  of  Columbia  Filed  Oct  30  1939  Joseph 
W.  Stewart,  Clerk 

In  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia 

April  Term,  1939  j 

Exhibit  1. 

i 

No.  7482  Special  Calendar 
The  Press  Co.,  Inc.,  Petitioner , 

I 

v. 

I 

National  Labor  Relations  Board,  Respondent. 

No.  7484  Special  Calendar 
Gannett  Co.,  Inc.,  Petitioner , 
v. 

i 

National  Labor  Relations  Board,  Respondent. 

On  Petition  for  Review  of  an  Order  of  the  National  Labor 
Relations  Board 

i 

DESIGNATION  OF  RECORD  j 

To  the  Honorable,  the  Judge  of  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia : 
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Comes  now  the  National  Labor  Relations  Board,  respon¬ 
dent  herein,  by  its  Associate  General  Counsel,  Robert  B. 
Watts,  and  pursuant  to  Rule  5  of  the  Rules  of  this  Court, 
respectfully  requests  and  directs  the  Clerk  of  this  Court  to 
print  the  following  portions  of  the  stenographic  transcript 
of  the  record  heretofore  filed  in  this  Court  in  addition  to 
those  portions  included  in  the  designation  filed  by  petition¬ 
ers  on  September  22,  1939: 

1.  Page  151,  lines  18  to  26  inclusive 

2.  Page  152,  lines  1  to  4,  inclusive 

3.  Page  153,  lines  14  to  18  and  lines  19  to  24,  inclusive 

4.  Page  154,  lines  5  to  19  and  lines  23  to  27,  inclusive 

5.  Page  155,  lines  19  to  24,  inclusive 
2876  6.  Page  156,  lines  4  to  9  and  lines  10  to  15,  inclusive 

7.  Page  160,  lines  8  to  11,  inclusive 

8.  Page  177,  lines  1  to  5,  inclusive 

9.  Page  178,  lines  1  to  15.  inclusive 

10.  Page  179,  lines  2  to  17,  inclusive 

11.  Page  181,  lines  14  to  26,  inclusive 

12.  Page  182,  lines  1  to  9,  inclusive 

13.  Page  183,  lines  11  to  26,  inclusive 

14.  Page  184,  lines  1  and  2,  and  lines  12  to  17  inclusive 

15.  Page  266,  lines  11  to  13,  inclusive 

16.  Page  282,  lines  23  to  25,  inclusive 

17.  Page  283,  lines  1  to  23,  inclusive 

18.  Page  351,  lines  4  to  14,  inclusive 

Respectfully  submitted, 

ROBERT  B.  WATTS 

Associate  General  Counsel 
National  Labor  Relations  Board 

Dated  at  Washington,  D.  C. 

October  6,  1939 
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2877  Endorsed:  United  States  Court  of  Appeals  for  j 
the  District  of  Columbia  Filed  Nov  2  1939  Joseph  W. 
Stewart  Clerk 

In  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia 

April  Term,  1939 
No.  7482  Special  Calendar 
The  Press  Co.,  Inc.,  Petitioner , 
v. 

National  Labor  Relations  Board,  Respondent. 

No.  7484  Special  Calendar 
Gannett  Co.,  Inc.,  Petitioner , 
v. 

National  Labor  Relations  Board,  Respondent. 

Designation  of  Further  Portions  of  the  Record 

Come  now  The  Press  Co.,  Inc.,  and  Gannett  Co.,  Inc., 
petitioners  in  the  above  entitled  proceedings,  through  their 
counsel,  Elisha  Hanson,  and,  pursuant  to  Rule  33  of  the 
Rules  of  this  Court,  direct  the  Clerk  to  print  the  following 
portions  of  the  record  as  filed  in  the  above  causes  in  addi¬ 
tion  to  those  portions  included  in  the  designation  filed  by 
petitioners  on  September  22,  1939,  and  in  addition  to  those 
portions  included  in  the  designation  filed  by  respondent  on 
October  30, 1939 : 

Page  152,  lines  9  to  25,  inclusive. 

Page  153,  lines  1  to  7,  inclusive,  and  lines  25  and  26. 

Page  154,  lines  1  to  4,  inclusive. 

Page  155,  lines  2  to  14,  inclusive. 

Page  157,  lines  1  to  8,  inclusive. 

Respectfully  submitted, 

THE  PRESS  CO.,  INC., 
GANNETT  CO.,  INC.,  j 

By  ELISHA  HANSON 
Their  Attorney 
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2878  Copy  of  the  foregoing  designation  of  further  por¬ 
tions  of  the  record  received  this  2nd  day  of  Novem¬ 
ber,  1939. 

(sgd,)  ROBERT  B.  WATTS 
Associate  General  Counsel 
National  Labor  Relations  Board 

Endorsed  on  cover:  No.  7482  The  Press  Co.,  Inc.,  Peti¬ 
tioner,  vs.  National  Labor  Relations  Board,  and  No.  7484 
Gannett  Co.,  Inc.,  Petitioner  vs.  National  Labor  Relations 
Board.  United  States  Court  of  Appeals  for  the  District  of 
Columbia  No.  7482  Filed  July  26,  1939  No.  7484  Filed  July 
27,  1939.  Joseph  W.  Stewart,  Clerk. 
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I.  Jurisdictional  statement . 

II.  The  parties  . 

III.  Questions  presented  . 

IV.  Statement  of  points . 

V.  Statute  and  constitutional  provisions  involved . 

VI.  Statement  of  the  case . 

(A)  Preliminary  statement  . 

(B)  As  to  jurisdiction  . 

(C)  As  to  the  alleged  anti-Guild  activities  of  petitioner  from 

September,  1935.  to  October,  1937 . 

VII.  Summary  of  argument . 

VIII.  Argument  : 

(A)  There  is  no  substantial  evidence  that  petitioner  engaged 

in  unfair  labor  practices  within  the  meaning  of  Section 
S  (1)  of  the  Act . 

(B)  There  is  no  substantial  evidence  in  the  record  to  support 

the  findings  that  Scannell.  Wanhope,  Christman  and 
Mowers  were  discharged  because  of  their  union  mem¬ 
bership  and  activity . 

(C)  The  proceedings,  findings  and  order  of  the  Board  are  re¬ 

pugnant  to  due  process  as  guaranteed  by  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States.. 

(D)  The  Order  of  the  Board  constitutes  an  infringement  of  the 

freedom  of  the  press  as  guaranteed  by  the  First  Amend¬ 
ment  to  the  Constitution  of  the  United  States . 

(E)  Petitioner’s  operations  do  not  affect  commerce  in  such  a 

direct  and  substantial  manner  as  to  confer  jurisdiction 
over  its  labor  relations  upon  the  National  Labor  Rela¬ 
tions  Board  . 

(F)  The  findings  of  fact  of  the  Board  are  not  supported  by 

substantial  evidence . 

Conclusion  . 
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United  States  Court  of  Appeals  for  the 
District  of  Columbia 

APRIL  TERM,  1939 


No.  7482 

SPECIAL  CALENDAR 

THE  PRESS  CO.,  INC.,  Petitioner, 

vs. 

NATIONAL  LABOR  RELATIONS  BOARD,  Respondent. 


No.  7484 

SPECIAL  CALENDAR 


GANNETT  CO.,  INC.,  Petitioner, 
vs. 

NATIONAL  LABOR  RELATIONS  BOARD,  Respondent. 


BRIEF  FOR  PETITIONER,  THE  PRESS  CO.,  INC. 


I 

Jurisdictional  Statement 

This  is  a  petition  to  review  and  set  aside  an  order  issued 
by  the  National  Labor  Relations  Board  (hereinafter  called 
the  Board)  in  a  proceeding  instituted  by  the  Board  against 
this  petitioner  and  Gannett  Co.,  Inc.  (petitioner  in  No.  7484). 
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The  decision  of  the  Board  was  rendered  on  July  18,  1939, 
and  its  order  entered  as  of  that  date  (R.  1211-1232). 

The  jurisdiction  of  this  Court  rests  on  Section  10  (f)  of 
the  National  Labor  Relations  Act. 

II 

The  Parties 

Petitioner,  The  Press  Co.,  Inc.,  is  a  corporation  organized 
under  the  laws  of  the  State  of  New  York,  having  its  office 
and  principal  place  of  business  at  Albany,  New  York.  Peti¬ 
tioner  owns,  prints,  publishes  and  distributes  a  newspaper 
known  as  “The  Knickerbocker  News”  each  week  day  after¬ 
noon  throughout  the  year.  Prior  to  July  1, 1937,  petitioner 
published  a  morning  newspaper  known  as  “The  Knicker¬ 
bocker  Press”  each  morning  in  the  week,  including  Sunday, 
and  an  evening  newspaper  known  as  “Albany  Evening 
News”  each  week  day  afternoon.  From  July  1,  1937,  to 
August  1,  1937,  petitioner  published  a  week  day  afternoon 
newspaper  only,  known  as  “The  Knickerbocker  Press  and 
Albany  Evening  News”,  having  abandoned  the  morning 
and  Sunday  field  as  of  July  1, 1937.  On  August  1, 1937,  the 
name  of  petitioner’s  newspaper  was  changed  to  “The 
Knickerbocker  News”  by  which  name  it  has  since  been 
known  (Board’s  Ex.  13). 

Respondent  is  the  National  Labor  Relations  Board,  cre¬ 
ated  by  the  provisions  of  an  Act  of  Congress,  approved 
July  5,  1935  (49  Stat.  449,  29  U.  S.  C.  151-166)  known  as  the 
National  Labor  Relations  Act. 

Gannett  Co.,  Inc.,  petitioner  in  No.  7484,  was  a  respondent 
in  the  proceeding  before  the  Board.  It  is  a  corporation 
organized  under  the  laws  of  the  State  of  New  York  which 
publishes  two  newspapers  at  Rochester,  New  York,  and 
owns  stock  in  varying  amounts  in  various  other  corporations 
publishing  newspapers,  including  stock  in  petitioner  herein, 
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and  also  some  of  the  stock  in  a  corporation  engaged  in  radio 
broadcasting  (R.  184-186). 

Tri-City  Newspaper  Guild  of  Albany,  Troy,  and  Schenec¬ 
tady,  New  York,  hereinafter  referred  to  as  the  Guild,  was  a 
party  to  the  proceeding  before  the  Board.  The  Guild  is  an 
organization  of  newspaper  employees  affiliated  with  the 
American  Newspaper  Guild.  The  Guild  was  formed  in  1933 
or  1934  as  a  professional  organization.  In  June,  1936,  it 
affiliated  with  the  American  Federation  of  Labor  and  in 
June,  1937,  it  -withdrew  from  the  American  Federation  of 
Labor  and  affiliated  with  the  C.I.O.  (R.  275;  460;  959). 

Ill 

Questions  Presented 

The  decision  and  order  of  the  Board  present  the  following 
questions  for  this  Honorable  Court  to  review: 

1.  Whether  the  rights  of  this  petitioner  as  guaranteed  by 
the  Fifth  Amendment  to  the  Constitution  of  the  United 
States  were  violated  by  reason  of  collusion  between  the 
Board  and  the  Guild  amounting  to  a  p  re  judgment  of  the 
issues  in  this  case. 

2.  Whether  the  rights  of  this  petitioner  as  guaranteed  by 
the  First  Amendment  to  the  Constitution  of  the  United 
States  were  violated  by  reason  of  the  order  of  the  Board 
superimposing  its  judgment  over  that  of  petitioner  (a)  in 
the  matter  of  the  selection  of  employees  in  the  editorial  de¬ 
partment  of  petitioner’s  newspaper  and  (b)  in  the  further 
matter  as  to  the  nature  of  assignments  to  work  given  such 
employees. 

3.  Whether  the  Board  had  jurisdiction  over  petitioner’s 
business. 

4.  Whether,  in  the  absence  of  any  substantial  or  credible 
evidence  to  the  effect  that  this  petitioner,  if  subject  to  the 
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provisions  of  the  National  Labor  Relations  Act,  had  vio¬ 
lated  any  of  the  provisions  of  that  act,  the  Board  was  justi¬ 
fied  in  picking  and  choosing  scraps  of  testimony  here  and 
there  throughout  a  voluminous  record  to  sustain  its  decision 
and  order,  while  ignoring  substantial  and  credible  evidence, 
in  fact  overwhelming  evidence,  to  the  effect  that  there  had 
been  no  violations  as  charged. 

IV. 

Statement  of  Points 

The  Board  erred — 

1.  In  denying  petitioner’s  motion  to  dismiss  for  violation 
of  due  process. 

2.  In  refusing  to  hold  that  its  proceeding  violated  peti¬ 
tioner’s  rights  as  guaranteed  by  the  First  Amendment  to  the 
Constitution  of  the  United  States. 

3.  In  holding  that  it  had  jurisdiction  over  petitioner’s 
business. 

4.  In  holding  that  Gannett  Co.,  Inc.,  exercised  control  over 
all  of  petitioner’s  affairs  and  acted  for  petitioner. 

5.  In  holding  that  Gannett  Co.,  Inc.,  is  an  employer  of 
the  persons  in  controversy. 

6.  In  holding  that  Austin  J.  Scanned,  John  Wanhope, 
Henry  Christman,  and  Ray  A.  Mowers,  or  any  of  them,  were 
discharged  by  petitioner  and  Gannett  Co.,  Inc.,  in  violation 
of  the  Act. 

7.  In  ordering  the  reinstatement  with  back  pay  of  said 
Scanned,  Wanhope,  Christman  and  Mowers,  or  any  of  them. 

8.  In  holding  that  this  petitioner  and  Gannett  Co.,  Inc., 
had  discouraged  membership  in  the  Guild. 
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9.  In  ordering  this  petitioner  and  Gannett  Co.,  Inc.,  to 
cease  and  desist  from  discouraging  membership  in  said 
Guild. 

10.  In  holding  that  this  petitioner  and  Gannett  Co.,  Inc., 
had  exercised  surveillance  over  the  meetings  or  meeting 
places  of  said  Guild. 

11.  In  ordering  this  petitioner  and  Gannett  Co.,  Inc.,  to 
cease  and  desist  from  exercising  such  surveillance. 

12.  In  holding  that  this  petitioner  and  Gannett  Co.,  Inc., 
had  interfered  with,  restrained  and  coerced,  their  em¬ 
ployees  in  the  exercise  of  rights  guaranteed  to  employees  by 
the  Act. 

13.  In  ordering  this  petitioner  and  Gannett  Co.,  Inc.,  to 
cease  and  desist  from  interfering  with,  restraining  or  coerc¬ 
ing  their  employees  in  the  exercise  of  such  rights. 

14.  In  ordering  this  petitioner  and  Gannett  Co.,  Inc.,  to 
post  in  conspicuous  places  in  the  Editorial  Department  of 
petitioner’s  Albany  plant  a  notice  stating  that  petitioner  and 
Gannett  Co.,  Inc.,  will  cease  and  desist  as  provided  in  para¬ 
graphs  1  (a),  (b),  and  (c)  of  the  Board’s  Order,  and  affirma¬ 
tively  stating  that  employees  are  free  to  remain  or  become 
members  of  the  Guild  and  that  respondents  will  not  discrimi¬ 
nate  against  any  employee  because  of  such  membership ;  and 
further  to  maintain  such  notices  for  a  period  of  at  least 
sixty  (60)  days  from  the  date  of  posting. 

15.  In  not  dismissing  the  complaint  in  its  entirety  for 
lack  of  proof. 

16.  In  other  respects  apparent  of  record. 

V. 

Statute  and  Constitutional  Provisions  Involved 

The  pertinent  provisions  of  the  National  Labor  Relations 
Act  (Act  of  July  5, 1935,  c.  372,  49  Stat.  449,  U.  S.  C.  Supp. 
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III,  Title  29,  Sec.  151,  et  seq.)  are  set  forth  in  the  Appen¬ 
dix,  pp.  130-134,  infra . 

The  text  of  the  First,  Fourth  and  Fifth  Amendments  to 
the  Constitution  of  the  United  States  is  set  forth  in  the 
Appendix,  p.  130,  infra. 

VL 

Statement  of  the  Case 

(A)  Preliminary  statement. 

On  August  13,  1937,  the  National  Labor  Relations  Board 
through  Elinore  M.  Herrick,  its  Regional  Director  for  the 
Second  Region,  issued  a  complaint  against  petitioner  and 
Gannett  Co.,  Inc.,  charging  them  with  engaging  in  unfair 
labor  practices  affecting  commerce  within  the  meaning  of 
Section  8(1)  and  (3)  and  Section  2  (6)  and  (7)  of  the  Act. 

On  June  30,  1937,  petitioner  which  theretofore  had  pub¬ 
lished  an  evening  newspaper  and  morning  and  Sunday  news¬ 
papers,  abandoned  the  morning  and  Sunday  newspaper 
held  in  Albany,  New  York,  and  because  of  its  reduced 
operations  reduced  its  staff  by  discharging  more  than  150 
persons.  All  were  given  severance  allowances.  Where 
these  allowances  were  not  fixed  by  union  contracts,  each 
discharged  employee  was  given  one  week’s  pay  for  each 
year  of  service  up  to  ten  years.  None  of  the  discharged 
employees  received  less  than  two  weeks  pay.  Discharges 
were  not  confined  to  any  one  department. 

Prior  to  abandoning  the  morning  and  Sunday  field  peti¬ 
tioner  from  the  date  of  its  organization  had  operated  at  a 
loss  in  Albany.  In  the  year  ending  December  31,  1936,  it 
had  lost  in  excess  of  $70,000.  (R.  152.) 

As  a  result  of  its  reduction  in  operations,  petitioner  re¬ 
duced  the  total  number  of  its  employees  from  an  average 
of  514  during  the  month  of  June,  1937,  to  an  average  of 
356  during  the  month  of  July,  1937.  (R.  110.) 
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Late  in  the  evening  of  June  25,  petitioner’s  publisher 
met  with  all  of  his  department  heads,  informed  them  of 
the  decision  to  abandon  the  morning  and  Sunday  fields 
and  instructed  them  to  select  adequate  staffs  from  the 
people  they  regarded  best  equipped  to  serve  their  needs 
on  and  after  July  1.  They  were  not  limited  to  those  em¬ 
ployees  on  the  evening  paper  only,  but  were  free  to  select 
from  employees  of  both  the  morning  and  evening  papers. 
When  the  selections  were  made,  the  lists  were  submitted 
to  the  publisher  for  liis  approval.  (R.  821-822;  1100-1101; 
1103). 

Twenty-nine  employees  in  petitioner’s  editorial  depart¬ 
ment  were  discharged.  Immediately  after  the  notice  of 
discharge  was  posted,  the  Guild  demanded  the  immediate 
reemployment  of  all  twenty-nine,  either  by  petitioner  or 
by  other  newspapers  known  as  Gannett  newspapers.  It  in¬ 
sisted  that  seven  former  employees,  namely,  Cameron  W. 
Hyde,  Austin  J.  Scanned,  John  Wanhope,  Henry  E.  Christ¬ 
man,  Richard  Jackson,  John  T.  Andrews  and  Frank  Mohan, 
be  reinstated  by  petitioner. 

The  Guild’s  demand  was  rejected,  whereupon  it  filed 
charges  of  discrimination  with  the  Department  of  Labor  of 
the  State  of  New  York.  (R.  358.)  It  accused  petitioner 
of  discharging  Hyde,  Scanned,  Wanhope,  Christman,  Jack- 
son,  Andrews  and  Mohan  because  of  their  sympathy  for 
or  activities  in  behalf  of  the  Guild.  It  requested  the  State 
Mediator  to  intercede  in  behalf  of  these  persons,  with  peti¬ 
tioner,  which  he  did  (R.  354-366).  When  Cameron  W. 
Hyde  heard  of  the  Guild’s  action  in  his  behalf,  he  promptly 
disavowed  it  (R.  444). 

When  informed  of  the  Guild’s  charges  by  the  State 
Mediator,  petitioner  denied  them  but  readily  agreed  to  me¬ 
diation  or  arbitration  thereof  and  further  to  be  bound  by 
the  finding  of  the  State  Mediator.  (R.  360;  Board’s  Exs. 
76-80.) 
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The  Guild  thereupon  withdrew  from  the  proceedings  it 
had  instituted  before  the  New  York  State  Department  of 
Labor  and  filed  charges  against  this  petitioner  and  the 
Gannett  Co.,  Inc.,  with  the  National  Labor  Relations 
Board. 

The  Guild  informed  its  members  that  it  had  gone  to  the 
National  Labor  Relations  Board  because  it  had  been  as¬ 
sured  of  a  better  deal  by  that  Board  than  it  could  obtain 
from  the  State  labor  department.  (R.  489.)  Also,  prior 
to  the  issuance  of  any  complaint  by  the  Board,  the  Guild 
further  informed  its  members  that  officials  of  the  National 
Labor  Relations  Board  in  Washington  had  informed  it  they 
had  approved  the  issuance  of  a  complaint  against  peti¬ 
tioner  and  Gannett  Co.,  Inc.,  and  further  that  said  officials 
had  assured  the  Guild  there  was  no  question  as  to  the  out¬ 
come  of  the  case  brought  by  the  Guild  against  this  peti¬ 
tioner  and  the  Gannett  Co.,  Inc.  (R.  489-491 ;  956,  986;  Pe¬ 
titioners’s  Exs.  1-4.) 

The  original  complaint  charged,  inter  alia,  that  petitioner 
w’as  wholly  owned,  controlled,  and  dominated  by  Gannett 
Co.,  Inc.;  that  petitioner  and  Gannett  Co.,  Inc.,  had  dis¬ 
charged  said  Scanncll,  Wanhope,  Christmas,  Jackson,  An¬ 
drews  and  Mowers  because  of  their  Guild  activity;  that 
petitioner  and  Gannett  Co.,  Inc.,  had  urged  persuaded  and 
warned  their  employees  at  their  Albany  office  to  refrain 
from  becoming  members  of  the  Guild  or  remaining  members 
therein;  and  had  threatened  said  employees  with  discharge 
and  other  reprisals  if  they  became  or  remained  members 
of  the  Guild;  and  had  kept  the  meetings  and  meeting 
places  of  the  Guild  under  surveillance.  (R.  1130-1136.) 

Both  petitioner  and  Gannett  Co.,  Inc.,  reserving  all  con¬ 
stitutional  rights,  answered  the  complaint  on  August  20, 
1937,  denying  each  and  every  charge  and  setting  up  certain 
complete  affirmative  defenses.  (Bd’s  Ex.  1.)  Gannett  Co., 
Inc.,  denied  it  was  an  employer  within  the  meaning  of  the 
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Act;  petitioner  denied  Gannett  Co.,  Inc.,  was  an  employer 
and  assumed  full  responsibility  for  all  matters  involved 
in  the  complaint. 

Hearing  was  noted  for  September  11, 1937,  but  postponed 
by  the  Board  on  its  own  motion  to  October  25,  1937,  when 
it  was  convened  at  Albany,  New  York. 

After  the  original  complaint  was  issued,  but  before  hear¬ 
ing,  two  Guild  members  who  had  been  retained  by  peti¬ 
tioner  on  July  1,  resigned.  Their  places  were  filled  by  the 
rehiring  of  two  Guild  members  who  had  been  discharged. 
Frank  Mohan,  one  of  those  who  was  reliired,  was  named 
in  the  Board’s  original  complaint  as  one  of  the  six  persons 
alleged  to  have  been  discharged  for  Guild  activities.  Mohan, 
during  the  trial  of  the  case,  denied  he  had  ever  been  dis¬ 
criminated  against  and  asserted  he  had  never  authorized 
the  Guild  to  file  charges  in  his  behalf. 

Before  any  hearing  was  held  the  Guild  notified  its  mem¬ 
bers  that  a  new  complaint  would  be  issued  and  that  confer¬ 
ences  had  convinced  the  Board  that  the  case  was  invincible. 

Hearings  were  held  on  October  25-26;  December  13-20, 
1937;  and  January  17-21,  1938. 

At  the  opening  of  the  hearing  on  October  25,  1937,  peti¬ 
tioner  moved  to  dismiss  on  the  grounds  (a)  that  the  Board 
lacked  jurisdiction ;  (b)  that  the  proceeding  was  in  violation 
of  petitioner’s  rights  as  guaranteed  by  the  First  Amend¬ 
ment  to  the  Constitution  of  the  United  States:  (c)  that  the 
proceeding  was  in  violation  of  petitioner’s  rights  as  guar¬ 
anteed  by  the  Fifth  Amendment  to  the  Constitution  of  the 
United  States;  and  (d)  that  the  remployment  of  Mohan 
demonstrated  the  bona  fidcs  of  petitioner  and  was  a  com¬ 
plete  answer  to  all  charges  of  animosity  on  its  part  towards 
the  Guild  (R.  76-80). 

The  Board  sought  permission  of  the  Trial  Examiner, 
which  was  granted,  to  amend  the  complaint  by  striking 
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therefrom  the  name  of  Frank  Mohan,  together  with  all 
charges  as  to  his  having  been  diseriminatorially  discharged, 
and  by  adding  the  names  of  said  Ray  K.  Mowers  and  Jo 
Leonard  to  the  list  of  persons  alleged  to  have  been  dis¬ 
charged  because  of  Guild  activities. 

In  its  amended  complaint,  the  Board  charged  that 
Mowers  and  Leonard  because  of  Guild  activities  were 
ordered  to  perform  such  onerous  duties  and  to  assume  posi¬ 
tions  so  inferior  to  those  to  which  previously  they  had  been 
accustomed,  that  as  a  consequence  of  such  assignments 
they  were  forced  to  resign  their  positions  (R.  S3-S4,  1134- 
1136). 

The  Board  also  amended  the  complaint  on  the  morning 
the  hearing  opened  by  substituting  the  date  September  1935 
for  the  date  April,  1937,  in  paragraph  9  of  the  original  com¬ 
plaint,  thus  increasing  the  period  of  alleged  violations  of 
the  Act  in  respect  of  interference  with  Guild  activities  by 
nearly  19  months  (R.  80).  Notwithstanding  petitioner’s 
and  Gannett  Co.’s  objections,  the  Trial  Examiner  granted 
the  Board’s  motion  to  amend  in  this  respect  and  with  the 
consent  of  Board  counsel  gave  petitioner  and  the  Gannett 
Co.,  Inc.,  additional  time  to  answer  (R.  82)  but  proceeded 
with  the  hearing,  denying  all  motions  of  petitioner  to  dis¬ 
miss,  in  which  motions  petitioner  was  joined  by  Gannett 
Co.,  Inc.  (R.  92). 

Throughout  the  hearings  the  Board  persistently  tried  to 
introduce  into  evidence  matters  pertaining  to  editorial 
policy,  matters  pertaining  to  instructions  to  editorial  em¬ 
ployees,  and  matters  pertaining  to  the  competency  of  the 
discharged  employees  as  compared  to  the  competency  of  the 
employees  who  were  retained  after  June  30,  1937.  Peti¬ 
tioner  and  Gannett  Co.,  Inc.,  objected  to  these  lines  of  ex¬ 
amination  and  insisted  the  Board  had  no  right  under  the 
First  Amendment  to  make  such  inquiries.  The  Board’s 
attorney  contended  that  the  Board  was  justified  in  making 


11 


an  inquiry  as  to  whether  or  not  the  persons  discharged 
were  more  competent  than  those  who  had  been  retained. 
The  Trial  Examiner  sustained  the  Board’s  attorney  in  this 
position  and  overruled  the  objection  of  petitioner  (R.  373). 

At  approximately  the  same  time  that  the  original  com¬ 
plaint  was  issued  in  August,  the  Board  issued  subpoenaes 
duces  tecum  to  the  Editorial  Director  of  petitioner  and  the 
Associate  Editor  of  Gannett  Go.,  Inc.,  commanding  them 
to  appear  at  its  offices  in  Xew  York  and  produce  all  corre¬ 
spondence  that  had  passed  between  them  over  a  period  of 
months.  These  persons  refused  to  comply  with  said  sub¬ 
poenaes  (Bd’s  Exs  2,  3,  4,  5;  R.  93-94). 

Later,  the  Board’s  attorney  called  the  former  private 
secretary  of  petitioner’s  editorial  director  in  an  effort  to 
prove  the  contents  of  said  correspondence  through  her 
testimony. 

On  October  26,  the  Board’s  attorney  made  an  effort 
to  inquire  into  editorial  policies  of  petitioner  and  Gan¬ 
nett  Co.,  Inc.  He  asked  the  respondents  below  (peti¬ 
tioners  in  this  Court)  to  supply  certain  information  in  re¬ 
spect  of  such  policies,  which  they  refused  to  do  on  the 
ground  that  the  Board  was  prohibited  by  the  First  Amend¬ 
ment  from  making  such  an  inquiry  (R.  159-165).  The  Trial 
Examiner  ruled  that  he  would  permit  the  Board’s  attorney 
to  introduce  into  evidence  “any  proof  to  show  what  you 
contend”  with  an  exception  to  petitioner  and  Gannett  Co. 
Inc.  (R.  165). 

During  the  course  of  argument  on  this  question,  counsel 
for  the  Board  made  these  statements. 

“The  Board  says  that  the  two  companies  have  vio¬ 
lated  the  National  Labor  Relations  Act”  (R.  162) 
and — 

“The  Board’s  position  is  that  both  companies  have 
violated  the  National  Labor  Relations  Act”  (R.  163). 
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Petitioner  moved  to  dismiss  for  violation  of  due  process 
on  the  ground  that  these  statements  of  the  Board’s  attor¬ 
ney,  in  the  light  of  what  had  previously  transpired  between 
the  Board  and  the  Guild,  clearly  evidenced  its  bias,  which 
motion  was  taken  under  advisement. 

At  the  conclusion  of  the  session  of  October  26,  1937,  the 
hearing  was  adjourned  subject  to  call.  Further  hearings 
were  held  December  13-20,  1937,  and  January  17-21,  1938. 
The  Board  called  twenty-one  witnesses  and  petitioner  six¬ 
teen. 

The  Trial  Examiner  made  his  intermediate  report  on 
May  12,  1938. 

Exceptions  thereto  were  filed  by  petitioner,  Gannett  Co., 
Inc.,  and  the  Guild. 

Arguments  were  heard  by  the  Board  on  July  19,  1938. 

During  the  course  of  the  said  argument,  counsel  for  the 
petitioner  insisted  that  there  had  been  violations  of  due 
process  by  reason  of  the  Board’s  assurances  to  the  Guild 
and  the  statements  of  the  Board’s  attorney  on  the  second 
day  of  the  trial,  as  stated  above.  Whereupon  in  a  colloquy 
upon  this  matter  between  the  Chairman  of  the  Board  and 
counsel  for  the  petitioner,  the  Chairman  made  remarks 
which  either  in  themselves  or  by  necessary  inference  demon¬ 
strated  bias  and  prejudgment.  Counsel  for  petitioner 
asked  that  these  remarks  be  made  a  part  of  the  record.  The 
tenor  of  the  remarks  is  discussed  under  VIII,  Point  C  of  the 
argument  infra  at  pp.  50-52. 

On  July  18,  1939,  the  Board  rendered  its  decision  and 
entered  its  order  against  petitioner  and  Gannett  Co.,  Inc. 

(B)  As  to  Jurisdiction. 

The  facts  as  to  jurisdiction  may  be  briefly  stated.  The 
Board  charged  that  Gannett  Co.,  Inc.,  wholly  owned  and 
completely  dominated  petitioner;  that  petitioner  was  part 
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of  an  integrated  enterprise  engaged  in  interstate  commerce. 

The  record  shows  that  Gannett  Co.,  Inc.,  publishes  two 
daily  newspapers  in  Rochester,  New  York,  neither  one  of 
which  distributes  as  much  as  one  per  cent  of  its  circulation 
outside  of  the  State  of  New  York.  In  addition  Gannett  Co., 
Inc.,  owns  stock  in  various  other  corporations  publishing 
newspapers,  some  in  and  some  out  of  New  York,  and  in  one 
radio  broadcast  station. 

As  far  as  Gannett  Co.,  Inc.,  and  petitioner  are  concerned, 
the  record  shows  that  Gannett  Co.,  Inc.,  owned  all  of  the 
common  stock  of  petitioner  and  half  of  the  preferred  stock. 
No  dividends  had  ever  been  paid  on  the  common  stock  and 
none  could  be  paid  as  long  as  there  was  any  outstanding 
preferred.  Petitioner  also  had  a  funded  indebtedness  of 
$914,400  covered  by  first  mortgage  bonds,  none  of  which 
was  owned  by  Gannett  Co.,  Inc.,  (R.  101). 

Petitioner  had  five  directors  three  of  whom  were  also 
directors  of  Gannett  Co.,  Inc.  (R.  102). 

Operation  of  petitioner’s  business  was  under  the  direct 
and  autonomous  control  of  its  Treasurer  and  General  Man¬ 
ager,  who  was  not  subject  to  any  orders  from  Gannett  Co., 
Inc.  (R.  267). 

Gannett  Co.,  Inc.,  never  gave  any  orders  to  petitioner  and 
no  employee  or  officer  of  Gannett  Co.,  Inc.,  as  such  had 
power  to  give  orders  to  petitioner  or  any  of  petitioner’s 
employees  (R.  267). 

Petitioner  entered  into  its  own  contracts  for  newsprint 
paper,  ink  and  type  metal.  All  contracts  were  with  con¬ 
cerns  having  their  principal  offices  in  New  York.  These 
concerns  controlled  the  source  of  shipment.  It  is  undis¬ 
puted  that  shipments  were  made  from  other  states  and 
Canada  to  petitioner  under  these  contracts  (R.  102-104). 

Prior  to  June  30,  1937,  petitioner’s  morning,  evening  and 
Sunday  newspapers  distributed  about  3%  of  their  total 
circulation  outside  of  the  state  of  New  York  (R.  107).  In 
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September,  1937,  petitioner’s  one  newspaper  with  a  circu¬ 
lation  of  55,875  distributed  about  1%  of  that  circulation  or 
less  than  600  copies  a  day  in  states  other  than  New  York 
(R.  107). 

Petitioner  maintains  no  offices  outside  of  the  state  of  New 
York  (R.  108). 

Petitioner  obtains  5.8%  of  its  total  advertising  from 
sources  outside  the  state  of  New  York  (R.  110). 

Petitioner  is  a  member  of  the  Associated  Press  and  buys 
the  service  of  the  United  Press.  The  reports  of  both  press 
associations  come  to  rest  in  their  Albany  Bureaus  and  then 
are  delivered  to  petitioner’s  office.  The  Associated  Press 
is  entitled  to  use  what  it  wants  of  petitioner’s  local  news. 

The  Associated  Press  supplies  petitioner  with  more  than 
35,000  words  daily  and  uses  not  to  exceed  200  to  300  words 
daily  of  petitioner’s  news,  frequently  none  at  all  (R.  176). 

Petitioner  also  purchases  numerous  syndicated  features, 
some  of  which  are  mailed  to  it  from  sources  outside  of  New 
York. 

News  or  feature  matter  before  being  printed  is  selected 
and  edited  (R.  119). 

News,  features  and  advertising  all  go  through  a  process 
in  petitioner’s  mechanical  department  before  being  printed. 
None  of  this  material  comes  to  petitioner  in  final  form  for 
dissemination  to  its  readers  (R.  117-119). 

There  is  no  interchange  of  services  between  petitioner 
and  Gannett  Co.,  Inc.,  as  such.  There  is  no  group  wire 
service;  no  group  management;  no  centralized  control 
(Bd’s  Exs.  13,  75;  R.  267-271 ;  R.  1100). 

(C)  As  to  the  alleged  anti-Guild  activities  of  petitioner 
from  September,  1935,  to  October,  1937. 

Prior  to  June  30,  1937,  petitioner  published  an  evening, 
a  morning  and  a  Sunday  newspaper  in  Albany,  New  York. 
The  editorial  departments  of  these  newspapers  were  under 
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the  immediate  supervision  of  one  Editorial  Director.  The 
evening  newspaper  had  a  managing  editor  and  a  city  editor 
as  did  the  morning  newspaper.  The  morning  executives 
were  also  managing  editor  and  city  editor  of  the  Sunday 
newspaper.  Members  of  the  editorial  staff  were  assigned 
either  to  the  evening  or  the  morning  field  but  were  subject 
to  change  in  assignment  from  one  field  to  the  other  in  ac¬ 
cordance  with  the  judgment  of  the  editorial  director. 

In  the  fall  of  1935,  B.  J.  Lewis  went  to  Albany  to  make  a 
survey  of  petitioner’s  editorial  departments.  He  talked 
with  many  of  petitioner’s  employees.  In  November,  1935, 
Lewis  was  made  editorial  director  of  petitioner’s  news¬ 
papers. 

From  the  time  the  Guild  had  been  organized  in  late  1933 
or  early  1934,  it  had  been  inactive.  In  January,  1936,  War¬ 
ren  H.  Flood,  a  sports  writer,  was  elected  president  of  the 
Guild  and  he  decided  to  put  some  life  into  it  (R.  865).  Flood 
started  to  increase  the  membership,  to  raise  funds,  and  to 
initiate  negotiations  for  a  contract  with  petitioner  and  peti¬ 
tioner’s  competitor,  “The  Times-Union”,  which  at  that 
time  published  an  evening  and  a  Sunday  morning  news¬ 
paper. 

The  Guild  put  on  a  show  in  the  spring  of  1936.  Peti¬ 
tioner’s  editorial  director,  as  well  as  its  publisher  gave  finan¬ 
cial  assistance  to  the  show  (R.  1040).  Petitioner  published 
a  miniature  newspaper  as  a  program  for  the  show  and  con¬ 
tributed  the  picture  layouts,  including  the  cuts  therefor  to 
the  Guild  (R.  869;  Petitioners  Ex.  8).  Petitioner  purchased 
a  block  of  tickets  for  the  show. 

When  the  contract  proposal  was  submitted  to  petitioner’s 
publisher  he  inquired  as  to  whether  the  Guild  represented 
a  majority  of  the  editorial  employees  (R.  865-866).  To  an¬ 
swer  that  question  an  election  was  held,  with  tellers  ap¬ 
pointed  by  petitioner  and  the  Guild  to  count  the  ballots 
which  were  cast  secretly  (R.  866).  Because  he  thought  the 
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election  would  be  unanimous  in  favor  of  Guild  representa¬ 
tion,  Flood,  the  Guild  president  asked  several  employees  to 
vote  against  the  Guild  which  they  did  (E.  866).  The  Guild 
won  the  election  overwhelmingly  (R.  866). 

Shortly  thereafter  A.  J.  McDonald  became  publisher  of 
petitioner's  newspapers.  This  was  in  May,  1936.  From 
that  time  on  McDonald  was  in  full  charge  of  petitioner’s 
business,  including  Guild  negotiations. 

At  the  time  the  Guild  submitted  a  contract  proposal  to 
petitioner  it  submitted  an  identical  proposal  to  petitioner’s 
competitor.  Negotiations  were  carried  on  separately. 

In  January,  1937,  Flood  retired  as  president  of  the  Guild 
and  was  succeeded  by  Zoe  B.  Fales,  an  employee  of  “The 
Times  Union”  who  was  Chairman  of  the  negotiations  Com¬ 
mittee  of  the  Guild. 

Fales  reached  a  tentative  contract  agreement  with  peti¬ 
tioner’s  publisher  which  he  was  to  submit  to  his  fellow  di¬ 
rectors  (R.  309).  Before  it  was  acted  upon,  the  Guild  en¬ 
tered  into  an  agreement  with  petitioner’s  competitor  that 
gave  the  competitor  far  more  advantageous  terms  (R. 
312;  465).  When  that  agreement  was  announced,  petition¬ 
er’s  publisher  offered  to  accept  it  in  behalf  of  petitioner 
(R.  309-311).  The  Guild  rejected  this  offer,  insisted  on  the 
harsher  contract,  and  threatened  a  strike  if  its  terms  were 
not  accepted  (R.  312).  H.  W.  Cruickshank,  an  officer  and 
director  of  petitioner,  went  to  Albany  at  the  request  of  the 
Guild  to  confer  with  its  Committee.  The  latter  charged  peti¬ 
tioner  with  many  acts  of  discrimination  which  alleged  acts 
Cruickshank  disapproved  (R.  322-323).  As  a  result  of  its 
conference  with  Cruickshank,  the  Guild  entered  into  an 
agreement  with  petitioner  that  was  more  favorable  to  it  than 
the  one  it  had  entered  into  with  petitioner’s  competitor  (R. 
465, 466,  467). 

In  May,  1937,  petitioner  made  certain  changes  in  assign¬ 
ments  in  its  editorial  departments.  The  managing  editors 
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and  city  editors  were  transferred  from  the  morning  to  the 
evening  fields  and  vice  versa.  Other  employees  were  also 
shifted.  Among  those  so  shifted  were  Scanned  and  Wan- 
hope  whom  the  Board  charged  petitioner  with  discharging 
for  Guild  activities.  The  Guild  charged  and  the  Board 
sought  to  prove  these  transfers  were  made  in  anticipation 
of  the  abandonment  of  the  morning  field. 

It  is  undisputed  in  the  record  that  in  May,  1937,  the  Hearst 
interests  sought  to  buy  out  petitioner  and  petitioner  declined 
to  sell.  Then  late  in  June  the  Hearst  management  made 
another  offer  to  petitioner.  On  June  28, 1937,  an  agreement 
was  entered  into  between  petitioner  and  the  Hearst  manage¬ 
ment  under  which  petitioner  sold  its  morning  and  Sunday 
circulations  to  the  Hearst  group  and  purchased  the  evening 
circulation  of  4 ‘The  Times  Union.”  After  June  30,  “The 
Times  Union”  abandoned  the  evening  held  and  moved  to  the 
morning  held  and  petitioner  abandoned  the  morning  and 
Sunday  holds  and  continued  only  in  the  evening  held  (R. 
1084-1092). 

When  the  Guild  protested  the  discharges  of  the  editorial 
employees  after  June  30,  1937,  it  again  made  charges  of 
discrimination  against  petitioner.  Cruiskshank  was  present 
and  when  appealed  to  by  the  Guild  president,  he  denounced 
the  charges  and  asserted  that  inquiry  he  had  made  after  his 
conference  with  her  the  preceding  March  had  convinced  him 
the  charges  were  utterly  false  (R.  354). 

The  Guild’s  chief  object  of  protest  and  attack  was  B.  J. 
Lewis,  petitioner’s  editorial  director.  From  the  day  Lewis 
assumed  the  position  of  editorial  director  in  Albany,  he  had 
much  difficulty  with  certain  employees,  including  Scan¬ 
ned,  one  of  his  city  editors.  His  orders  were  not  carried  out 
and  he  was  subjected  to  vile  abuse  by  the  Guild.  At  the  sug¬ 
gestion  of  the  editors  of  “The  Guild  Reporter”,  Janet  Scott, 
secretary-treasurer,  of  the  Guild,  wrote  a  scurrilous  article 
for  that  publication  which  was  mailed  anonymously  to  Lewis 
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with  the  word  “Read  that,  you  skunk’ ’  typed  on  it.  (Peti¬ 
tioner’s  Ex.  1)  Scott  was  and  still  is  one  of  petitioner’s  edi¬ 
torial  employees.  “The  Guild  Reporter”  was  and  is  the 
official  organ  of  the  American  Newspaper  Guild. 

When  Hyde,  one  of  his  managing  editors,  went  to  Lewis  to 
express  his  indignation  over  the  incident  Lewis  told  him  not 
to  pay  any  attention  to  the  “God  damned  Guild  Rats” 
(R.  436). 

When  the  Guild  met  to  consider  the  incident,  Scanned 
opposed  an  apology  to  Lewis  (R.  9S2). 

Scanned  was  frequently  criticised  by  Lewis  for  not  carry¬ 
ing  out  orders;  for  obstructionist  tactics;  and  for  being  a 
bear  on  news  (R.  406-408). 

Lewis  sought  to  reduce  overtime  and  issued  orders  that 
ad  overtime  was  to  be  reported  immediately  after  it  was 
worked.  In  the  spring  of  1937,  he  transferred  supervision, 
over  the  photographers  in  his  departments  to  the  respective 
city  editors.  Scanned,  who  was  a  city  editor,  asked  the 
photographers  assigned  to  him  to  give  him  their  overtime 
reports.  One,  William  Francis  Wilson,  turned  in  169  hours 
which  he  had  accumulated  but  not  reported  (R.  60S).  When 
this  was  presented  to  Lewis  by  Scanned,  Lewis  exploded 
and  said  “The  God  damned  labor  union  is  wrecking  this 
newspaper”  (R.  3S2). 

Lewis  ordered  an  adjustment  made.  Wilson  was  given  his 
choice  of  a  lump  sum  payment  or  a  $7  per  week  increase  in 
pay.  He  took  the  latter  (R.  608). 

Wanhope,  one  of  the  persons  the  Board  ordered  rein¬ 
stated,  tried  to  pile  up  overtime  in  violation  of  Lewis’  orders 
and  Scanned,  who  did  not  like  Wanhope ’s  work,  reported  the 
matter  to  Lewis  (R.  409-410). 

Wanhope  objected  to  his  transfer  to  the  morning  news¬ 
paper  in  May,  1937,  and  asked  Scanned  to  lire  him  so  he 
could  collect  severance  pay, — one  week’s  pay  for  each  year 
of  service  with  petitioner.  Scanned  refused  (R.  409-410). 
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Wanhope  was  discharged  on  June  30  and  got  his  severance 
pay  (R.  513). 

At  the  time  Lewis  went  to  Albany  in  1935,  the  Guild  was 
not  affiliated  with  either  the  American  Federation  of  Labor 
or  the  C.I.O.  It  affiliated  with  the  A.  F.  of  L.  in  June, 
1936,  and  one  year  later  it  left  the  A.  F.  of  L.  and  affiliated 
with  the  C.I.O.  Lewis  discussed  the  question  of  a  labor 
union  in  editorial  departments  of  newspapers  with  numer¬ 
ous  employees  and  said  he  saw  no  need  of  one.  Notwith¬ 
standing  his  views,  he  treated  Guild  and  non-Guild  persons 
alike,  all  of  them  courteously.  It  is  not  disputed  that  be¬ 
tween  1935  and  June  30,  1937,  he  hired  11  persons,  8  of 
whom  joined  the  Guild.  When  one  of  these  asked  him  as 
to  whether  Guild  membership  would  affect  his  status,  Lewis 
replied : 

“I  assure  you  as  a  non-Guild  man  you  will  get  no 
more  than  you  would  as  a  Guild  man.”  (R.  1079.) 

It  is  undisputed  that  prior  to  June  30,  1937,  petitioner 
had  continuously  lost  money.  Likewise  it  is  undisputed 
that  Lewis  began  to  raise  salaries  in  the  editorial  depart¬ 
ment  immediately  after  he  assumed  charge.  He  made  some 
increases  without  request  from  employees  affected  and 
others  at  their  request.  Among  those  who  requested  and 
obtained  increases  were  officers  of  the  Guild  including  Janet 
Scott,  the  Secretary-Treasurer.  (R.  740-741.) 

The  record  does  not  contain  a  single  instance  of  discrimi¬ 
natory  action  by  Lewis  towards  Guild  members  prior  to 
June  30,  1937.  While  the  witness  Fales  in  her  talks  with 
Cruickshank  in  March,  1937,  referred  to  discrimination,  on 
the  witness  stand  she  made  only  general  charges  and  cited 
no  specific  example.  Nor  did  any  other  Board  witness.  On 
the  other  hand  all  witnesses  who  were  asked,  including 
Flood,  Jackson,  Mohan,  Kraft,  Doran,  Charles  L.  Mooney, 
John  Mooney,  Kimball  and  White  all  testified  their  Guild 


membership  had  never  resulted  in  any  act  of  discrimination 
by  any  of  petitioner’s  executives,  including  Lewis. 

There  is  not  a  single  line  of  testimonv  in  the  record  anv- 
where  that  petitioner  or  Gannett  Co.,  Inc*.,  had  ever  urged, 
persuaded  or  warned  their  employees  to  refrain  from  be¬ 
coming  members  of  the  Guild  or  from  remaining  members 
in  the  Guild. 

There  is  nothing  in  the  record  that  petitioner  or  Gannett 
Co.,  Inc.,  had  ever  threatened  any  of  their  employees  with 
discharge  or  other  reprisals  if  they  became  or  remained 
members  of  the  Guild. 

On  the  charge  of  surveillance  of  meetings  and  meeting 
places  of  the  Guild  the  record  shows  that  the  Hoard  at¬ 
tempted  to  subpoena  correspondence  which  passed  between 
Lewis,  petitioner's  editorial  director,  and  M.  V.  Atwood, 
Associate  Editor  of  Gannett  Co.,  Inc.  Hotli  Lewis  and  At¬ 
wood  refused  to  comply  with  the  subpoenas,  whereupon  the 
Board  called  Alice  Raymond,  who  had  served  as  private 
secretary  to  Lewis  from  1935  until  June  30,  1937  in  an 
effort  to  prove  tin*  contents  of  the  correspondence.  The 
Raymond  testimony  appears  in  the  record  at  pages  i)7(i  to 
704.  Counsel  for  petitioners  objected  to  the  examination 
of  Airs.  Raymond  but  the  Trial  Examiner  overruled  their 
objections  and  permitted  the  testimony.’ 

Mrs.  Raymond  had  been  private  secretary  to  several  of 
Lewis'  predecessors  as  editorial  director.  She  testified  that 
Lewis  wrote  to  Atwood  and  usually  addressed  the  letter  as 
“Dear  Boss’’;  that  he  told  Atwood  of  what  happened  at 


*  The  Board  in  the  recent  case  of  the  Cleveland  Company  (Case  Xo.  K. 
1605),  publishers  of  the  “Cleveland  News",  at  Cleveland,  Ohio,  excluded 
private  secretaries  to  corporate  officers  from  a  bargaining  unit  on  the 
ground : 

••Since  we  believe  that  the  management  should  not  lx*  required  to 
handle  confidential  work  through  employees  in  the  unit  represented  by 
the  union  with  which  it  is  dealing.” 
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Guild  meetings;  that  such  meetings  were  usually  held  on 
Sundays  and  his  letters  to  Atwood  were  written  on  Mon¬ 
days;  that  he  mentioned  various  persons  who  were  mem¬ 
bers  or  officers  of  the  Guild  in  said  correspondence;  that 
Lewis  did  not  keep  a  file  of  his  letters  and  that  she  kept 
her  notebooks  only  for  periods  of  six  months;  that  she  had 
been  a  member  of  the  Guild  in  its  early  days;  had  resigned 
when  she  got  in  arrears  in  her  dues  and  then  without  in¬ 
forming  Lewis  had  rejoined  the  Guild  after  the  Guild's 
agreement  with  the  management  was  entered  into  in  March, 
1937 ;  that  she  was  solicited  to  become  a  member  of  the  Guild 
by  Scott  and  Scanned  to  whom  she  replied  that  she  did  not 
feel  she  should  be  a  member  of  the  Guild,  whereupon  Scan¬ 
ned  told  her  not  to  be  afraid  to  join  the  Guild  because  no 
one  therein  would  ask  her  any  questions  about  any  corre¬ 
spondence  or  anything  pertaining  to  her  work  (R.  GS7) ; 
that  after  her  discharge  both  Scanned  and  Christman  came 
to  her  and  asked  her  to  testify  as  to  the  contents  of  her 
correspondence  and  that  Christman  brought  to  her  copies 
of  her  notes  and  asked  her  to  transcribe  them  for  the 
Guild's  benefit :  that  she  testified  at  the  request  of  Mr.  Levin, 

the  Board’s  attorney. 

* 

The  Raymond  testimony  was  the  only  testimony  as  to 

•  •  •/  V 

surveillance.  On  the  other  hand  many  employees  who  ap¬ 
peared  as  witnesses  during  the  trial  testified  that  Guild 
matters  were  discussed  openly  around  the  office  both  be¬ 
fore  and  after  Guild  meetings,  and  one  witness  testified  that 
a  person  would  have  to  be  deaf  not  to  know  everything  that 
was  going  on  in  the  Guild  if  lie  worked  in  petitioner’s  office. 

The  record  contains  no  evidence  whatsoever  that  prior 
to  dune  30,  1937,  Lewis  ever  took  any  action  against  any 
person  on  his  staff  because  of  Guild  membership  or  non¬ 
membership. 

After  the  discharges  on  June  30,  1937,  the  Guild  filed 
formal  complaints  with  the  State  Mediator  first  as  to  7  per- 
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sons,  one  of  whom  immediately  repudiated  the  charges 
which  the  Guild  had  made  in  his  behalf.  When  the  Guild 
took  the  case  to  the  Labor  Board  it  filed  charges  of  dis¬ 
criminatory  discharge  in  respect  of  only  6  out  of  the  27 
persons  it  claimed  as  members  in  the  list  of  the  29  editorial 
employees  who  were  discharged. 

It  made  no  claim  of  discrimination  in  respect  of  the  other 
21  members.  One  of  these  6,  Frank  Mohan,  testified  during 
the  trial  that  he  had  never  authorized  the  filing  of  charges 
in  his  behalf  and  had  he  known  of  the  Guild’s  action  would 
have  protested.  Subsquently  the  Guild  filed  a  further 
charge  with  the  Labor  Board  which  the  latter  embraced  in 
its  amended  complaint.  This  was  that  because  of  their 
Guild  membership,  Mowers  and  Leonard  were  given  assign¬ 
ments  after  June  30  which  were  beneath  their  dignity  and 
for  the  purpose  of  compelling  them  to  resign.  The  Board 
amended  its  complaint  in  this  respect.  Mowers  objected 
to  writing  bulletins  for  radio  broadcast  and  to  writing  obitu¬ 
aries.  Leonard  who  wanted  to  be  a  legislative  writer  ob¬ 
jected  to  her  assignment  to  cover  the  courts  in  Albany,  in¬ 
cluding  the  Court  of  Appeals,  the  highest  court  of  the 
State  of  New  York.  Neither  ever  protested  their  assign¬ 
ments  or  asked  for  a  change  and  the  first  petitioner  heard 
of  their  grievances  was  when  they  were  included  in  the  com¬ 
plaint. 

There  is  nothing  in  the  record  to  show  who  were  and 
were  not  members  of  the  Guild  in  good  standing.  Many 
persons  testified  they  had  been  members,  but  had  allowed 
their  dues  to  get  in  arrears. 
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vn 

Summary  of  Argument 

A.  There  is  no  substantial  evidence  that  petitioner  en¬ 
gaged  in  unfair  labor  practices  within  the  meaning  of  Sec¬ 
tions  ( 1 )  of  the  Act. 

Section  8  (1),  10  (c)  and  (f)  of  the  National  Labor 
Relations  Act,  49  Stat.  449,  U.  S.  C.  Supp.  Ill,  Title 
29,  Sec.  151  et  seq. 

B.  There  is  no  substantial  evidence  in  the  record  to  sup¬ 
port  the  findings  that  Scannell ,  Wanhope,  Christman  and 
Mowers  were  discharged  because  of  their  union  membership 
and  activity. 

Section  8  (3),  10  (c)  and  (f )  of  the  National  Labor  Rela¬ 
tions  Act,  49  Stat.  449,  U.  S.  C.  Supp.  Ill,  Title  29, 
Sec.  151  et  seq. 

C.  The  proceedings,  findings  and  order  of  the  Board  are 
repugnant  to  due  process  as  guaranteed  by  the  Fifth  Amend¬ 
ment  to  the  Constitution  of  the  United  States. 

Inland  Steel  Co.  v.  NLRB,  decided  by  the  Circuit  Court 
of  Appeals  for  the  Seventh  Circuit,  Jan.  9,  1940  (not 
yet  reported),  5  Labor  Relations  Reporter  560; 

Montgomery  Ward  &  Co.  v.  NLRB,  103  F.  (2d)  147 
(C.  C.  A.  8th,  1939) ; 

NLRB  v.  Lion  Shoe  Co.,  97  F.  (2d)  448  (C.  C.  A.  1st, 
1938) ; 

NLRB  v.  Fainblatt,  98  F.  (2d)  615  (C.  C.  A.  3d,  1938), 
reversed  on  a  jurisdictional  point  in  306  U.  S.  601 
(1939) ; 

BaUston-Stillicater  Knitting  Co.  v.  NLRB,  98  F.  (2d) 
758  (C.  C.  A.  6th,  1938) ; 

NLRB  v.  Union  Pacific  Stages,  Inc.,  99  F.  (2d)  153 
(C.  C.  A.  9th,  1938). 


I).  The  order  of  the  Board  constitutes  an  infringement 
of  the  freedom  of  the  press  as  guaranteed  by  the  First 
Amendment  to  the  Constitution  of  the  United  States. 

Near  v.  Minnesota ,  283  U.  S.  697  (1931) ; 

Urns  jean  v.  American  Press ,  297  U.  S.  237  (1937); 

I)e  Jonge  v.  Oregon ,  299  U.  S.  353  (1937) ; 

Lovell  v.  City  of  Griffin ,  303  IT.  S.  444  (1938) ; 
Schneider  v.  The  State  (Town  of  Irvington ),  60  Sup. 
Ct.  146  (1939).  Compare  Associated  Press  v.  NLRB , 
301  U.  S.  103  (1937). 

K.  Petitioner's  operations  do  not  affect  commerce  in  such 
a  direct  and  substantial  manner  as  to  confer  jurisdiction 
over  its  labor  relations  upon  the  National  Labor  Relations 
Board. 

San  Biego  Ice  &  Cold  Storage  Co.,  17  NLRB,  No.  30 
(Decided  November  8,  1939) ; 

Yellow  Cab  &  Baggage  Co.,  17  NLRB,  No.  38  (Decided 
November  10,  1939) ; 

NLRB  v.  Idaho-Maryland  Mines  Corp.,  98  F.  (2d)  129 
(C.C.A.  9th,  1938) ; 

NLRB  v.  Bradford  Dyeing  Ass'n.,  106  F.  (2d)  119 
(C.C.A.  1st,  1939); 

Western  Live  Stock  v.  Bureau  of  Revenue,  303  U.  S. 
250,  258  (1938) ; 

Blumenstock  v.  Curtis  Publishing  Co.,  252  U.  S.  436 
(1920). 

The  following  cases  are  distinguishable: 

NLRB  v.  Jones  &  Lauglilin  Steel  Corp.,  301  U.  S.  1,  31 
(1937); 

NLRB  v.  Freuhauf  Trailer  Company,  301  U.  S.  49,  76 
(1937) ; 
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NLRB  v.  Friedmau-H arrg  Marks  Clothing  Co.,  301 
U.  S.  58,  76  (1937) ; 

Associated  Press  v.  NLRB,  301  U.  S.  103  (1937) ; 

Washington,  Virginia  £  Mar  gland  Coach  Co.  v.  NLRB, 
301  U.  S.  142  (1937) ; 

Santa  Cruz  Fruit  Packing  Cow  pang  v.  NLRB,  303  U.  S. 
453  (1938); 

Consolidated  Edison  Company  v.  NLRB,  305  U.  S.  197 
(1938) ; 

NLRB  v.  Fainblatt,  306  U.  S.  601  (1939). 

F.  The  findings  of  fact  of  the  Board  arc  not  supported 
hg  substantial  evidence. 

Consolidated  Edison  Company  v.  NLRB,  305  U.  S.  197 
(1938); 

NLRB  v.  Columbian  Enameling  and  Stamping  Corn- 
pang,  306  U.  S.  292  (1939) ; 

International  Assyn.  of  Machinists,  Tool  and  Die 
Makers  Lodge  No.  35  et  al.,  v.  NLRB,  United  States 
Court  of  Appeals  for  the  District  of  Columbia,  de¬ 
cided  November  20,  1939  (not  yet  reported),  5  Labor 
Relations  Reporter  335; 

NLRB  v.  Thompson  Products,  Inc.,  97  F.  (2d)  13,  15 
(C.  C.  A.  8th,  1938) ; 

Inland  Steel  Co.  v.  NLRB,  decided  by  the  Circuit  Court 
of  Appeals  for  the  Seventh  Circuit,  Jan.  9,  1940  (not 
yet  reported),  5  Labor  Relations  Reporter  560; 

NLRB  v.  Union  Pacific  Stages,  Inc.,  99  F.  (2d)  153 
(C.  C.  A.  9th,  1938); 

Jefferson  Electric  Co.  v.  NLRB,  102  F.  (2d)  949  (C.  C.  A. 
7th,  1939) ; 

Ballston-Stillivatcr  Knitting  Co.  v.  NLRB,  98  F.  (2d) 
758  (C.  C.  A.  6th,  1938). 
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VIII 

Argument 

(A)  There  is  no  substantial  evidence  that  petitioner  en¬ 
gaged  in  unfair  labor  practices  within  the  meaning  of 
Section  8  (1)  of  the  Act. 

There  is  no  substantial  evidence  to  support  the  findings 
of  the  Board  that  the  petitioner  was  actively  opposed  to  the 
unionization  of  its  editorial  employees  and  that  petitioner’s 
editorial  director,  B.  F.  Lewis,  had  interfered  with,  re¬ 
strained  and  coerced  its  employees  in  the  exercise  of  rights 
guaranteed  under  Section  7  of  the  Act.  There  is  substan¬ 
tial  evidence  in  the  record  conclusivelv  establishing  the  con- 
trary. 

The  finding  of  the  Board  that  petitioner’s  editorial  direc¬ 
tor  was  opposed  and  hostile  to  the  Guild  is  based  upon  a 
picking  and  choosing  of  fragments  of  evidence.  In  an  effort 

to  characterize  Lewis’  attitude  as  anti-union  the  onlv  state- 

* 

ments  to  which  the  Board  referred  are  four  or  five  comments 
made  by  the  editorial  director  over  a  period  of  nearly  two 
years.  These  statements  were  widely  separated  in  time. 

It  is  significant  that  the  Board  remained  silent  concern¬ 
ing  uncontroverted  testimony  showing  that  either  the  con¬ 
text  of  the  statements  or  the  surrounding  circumstances 
under  which  they  were  made  robbed  them  of  probative  value 
in  demonstrating  interference  with  the  Guild. 

The  first  of  these  statements  upon  which  the  Board  relies 
was  made  in  a  conversation  with  Wanhope.  Wanhopc  was 
first  employed  by  petitioner  in  1929  and  had  been  as¬ 
signed  to  the  writing  of  editorials  and  feature  articles.  In 
1935  Wanhopc  was  one  of  a  number  of  staff  members  who 
were  interviewed  by  the  editorial  director  about  their  back¬ 
grounds.  During  that  conversation  the  Guild  was  alluded 
to  merely  in  connection  with  Lewis  ’  question  concerning  why 
the  Guild  was  organized  and  what  was  the  need  for  it.  At 
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this  time  the  Guild  was  presumably  a  professional  organiza¬ 
tion.  The  editorial  director  expressed  his  opinion  that  pub¬ 
lishers  take  care  of  their  people  very  well  and  that  there  was 
no  need  for  professional  newspapermen  to  organize  a  union. 
The  Board  regarded  this  as  a  manifestation  of  open  hostil¬ 
ity  to  the  Guild.  It  ignored  completely  the  fact  that  Lewis 
was  merely  performing  his  plain  duty  as  editorial  director 
to  inform  himself  about  the  background  of  editorial  writers 
as  a  basis  for  determining  their  fitness  and  impartiality  for 
the  handling  of  special  assignments  involving  controversial 
issues.  Lewis  made  no  threats.  He  did  not  even  intimate 
that  membership  in  the  Guild  would  have  any  consequences 
a  fleeting  employment. 

Lewis’  real  purpose  was  to  ascertain  whether  an  editorial 
writer’s  background  disqualified  him  by  reason  of  bias  for 
assignments  to  certain  subjects.  This  he  had  an  unques¬ 
tioned  right  to  do.  The  freedom  of  the  press  guaranteed  by 
the  First  Amendment  would  be  hollow  indeed  if  any  agency 
of  the  government  could  assert  power  to  prohibit  an  expres¬ 
sion  of  views  by  an  editorial  director  concerning  contro¬ 
versial  issues,  including  the  labor  question.  Yet  this  is  no 
more  than  Lewis  did.  Wanliope  testified : 

“We  discussed  many  questions,  including  freedom 
of  the  press  and  child  labor  amendments,  and  a  good 
many  subjects  came  up  in  the  discussion.”  (R.  508.) 

Lewis’  right  to  question  Wanliope  with  reference  to  his 
views  on  the  question  of  unionization  is  no  different  in  kind 
and  degree  than  his  right  to  ascertain  Wanliope ’s  views 
about  child  labor,  birth  control,  Fascism,  Communism  and 
democracy. 

As  was  said  by  the  Court  in  NLRB  v.  Union  Pacific 
Stages ,  Inc.,  99  F.  (2d)  153, 178  (C.C.A.  9th,  1938)  : 

“It  is  difficult  to  think  that  Congress  intended  to  for¬ 
bid  an  employer  from  expressing  a  general  opinion 
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that  an  employee  would  find  it  more  to  his  advantage 
not  to  belong  to  a  union.  Had  Congress  attempted  so 
to  do  it  would  be  in  violation  of  the  First  Amendment, 
U.S.C.A.  Const.  Amend.  1.  The  right  of  workers  to 
organize  freely  must  be  conceded.  It  is  a  natural  right 
of  equal  rank  with  the  great  right  of  free  speech,  pro¬ 
tected  by  the  Constitution.  But  the  right  of  the  workers 
to  organize  is  not  destroyed  by  expressions  of  opinion 
of  the  employer  or  employee,  such  as  referred  to 
above.  .  .  .” 

Petitioner  also  contends  that  aside  from  the  right  of  a 
publisher  to  determine  the  qualities  of  an  editorial  writer 
by  questions  addressed  to  his  background,  there  is  nothing 
in  the  Act  which  gives  the  Board  the  power  to  declare  ex- 
pressions  of  opinion  by  an  employer  or  his  agent  as  to  the 
merits  of  unionization  an  unfair  labor  practice  within  Sec¬ 
tion  8  (1)  of  the  Act.  The  Board  concluded  that  Lewis’ 
view  that  the  editorial  employees  could  do  better  without  the 
Guild  manifests  hostility  and  that  such  hostility  reflects 
opposition  to  the  Guild.  Under  the  Act  this  is  beyond  the 
Board’s  power.  The  Board  must  show  interference  with, 
restraint  or  coercion  against  the  employees  of  the  petitioner. 
Certainly  Lewis’  statements  as  such  did  not  constitute  in¬ 
terference,  coercion  or  restraint.  There  must  be  substantial 
evidence  to  show  actual  interference,  restraint  or  coercion. 
The  record  is  devoid  of  such  evidence.  On  the  contrary, 
Wanhope’s  testimony  reveals  not  one  word  or  inference  to 
the  effect  that  his  membership  in  the  Guild  had  prejudiced 
his  employment  with  petitioner. 

Another  statement  of  Lewis’  to  which  the  Board  attached 
weight  was  the  statement  to  Scanned  that  “The  God-damned 
labor  union  is  wrecking  this  newspaper”.  Yet  the  Board 
completely  ignored  substantial  evidence  as  to  the  surround¬ 
ing  circumstances  incident  to  the  statement. 
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The  record  shows  that  in  March,  1937,  Lewis  had  issued 
an  order  transferring  the  direction  of  photographers  to  the 
City  Editors.  On  the  occasion  in  question  Scannell  sub¬ 
mitted  to  Lewis  a  list  of  overtime  worked  by  photograph¬ 
ers,  including  168  hours  overtime  for  one  photographer,  Wil¬ 
son.  Lewis  made  the  statement  referred  to  above  when 
Scannell  informed  him  that  Wilson  had  accumulated  this 
overtime  since  the  previous  August.  In  this  setting  it  is 
plain  that  Lewis’  remarks  about  the  Union  were  nothing 
more  than  a  momentary  display  of  feeling  due  to  the  fail¬ 
ure  of  his  subordinates  to  carry  out  his  order  to  report 
overtime  within  a  short  time  after  it  was  earned.  In  fact, 
Lewis  immediately  followed  the  statement  complained  of  by 
asking  why  the  overtime  had  not  been  reported  before. 
Then  he  took  prompt  steps  to  make  an  adjustment  with  the 
employee  who  had  worked  it  (It.  608). 

This  is  but  one  illustration  of  the  Board’s  tendency  to  lift 
a  few  words  out  of  their  context  and  in  disregard  of  the 
circumstances  under  which  they  were  uttered  make  them  ap¬ 
pear  to  have  a  meaning  and  effect  which  the  disregarded 
evidence  completely  refutes.  Whether  employees  are  union¬ 
ized  or  not,  it  is  only  human  to  expect  that  any  employer  or 
his  officers  might  make  such  an  explosive  utterance  over  the 
failure  of  employees  to  abide  by  reasonable  regulations, 
such  as  those  regarding  overtime,  which  had  been  put  into 
effect  for  the  employees’  benefit. 

Another  statement  which  the  Board  deemed  to  have  co¬ 
ercive  character  is  the  reference  to  “Guild  rats”  made  in 
a  conversation  Lewis  had  with  Hyde,  former  managing  edi¬ 
tor  of  petitioner’s  Albany  papers.  Nothing  demonstrates 
more  clearly  the  Board’s  willingness  to  cast  aside  competent 
and  credible  evidence  than  its  failure  to  take  into  considera¬ 
tion  the  provocation  to  which  Lewis  was  subjected  on  this 
occasion. 
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It  is  not  disputed  that  Janet  Scott,  Secretary  of  the  Guild, 
had  written  a  false,  scurrilous  and  libellous  article  critical 
of  Lewis.  (See  Petitioner’s  Exhibit  No.  1.  (R.  731,  751)). 
This  article  was  written  at  the  instigation  of  the  editors 
of  “The  Guild  Reporter,”  official  organ  of  the  American 
Newspaper  Guild.  After  publication,  the  article  was  mailed 
anonvmouslv  to  Lewis  with  the  words  “read  that,  vou 
skunk”  at  the  bottom  thereof.  Miss  Scott  herself  testified 
that  a  large  part  of  the  article  was  “fictional”.  All  of  this 
the  Board  ignored  despite  the  fact  that  the  provocation  for 
Lewis’  statement  is  directly  chargeable  to  certain  members 
of  the  Guild,  one  of  whom  admitted  the  article  was  largely 
a  figment  of  her  imagination. 

Instead  of  having  any  probative  value  in  showing  animus 
toward  the  Guild,  it  is  submitted  that  the  circumstances 
under  which  the  statement  was  made,  and  which  were  con¬ 
veniently  ignored  by  the  Board,  support  petitioner’s  asser¬ 
tion  that  on  the  contrary  the  animus  was  that  of  certain 
Guild  members  directed  at  Lewis  who  was  goaded  into  using 
the  epithet  of  “rats”  in  self-defense.  A  reasonable  mind 
would  accept  such  evidence  as  proof  of  a  natural  tendency 
in  men  to  reply  in  kind  to  persons  who  stoop  to  anonymity  as 
a  cloak  for  an  infamous  appellation  conveyed  by  unsports¬ 
manlike  means.  Since  Lewis  knew  that  the  article  was  writ¬ 
ten  by  a  Guild  member  for  the  official  organ  of  the  Guild,  it 
was  only  natural  that  his  reference  should  be  to  “Guild 
rats”.  But  by  no  means  does  this  have  any  probative  value 
in  establishing  the  effect  of  interference,  coercion  or  re¬ 
straint  against  the  Guild.  Had  an  identical  article  been 
published  and  transmitted  to  Lewis  under  the  same  circum¬ 
stances  by  any  type  of  organization,  whether  sponsoring 
views  congenial  to  Lewis’  philosophy  or  to  the  contrary,  it 
would  have  been  reasonable  to  expect  that  such  a  form  of 
“baiting”  would  have  provoked  a  similar  outburst. 
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The  Board  also  found  that  petitioner  kept  under  surveil¬ 
lance  the  meetings  of  the  Guild  and  the  activities  of  its  mem¬ 
bers,  thereby  interfering  with,  restraining  and  coercing  its 
employees  in  their  exercise  of  the  rights  guaranteed  in  Sec¬ 
tion  7  of  the  Act.  This  finding  is  based  upon  the  evidence  of 
Alice  Raymond,  Lewis’  confidential  secretary.  She  testified 
that  Lewis  kept  Mr.  V.  Atwood,  Associate  Editor  of  the  Gan¬ 
nett  Co.  Inc.,  currently  advised  of  the  Guild’s  activities  and 
plans  and  of  the  action  of  individual  Guild  members;  that 
Guild  meetings  were  held  usually  on  Sunday  and  that  Lewis 
usually  dictated  letters  about  the  Guild  meeting  on  Monday. 

Petitioner  excepted  to  the  refusal  of  the  Trial  Examiner 
to  strike  this  testimony  on  the  ground  that  it  was  obtained 
in  violation  of  the  petitioner’s  rights  under  the  Fourth 
Amendment  to  the  Constitution  of  the  United  States.  The 
Board  found  there  was  no  infringement  of  this  constitutional 
guaranty.  If  found  that  petitioner  kept  the  Guild  under  sur¬ 
veillance  in  violation  of  Section  8  (1)  of  the  Act.  But  irre¬ 
spective  of  the  constitutional  issues,  petitioner  contends  that, 
assuming  there  was  surveillance,  the  Board  has  no  power 
under  the  Act  to  declare  such  conduct  in  and  of  itself  an  un¬ 
fair  labor  practice  under  Section  8  (1).  Unless  there  has 
been  actual  interference,  coercion  or  restraint  of  Guild  mem¬ 
bers  there  is  no  violation  of  the  Act. 

The  Board  has  no  power  to  create  extrastatutory  unfair 
labor  practices.  In  NLRB  v.  National  Motor  Bearing 
Company,  105  F.  (2d)  652,  657  (C.  C.  A.  9th,  1939),  the 
Court  said : 

4  4  Though  surveillance  may  constitute  an  unfair  labor 
practice  *  *  #  it  is  not  such  unless  it  interferes 

with,  restrains  or  coerces  respondent’s  employees  in  the 
exercise  of  the  rights  guaranteed  in  Section  7  [Section 
S  (1)  ],  or  dominates  or  interferes  with  a  labor  organiza¬ 
tion  as  prohibited  by  Section  8  (2).” 

The  Court  therefore  refused  to  enforce  the  section  of  the 
order  commanding  the  respondent  to  cease  and  desist  from 
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maintaining  surveillance  of  the  meetings  and  activities  of  the 
union. 

Out  of  the  massive  record  the  Board  seized  upon  bits  of 
evidence  which  created  a  mere  inference  or  suspicion  that 
there  was  actual  interference.  It  pointed  to  Raymond’s  testi¬ 
mony  that  a  few  active  Guild  members  were  mentioned  in 
Lewis’  letters.  But  nowhere  in  the  record  is  there  evidence 
that  any  of  the  Guild  members  were  under  restraint  or  co¬ 
ercion  by  reason  of  any  information  that  Lewis  had  in  his 
possession.  The  record  shows  that  before  Alice  Raymond 
became  a  member  of  the  Guild  in  1937  she  had  been  solicited 
by  Janet  Scott,  the  secretary  of  the  Guild,  and  Scanned  to 
join.  She  told  Scanned  that  she  did  not  feel  that  she  should 
be  a  member  of  the  Guild  because  of  the  confidential  nature 
of  her  work  for  Lewis.  Scanned  told  her  not  to  be  afraid  to 
join  because  no  one  would  ask  her  anything  about  her  cor¬ 
respondence  or  anything  in  regard  to  her  work.  Raymond 
testified  that  after  June  30, 1937,  Christman  came  to  her  with 
copies  of  the  notes  of  correspondence  which  she  had  taken 
from  Lewis  and  asked  her  to  transcribe  them.  She  also  testi¬ 
fied  that  Scanned  had  come  to  her  after  June  30,  1937,  and 
asked  her  to  disclose  the  contents  of  her  confidential  corres¬ 
pondence  and  to  testify. 

Raymond  refused  to  transcribe  her  notes  at  Christman’s 
request  and  she  refused  also  to  divulge  anything  to  Scan¬ 
ned.  She  testified  that  the  only  person  to  whom  she  disclosed 
the  contents  of  the  correspondence  prior  to  her  appearance 
on  the  witness  stand  was  the  Board’s  attorney,  Mr.  Levin, 
who  called  on  her  at  her  home ;  that  he  asked  her  to  divulge 
the  contents  of  the  confidential  correspondence  which  she 
did  at  his  solicitation  and  that  she  testified  at  the  request  of 
Mr.  Levin. 

A11  of  this  conclusively  shows  that  the  Guild  members  had 
no  knowledge  of  the  contents  of  the  letters  dictated  to  Ray¬ 
mond  prior  to  the  time  she  testified  in  the  instant  case.  It  is 
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obvious,  therefore,  that  the  members  of  the  Guild  could  not 
have  been  interfered  with,  or  restrained  or  coerced  by  rea¬ 
son  of  matters  concerning  which  they  knew  nothing.  In¬ 
terference  suggests  the  placing  of  an  obstacle  or  hindrance 
to  the  free  conduct  of  a  person.  Restraint  means  that  some 
one  is  hindered  from  doing  something  he  would  otherwise  be 
free  to  do — a  deprivation  of  liberty  or  action.  Coercion  de¬ 
notes  the  application  of  some  force  to  induce  or  constrain 
one  to  do  against  his  will  something  he  would  not  otherwise 
have  done.  Clearly  none  of  these  forces  and  effects  were 
operated  during  the  period  in  which  the  Board  found  that 
the  meetings  of  the  Guild  and  the  activities  of  its  members 
were  kept  under  surveillance. 

Even  if  it  be  conceded,  which  it  is  not,  that  Lewis  did  keep 
the  Guild  meetings  under  surveillance,  the  Raymond  testi¬ 
mony  proves  conclusively  that  he  did  not  use  any  of  the  in¬ 
formation  he  gained  to  interfere  with,  restrain,  or  coerce  em¬ 
ployees  who  were  members  of  the  Guild.  It  further  proves 
that  he  did  not  use  that  information  as  a  basis  of  his  selec¬ 
tions  of  those  to  be  discharged  or  retained  on  June  30,  1937. 

Raymond  testified  that,  in  one  of  his  letters  to  M.  V.  At¬ 
wood,  Lewis  told  Atwood  he  would  buy  him  a  new  hat  if  he 
would  take  Janet  Scott  off  his  hands.  (R.  691) 

Janet  Scott  was  secretary  of  the  Guild  and  author  of  the 
infamous  “skunk”  article  that  was  published  by  “The  Guild 
Reporter”  and  sent  to  Lewis  anonymously.  Yet  in  making 
up  his  staff  for  the  reduced  operations  Lewis  retained  this 
person. 

Previously,  and  during  negotiations  between  the  Guild 
and  petitioner,  Scott  asked  Lewis  for  a  raise  in  pay  and  was 
granted  it  (R.  754). 

The  Raymond  testimony  corroborates  the  testimony  of 
Hyde  and  Scannell  as  to  Lewis’  view  that  Scannell  was  an 
obstructionist  and  would  not  carry  out  orders.  Yet  Raymond 
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had  no  recollection  of  any  mention  of  Scannell’s  Guild  ac¬ 
tivities  in  this  correspondence. 

Lewis  never  acted  prejudicially  toward  Guild  members. 
Despite  the  fact  that  Janet  Scott  had  written  the  article  de¬ 
famatory  of  him,  she  testified  she  always  was  treated  courte¬ 
ously  as  were  other  members  of  the  Guild.  Lewis  never  at¬ 
tempted  to  influence  any  employee.  There  is  affirmative 
evidence  that  Lewis  had  consistently  tried  to  raise  wage 
levels  during  his  period  of  service.  Alice  Raymond  herself 
testified  that  she  joined  the  Guild  when  it  was  first  organized 
and  resigned  in  July,  1934,  because  of  inability  to  continue 
payment  of  dues  on  account  of  expenses  of  illness.  During 
the  entire  period  of  her  service  she  was  never  docked  for  ill¬ 
ness.  In  fact,  she  received  full  pay  for  four  weeks  and  later 
half  pay  for  a  brief  period  until  she  returned  to  work.  Lewis 
never  questioned  her  as  to  her  Guild  membership  which  she 
resumed  in  1937. 

The  fact  that  Guild  meetings  were  held  on  Sundays  and 
letters  written  on  Mondays  is  of  no  probative  value  when 
one  recalls  that  at  the  time  such  letters  were  written  peti¬ 
tioner  was  publishing  a  Monday  morning  paper  and  a  large 
part  of  its  staff  were  working  Sunday  evenings  and  into 
Monday  morning. 

When  one  considers  the  whole  Raymond  testimony,  the 
only  fair  conclusion  that  can  be  drawn  from  it  is  that  Lewis 
was  merely  writing  chatty  gossip  about  affairs  in  his  office 
to  one  who  formerly  had  been  his  superior  and  whom  he 
affectionately  called  “Dear  Boss”  in  such  letters. 

One  of  the  Guild  charges  which  led  to  the  issuance  of 
the  complaint  by  the  Board  was  that  petitioner’s  editorial 
director,  Lewis,  had  hired  new  employees  on  condition  that 
they  should  not  become  Guild  members.  The  record  in  fact 
shows  that  eight  out  of  a  total  of  eleven  persons  hired  by 
Lewis  joined  the  Guild.  When  one  of  these  new  employees, 


35 


White,  asked  whether  or  not  lie  should  join  the  Guild,  Lewis 
replied  : 

“I  assure  you  that  as  a  11011-Guild  man  you  will  get 
no  more  than  you  would  as  a  Guild  man.,,  (R.  1079). 

It  is  characteristic  of  the  Board’s  utter  indifference  to 
substantial  evidence,  contradictory  of  the  particular  finding 
which  the  Board  was  determined  to  make  on  the  basis  of 
scraps  of  evidence,  that  the  Board  failed  to  give  any  effect 
to  the  testimony  of  witnesses  Flood,  Jackson,  Mohan,  Kraft, 
Doran,  Charles  L.  Mooney,  Kimball,  John  Mooney  and 
White  (all  of  whom  were  Guild  members)  that  their  Guild 
affiliation  never  resulted  in  any  act  of  discrimination  on  the 
part  of  Lewis. 

All  testified  to  the  effect  that  joining  the  Guild  was  a  mat¬ 
ter  for  their  own  judgment. 

Flood,  who  was  formerly  president  of  the  Tri-City  Guild, 
testified  that  he  did  not  know  of  any  instances  where  the 
management  attempted  to  interfere  with  the  Guild;  that 
Lewis  never  discussed  the  Guild  with  him  except  on  one 
occasion  when  he  said  that  Mr.  Atwood,  who  sat  in  on  a 
meeting  with  Guild  representatives,  liked  the  conduct  of  the 
meeting  (R.  867-868). 

Jackson  testified  that  no  officer  of  the  Company  ever 
objected  to  his  serving  on  the  Grievance  Committee  or 
raised  any  question  about  his  membership  in  the  Guild  and 
that  such  membership  made  no  difference  in  his  assign¬ 
ments  (R.  771). 

The  testimony  of  Mohan  (R.  836),  Kraft  (R.  983),  Doran 
(R.  1029),  Charles  L.  Mooney  (R.  1040),  Kimball  (R.  1051), 
John  Mooney  (R.  1073)  and  White  (R.  1079)  is  to  the  same 
effect. 

There  is  affirmative  evidence  of  Lewis’  interest  in  the 
welfare  of  his  staff.  The  Board  closed  its  eyes  to  the  testi¬ 
mony  of  Frank  Mohan  that  immediately  after  his  discharge 
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on  June  30, 1937,  Lewis  obtained  a  job  for  him  in  Utica  which 
he  declined,  whereupon  the  job  was  turned  over  to  Valee, 
another  Guild  member  who  had  been  discharged  on  the 
same  day  as  Mohan.  Mohan  was  reemployed  at  his  previous 
salary  by  petitioner  in  the  second  week  of  October,  1937, 
whereupon  the  Board  dismissed  the  complaint  as  to  Mohan. 

No  reference  is  made  to  the  cogent  testimony  of  Andrews 
that  after  his  discharge  on  June  30,  Lewis  sought  to  find 
him  another  job.  Subsequently,  Andrews  accepted  other 
employment  with  “The  Syracuse  Post-Standard.”  There 
was  an  exchange  of  letters  in  which  Lewis  expressed  the 
kindest  feelings  towards  Andrews,  who  had  made  known 
his  desire  to  return  to  Albany  if  an  opportunity  offered. 
Lewis  wrote  on  November  15,  1937  (Petitioner’s  Exhibit 
No.  6),  “You  may  rest  assured  that  every  consideration  will 
be  given  to  your  desire  to  return  to  the  Knickerbocker 
News.”  Andrews  wrote  in  appreciation  of  Lewis’  consider¬ 
ation  (Petitioner’s  Exhibit  No.  5)  “Your  counsel  has  been 
wise  and  helpful,  Mr.  Lewis,  and  I  appreciate  it  very  much.” 
Both  letters  clearly  reveal  the  sympathetic  interest  of  Lewis 
toward  Andrews  and  a  reciprocal  interest  and  confidence 
of  Andrews  in  the  editorial  director.  Yet  the  Board  chose 
to  ignore  this  evidence  which  revealed  Lewis  in  his  true  light 
as  a  humane  editorial  director  who  regretted  the  necessity 
faced  by  petitioner  in  discharging  employees  due  to  a  reduc¬ 
tion  in  operations  and  who  made  many  efforts  to  assist  them 
in  finding  other  employment.  Lewis  referred  Christman  to 
a  job  which  the  latter  did  not  even  apply  for  (R.  540). 

The  fact  is  that  Lewis  never  fired  anyone  because  of  Guild 
activities.  During  his  entire  period  of  service  prior  to 
June  30,  1937,  he  fired  only  one  person  and  that  one  for 
drunkenness. 

In  the  absence  of  any  affirmative  evidence  of  rational 
probative  force  to  establish  that  Lewis  had  used  information 
concerning  the  Guild  to  interfere  with  its  activities  or  to 
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restrain  or  coerce  Guild  members,  the  finding  of  the  Board 
that  petitioner  kept  the  Guild  under  surveillance  and  that 
this  violated  Section  8  (1)  of  the  Act  is  not  only  unwarranted 
by  the  evidence — it  is  the  creation  of  an  extra-statutory 
offense  entirely  beyond  the  power  of  the  Board. 

This  is  not  all.  Petitioner’s  foregoing  discussion  is  based 
on  an  assumption  that  there  was  surveillance.  The  record 
conclusively  establishes  the  contrary.  The  Board  found 
that  Lewis’  *  ‘knowledge  of  Guild  activities  was  obtained  by 
espionage  rather  than  through  fortuitous  circumstances.” 

During  the  period  covered  by  Raymond’s  testimony, 
petitioner  was  operating  seven  days  per  week  and  virtually 
twenty-four  hours  a  day.  The  Board  completely  disregarded 
overwhelming  testimony  by  numerous  witnesses  that  what 
went  on  at  Guild  meetings  was  openly  and  freely  discussed 
in  petitioner’s  office  and  that  a  person  working  in  the  office 
would  have  to  be  stone  deaf  to  avoid  hearing  it.  To  cite 
examples,  Charles  Young,  a  non-Guild  employee,  testified 
he  heard  conversations  about  Guild  meetings  both  before 
and  after  they  took  place.  Kraft  testified  he  frequently 
heard  Guild  matters  discussed  in  the  editorial  room.  The 
witness  Doran  testified  there  were  frequent  discussions  of 
what  transpired  at  Guild  meetings  in  his  presence  after 
he  had  quit  the  Guild  because  of  the  scurrilous  “skunk”  ar¬ 
ticle.  The  witness  Kimball  testified  to  these  discussions. 
White  testified  that  notices  of  Guild  meetings  were  freely 
discussed  at  the  copy  desk  by  Cragie,  Haskell,  Tyler,  Mohan, 
Smith  and  Doran,  all  of  whom  were  Guild  members,  except 
Doran  who  had  been  a  member  and  resigned  because  of  the 
“skunk”  article. 

Had  the  Board  performed  its  duty  of  weighing  all  the 
testimony  pertaining  to  Lewis’  policy,  it  would  not  have 
resorted  to  such  mere  suspicions  and  inferences  as  it  con¬ 
jured  up.  It  would  not  have  magnified  and  distorted  the 
statements  of  Lewis  made  at  widely  separated  intervals. 
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It  would  not  have  completely  disregarded  the  circumstances 
which  prompted  these  statements  and  which  alone  gave  them 
their  true  meaning. 

A  typical  example  of  the  Board’s  distortion  is  found  in 
its  reference  in  its  decision  to  a  conversation  between  Lewis 
and  Mowers  during  the  final  stages  of  negotiations  between 
the  Guild  and  petitioner  (R.  1221).  According  to  Mowers, 
Lewis  said  his  money  for  increases  had  been  cut  off  because 
of  the  activities  of  the  “God  damned  Labor  Union”  (R. 
628).  The  Board  ignored  the  fact  that  at  the  outset  of  the 
negotiations  Lewis  had  pointed  out  to  the  Guild  representa¬ 
tives  that  if  they  forced  their  demands  for  high  minima, 
they  would  stop  increases  for  the  more  efficient  workers  or 
compel  petitioner  to  discharge  some  of  the  less  experienced 
or  incompetent.  There  is  no  clearer  example  in  the  whole 
record  of  Lewis’  attitude  than  an  excerpt  from  the  testi¬ 
mony  of  Zoe  B.  Fales,  the  Guild  president,  which  the  Board 
ignored. 

Miss  Fales  testified  that  during  the  negotiations  between 
the  Guild  and  petitioner  Mr.  Lewis  asked  her  if  the  Guild 
did  not  realize  that  the  institution  of  its  proposed  wage  scale 
would  mean  that  five  or  six  persons  would  have  to  be  fired. 
She  continued : 

“He  turned  to  me  and  said,  ‘Take  this  hypothetical 
case,  Miss  Fales.  Suppose  I  had  five  men  on  a  copy  desk. 
Suppose  that  one  of  them  was  capable  and  competent  to 
earn  the  minimum  you  propose  in  your  schedule  of 
wages  here.  Suppose  the  other  four  were  not  compe¬ 
tent  to  earn  the  schedule  you  propose.  What  would  you 
do  with  them  ?  ’ 

“I  said,  ‘Fire  them.’ 

“He  said,  ‘I  wish  I  could  get  the  mechanistic  minds 
of  you  people,  but  I  cannot  keep  the  humanitarian  from 
influencing  my  thought’  ”  (R.  291-292). 

In  the  face  of  the  overwhelming  evidence  which  the  Board 
ignored  and  which  petitioner  has  set  forth  above,  a  reason- 
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able  mind  would  arrive  at  only  one  conclusion,  namely,  that 
Lewis  had  never  permitted  his  personal  views  about  unioni¬ 
zation  of  editorial  employees  to  result  in  any  interference 
with  or  restraint  or  coercion  of  Guild  members.  These 
effects  must  be  shown  under  the  Act  in  order  to  establish 
a  violation  thereof. 

No  reasonable  mind  would  reject  the  evidence  of  the 
strong  provocations  to  which  Lewis  was  subjected  when  he 
uttered  a  few  isolated  expressions  manifesting  strong  feel¬ 
ing.  His  reactions  were  those  normally  incident  either  to 
the  belittling  efforts  of  the  Guild  members  who  were  ‘ 4  bait¬ 
ing’  ’  him  or  were  fully  explained  by  the  failure  of  certain 
Guild  members  to  abide  by  reasonable  regulations  govern¬ 
ing  his  department.  Only  in  the  imagination  of  the  Board 
do  these  statements  establish  that  Lewis  actually  interfered 
with  the  Guild.  The  Board’s  gratuitous  inferences  are  en¬ 
tirely  discredited  by  the  substantial  evidence  that  over  the 
whole  period  of  Lewis’  directorship,  his  personal  convic¬ 
tions  were  never  manifested  in  any  action  prejudicial  to 
Guild  members. 

It  is  utterly  beyond  reason  to  insist  that  no  employer  or 
his  agent  must  lose  his  temper  with  any  employee,  union  or 
non-union.  Yet  this  is  the  effect  of  the  Board’s  finding.  It 
made  a  selective  search  of  the  record,  lifted  out  of  it  a  few 
remarks  which  Lewis  was  goaded  into  making  and  then  tri¬ 
umphantly  took  these  common  human  emotions  as  evidence 
of  interference. 

Pursuing  the  same  technique,  the  Board  makes  no  refer¬ 
ence  to  the  affirmative  evidence  of  petitioner’s  cooperation 
with  the  Guild.  Various  witnesses  testified  that  the  man¬ 
agement  assisted  the  Guild  in  many  respects.  When  the 
Guild  staged  a  show  in  1936  the  lay-outs  for  a  miniature 
newspaper  for  that  event  were  made  in  petitioner’s  office 
from  pictures  supplied  by  petitioner.  The  paper  itself  was 
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printed  by  petitioner.  In  1937,  when  another  Guild  show  was 
held,  petitioner’s  editorial  director  and  Mr.  McDonald,  its 
publisher,  bought  a  block  of  tickets  from  Charles  L.  Mooney, 
the  chairman  of  the  show. 

It  is  especially  significant  that  in  its  eagerness  to  distort 
and  exaggerate  a  few  isolated  occurrences  involving  the  edi¬ 
torial  director,  the  Board  remained  strangely  silent  concern¬ 
ing  the  friendly  and  cooperative  spirit  consistently  mani¬ 
fested  by  A.  J.  McDonald,  the  publisher  of  petitioner’s  Al¬ 
bany  newspapers.  There  is  not  one  line  of  testimony  to 
challenge  the  assertion  that  McDonald  was  considerate  of 
the  Guild  and  its  members.  The  delegation  by  McDonald  of 
responsibility  for  the  conduct  of  various  departments  does 
not  detract  one  iota  from  the  fact  conclusively  established 
by  the  record  that  McDonald  had  the  power  to  make  final 
decisions  and  that  the  exercise  of  authority  by  the  depart¬ 
ment  heads  was  subject  to  his  approval.  While  it  has  been 
shown  that  Lewis  at  no  time  interfered  with  Guild  activities, 
it  should  not  be  overlooked  that  in  any  event  Lewis’  conduct 
and  policy  were  always  subject  to  review  by  McDonald.  The 
unchallenged  testimony  demonstrating  that  McDonald  was 
head  of  the  paper  and  never  displayed  any  animosity  toward 
the  Guild  is  decisive  in  refuting  the  Board’s  unsupported 
finding  and  conclusion  that  Section  8  (1)  of  the  Act  was  vio¬ 
lated. 

(B)  There  is  no  substantial  evidence  in  the  record  to  sup¬ 
port  the  findings  that  Scanned,  Wanhope,  Christman  and 
Mowers  were  discharged  because  of  their  union  membership 
and  activity. 

In  finding  that  these  persons  were  discharged  because  of 
their  union  membership  and  activity,  the  Board  relied  upon 
four  general  considerations  which  it  listed  were  applicable 
to  each  discharge.  (R.  1224). 
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The  first  two  considerations  related  to  the  alleged  “  hos¬ 
tility  ”  of  petitioner’s  editorial  director.  (R.  1224).  This 
has  been  discussed  at  page  26-40  of  this  brief. 

The  third  consideration  was  that, 

“in  the  selection  as  made,  27  of  the  29  employees  dis¬ 
missed  were  Guild  members,  including  6  of  its  9  officers. 
All  of  those  named  in  the  complaint  were  active  members 
of  and  office  holders  in  the  Guild”  (R.  1224). 

The  fourth  consideration  was  petitioner’s  refusal  to  lay 
before  the  Board  the  basis  upon  which  it  made  its  selection 
of  the  persons  to  be  retained  after  the  merger.  Petitioner’s 
reasons  for  this  refusal  are  set  forth  at  pages  90-110  of  this 
brief. 

At  the  very  outset  of  this  proceeding,  the  Board  attached 
great  importance  to  the  assertion  that  petitioner  had  dis¬ 
missed  6  of  the  Guild ’s  9  officers. 

In  the  charge  which  it  filed  with  the  Board,  the  Guild 
alleged  that  petitioner  had  dismissed  27  Guild  members  and 
that  “six  of  the  nine  officers  of  the  Guild  #  *  *  were  among 
those  discharged”  (R.  45). 

When  the  Board  issued  its  complaint,  it  alleged  that  six 
persons  had  been  discharged  because  of  their  Guild  activity. 
Those  six  persons  were  the  six  officers  referred  to  by  the 
Guild  (R.  48). 

The  Guild’s  charges  create  a  pattern  suggesting  dis¬ 
crimination.  That  the  Board  relied  heavily  on  this  pattern 
is  evident  from  the  complaint  in  which  only  officers  were 
named,  in  which  all  the  officers  were  named  and  in  which 
no  person  was  named  who  was  not  an  officer  (R.  45,  48). 

The  apparent  lack  of  investigation  by  the  Board  when  it 
issued  its  complaint  is  further  evidence  of  the  Board’s 
reliance  on  the  pattern  disclosed  in  the  Guild  allegations. 
The  apparent  lack  of  investigation  was  shown  by  the  testi¬ 
mony  of  Frank  P.  Mohan,  one  of  the  persons  named  by  the 
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Board  in  its  original  complaint.  Mohan  stated  that  he  did 
not  know  that  the  charges  were  filed,  that  he  would  not  have 
approved  them  if  he  had  and  that  he  did  not  feel  that  he  had 
been  discriminated  against  because  of  his  Guild  activities 
(R.  838,  839,  846). 

In  its  decision  the  Board  again  relied  on  the  Guild’s  pat¬ 
tern.  It  found  that  six  of  the  Guild’s  nine  officers  were  dis¬ 
charged  and  used  that  finding  to  support  the  ultimate  find¬ 
ing  that  petitioner  had  discriminated  against  the  four  per¬ 
sons  ordered  reinstated  (R.  1224). 

Yet  there  is  not  one  word  in  the  record  to  show  that  the 
Guild  had  nine  officers  or  who  those  officers  were.  And  there 
is  no  evidence  that  Scannell  and  Wanhope,  whose  discharges 
are  now  in  question,  were  officers  at  the  time  they  were 
dismissed.1 

In  its  decision,  the  Board  found  certain  specific  facts  with 
regard  to  each  person  whom  it  ordered  reinstated.  Un¬ 
doubtedly  those  specific  facts  were  considered  in  the  light  of 
the  general  considerations  just  discussed,  and  if  there  is  no 
evidence  to  support  the  general  considerations,  many  of  the 
inferences  which  the  Board  drew  from  specific  facts  must 
likewise  fail. 

The  discharges — if  they  can  be  called  discharges — re¬ 
sulted  from  the  reduction  in  petitioner’s  operations  from  13 
issues  per  week  to  6  issues. 

Petitioner  refused  to  lay  before  the  Board  the  criteria  upon 
which  it  made  its  selection  of  the  persons  to  be  retained  after 
the  merger.  But  the  record  clearly  shows  that  these  selec¬ 
tions  were  made  solely  on  the  basis  of  fitness  and  merit, 
without  regard  to  whether  any  individual  retained  or  dis¬ 
charged  was  or  was  not  a  member  of  the  Tri-City  Newspaper 
Guild.  There  is  no  substantial  evidence  to  support  a  find- 

1  Wanhope  and  Scannell  had  been  officers  of  the  Guild  in  1934  and  1935 
(R.  506-507;  377-37S),  but  there  is  no  evidence  that  either  of  them  held 
a  Guild  office  after  that  date. 
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ing  that  any  person  was  discharged  because  of  his  union 
membership  or  activity. 

Austin  J.  Scanned 

The  Board  found  that  Scanned  had  been  with  petitioner 
for  many  years;  that  he  had  been  promoted  from  time  to 
time ;  that  he  had  received  increases  in  salary ;  that  he  had 
been  president  of  the  Guild,  that  he  was  still  an  officer  at  the 
time  of  his  discharge,  that  he  was  one  of  its  most  active  mem¬ 
bers;  that  in  May  1,  1937,  he  was  transferred  from  the  city 
editorship  of  petitioner’s  evening  paper  to  the  same  position 
on  its  morning  paper;  and  that  at  the  time  of  the  reduc¬ 
tion  in  operations  he  was  laid  off  (R.  1224-1226). 

It  failed  to  find  in  accordance  with  uncontradicted  testi¬ 
mony  that  at  the  time  Scanned  was  its  president  the  Guild 
was  not  a  labor  organization  and  was  very  quiet  (R.  865). 
As  has  been  pointed  out  above,  there  is  no  support  in  the 
record  for  the  finding  that  Scanned  was  a  Guild  officer  at 
the  time  of  his  discharge. 

The  record  demonstrates  that  Scanned  was  a  difficult  per¬ 
son  to  get  along  -with,  that  his  work  was  frequently  criti¬ 
cized  and  that,  on  the  basis  of  fitness  and  merit,  he  could 
not  hope  to  survive  the  great  reduction  petitioner  was  forced 
fo  make  in  its  staff. 

Among  the  criticisms  of  Scanned’s  work  was  his  failure 
to  develop  news  features  (R.  407).  Mr.  Hyde,  his  manag¬ 
ing  editor,  reported  that  Lewis  regarded  him  as  a  “bear” 
on  the  news  (R.  407).  Lewis  had  told  him  to  quit  looking 
for  the  hole  in  the  doughnut  and  to  try  to  see  the  doughnut 
itself  (R.  407). 

At  the  hearing  Scanned  never  recalled  being  praised  by 
Lewis.  The  record  is  replete  with  evidence  that  when  Lewis 
liked  the  work  of  a  person  he  frequently  expressed  his  ap¬ 
proval  either  personally  or  by  a  written  memorandum  and 
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that  it  was  his  custom  to  commend  a  man  for  a  good  job 
and  criticize  him  for  a  poor  one. 

Scanned  was  also  criticized  by  Mr.  Hyde,  his  immediate 
superior,  which  fact  Hyde  corroborated  (R.  430). 

Board’s  witness  Raymond  testified  that  Scanned ’s  name 
appeared  in  Lewis’  correspondence  (R.  690-691).  Although 
Lewis  is  said  to  have  mentioned  the  Guild  therein,  she  could 
not  remember  that  Scanned ’s  name  had  ever  been  used  in 
this  connection  (R.  690). 

But  she  did  testify  that  Lewis  frequently  criticized  Scan¬ 
ned ’s  work  in  this  correspondence,  that  he  referred  to  Scan¬ 
ned ’s  unwillingness  to  follow  instructions  and  that  he  com¬ 
plained  of  Scanned  in  regard  to  overtime  (R.  691). 

Scanned  was  a  difficult  person  to  get  along  with.  Julius 
J.  Heller  testified  that  Scanned,  as  city  editor,  was  con¬ 
stantly  riding  him  about  Guild  matters  while  Heller  was  in 
charge  of  the  Troy  office  and  while  he  was  still  a  member 
of  the  Guild  (R.  899). 

His  vindictiveness  and  attitude  toward  Lewis  is  illus¬ 
trated  by  the  fact  that  when  members  of  the  Guild  learned 
of  the  “ skunk”  article  and  called  a  meeting  to  bring  about 
an  apology  to  Lewis,  Scanned  opposed  any  repudiation  of 
that  article  by  the  Tri-Citv  Guild  and  opposed  an  apology 
(R.  1075). 

John  Wanhope 

Petitioner  has  nowhere  denied  Wanhope ’s  ability  to  write 
feature  stories  of  a  certain  type.  The  fact  that  he  was  re¬ 
ceiving  $70  a  week  and  had  been  with  petitioner  many  years 
speaks  for  itself. 

But  with  the  discontinuation  of  its  Sunday  paper,  peti¬ 
tioner  did  not  need  nor  could  it  use  as  much  feature  material. 

Prior  to  June  30,  1937,  petitioner  had  frequently  trans¬ 
ferred  persons  from  one  paper  to  the  other  according  to  their 
needs. 
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In  selecting  a  staff  for  but  a  single  paper,  petitioner  sought 
versatility  which  Wanhope  lacked.  Austin  Scanned,  whose 
discharge  has  been  discussed  above,  testified  that  when  Wan¬ 
hope  was  transferred  to  the  Knickerbocker  Press,  of  which 
he  was  City  Editor,  he  did  not  want  him  (R.  410),  that  he 
did  not  like  Wanhope ’s  work  and  that  he  preferred  someone 
who  ‘ 4  could  go  out,  write  features,  and  who  did  not  write 
such  heavy  stories  as  Mr.  Wanhope  ordinarily  does’ ’  and 
that,  in  his  opinion,  Wanhope  was  not  the  type  of  man  to 
cover  feature  stories  and  so-called  special  assignments.  (R. 
410). 

Wanhope  himself  admitted  he  was  a  one-type  of  story 
writer  and  that  he  could  not  write  stories  which  required  a 
light  touch,  which  stories,  in  his  opinion,  were  4 ‘simply 
tripe”.  He  further  testified  that  if  asked  to  handle  such 
stories  he  would  not  do  so.  (R.  523). 

In  its  decision  the  Board  compared  Wanhope  with  Robert 
McCain  who  was  retained.  The  record  shows  that  McCain 
was  particularly  adept  at  writing  the  very  stories  Wanhope 
said  he  would  not  write. 

Petitioner  was  compelled  to  make  adjustments  in  its  staff 
when  it  discontinued  its  morning  and  Sunday  newspapers. 
In  selecting  its  staff  it  sought  persons  willing  to  cooperate 
in  making  these  adjustments. 

The  record  demonstrates  that  Wanhope  was  not  such  a 
person.  Scannell  testified  that  after  his  transfer  to  the 
Knickerbocker  Press,  Wanhope  asked  Scannell  to  dismiss 
him  so  that  he  could  obtain  dismissal  pay  (R.  409).  Wanhope 
verified  this  (R.  522). 

Wanhope  himself  testified  that  he  would  not  want  to  work 
for  The  Press  Company  at  this  time  (R.  524). 

Other  testimony  in  the  record  demonstrates  that  Wan¬ 
hope ’s  discharge  resulted,  not  from  his  Guild  activity,  but 
rather  from  petitioner’s  desire  to  select  an  efficient,  versatile, 
harmonious  staff. 
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Scannell  testified  that  over  a  period  of  years  there  was 
constant  friction  between  him  and  Wanhope  (R.  409) ;  that 
he  reported  to  Lewis  that  Wanhope  “was  deliberately  trying 
to  pile  up  overtime”  (R.  409). 

Wanhope  himself  admitted  that  he  used  abusive  language 
to  fellow  employees  over  the  telephone  and  that  there  were 
constant  complaints  about  him.  (R.  513).  Other  members 
of  the  staff  had  a  poor  opinion  of  Wanhope ’s  work  as  well 
as  of  his  personality.  On  one  occasion  when  he  got  into  an 
argument  with  some  of  these  members,  he  said  he  would 
leave  the  decision  as  to  who  was  the  best  rewrite  man  on  the 
staff  to  Julius  J.  Heller,  then  the  head  of  the  Troy  office.  His 
bluff  was  called  and,  when  he  got  Heller  on  the  phone,  Heller 
rated  him  as  the  poorest  of  the  lot.  (R.  859). 

Henry  E.  Christmaji 

The  Board  has  found  that  Henry  E.  Christman  was  dis¬ 
charged  because  of  his  union  membership  and  has  ordered 
petitioner  to  reinstate  him.  (R.  1227,  1231). 

The  Board’s  finding  of  discrimination  is  based  primarily 
upon  subsidiary  findings  that  after  June  30, 1937,  his  duties 
wrere  taken  over  by  Heller,  that  Heller  “had  actively  op¬ 
posed  the  Guild  while  in  charge  of  the  Respondents’  Troy 
office”  and  that  Christman  and  his  wife  were  Guild  officers. 

Heller  had  been  employed  by  The  Press  Company  since 
September  1916  and  was  one  of  its  oldest  and  most  valued 
employees.  The  undeniable  facts  in  the  record  show  that  he 
asked  to  return  to  Albany  long  before  the  time  he  was 
brought  back  from  Troy  in  May,  1937. 

His  salary  was  $53  a  week  as  against  Christman ’s  salary 
of  $40  a  week,  and  he  had  occupied  supervisory  positions 
in  the  organization  whereas  Christman  had  not. 

The  record  contains  no  support  for  the  Board’s  finding 
that  Heller  had  actively  opposed  the  Guild.  Heller  was 
one  of  the  charter  members  of  the  Guild  and  had  formed 
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its  Troy  Unit  early  in  the  Guild’s  existence.  He  was  sus¬ 
pended  for  non-payment  of  dues  when  other  persons,  who 
were  more  in  arrears  than  he,  had  no  action  taken  against 
them  by  the  Guild. 

It  is  significant  that  the  Board  itself  tried  to  apply  certain 
criteria  in  upholding  the  Examiner’s  recommendation  for 
the  dismissal  of  the  complaint  in  respect  of  John  T.  Andrews. 
The  Board  said : 

“Andrews’  duties  were  taken  over  by  Flood,  a  Guild 
member  with  greater  seniority.  The  only  question  as 
to  discrimination  arises  with  reference  to  the  selection 
of  Davidson  rather  than  Andrews  for  the  copy  desk. 
While  Andrews  had  greater  seniority  in  the  sports 
department,  Davidson  had  more  copy  desk  experience. 
Andrews  was  offered  a  copy  desk  position  on  a  Gannett 
newspaper  in  Rochester  which  he  declined  in  favor 
of  a  sports-writing  job  in  Syracuse.  (R.  1227). 

While  there  is  nothing  in  the  record  to  justify  the  state¬ 
ment  that  Heller  was  given  Christman’s  job,  as  heretofore 
pointed  out,  Heller  had  far  greater  seniority,  having  been 
continuously  employed  for  more  than  20  years;  he  was 
higher  paid;  he  had  been  head  of  petitioner’s  office  in  Troy, 
supervising  the  work  of  numerous  other  employees.  Just 
as  with  Andrews,  petitioner  made  an  effort  to  obtain  a  job 
for  Christman  but  Christman  himself  recognized  his  de¬ 
ficiency  so  clearly  that  he  did  not  apply  for  it  (R.  540). 

It  is  clear  from  the  record  that  Christman’s  work  was 
distinctly  below  average  and  that  in  any  reduction  in  staff 
he  should  have  been  among  the  first  to  go.  Christman  was 
a  very  poor  copy  reader  and  his  work  was  regarded  as 
sloppy  and  inferior  (R.  540;  988). 

Christman  testified  that  his  reason  for  joining  the  Guild 
originally  was  because  he  felt  insecure  in  his  position  with 
The  Press  Company  (R.  541).  Such  a  feeling  of  insecurity 
could  not  have  been  attributable  to  Guild  activity  since  at 
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that  time  he  had  engaged  in  none.  No  lay-offs  were  in  sight, 
and  so  he  must  have  felt  that  his  work  was  so  poor  that 
petitioner  might  replace  him. 

If  he  felt  that  there  was  danger  of  petitioner’s  replacing 
him,  he  undoubtedly  would  have  regarded  dismissal  as  a 
certainty  had  petitioner  ceased  publication  of  seven  of  its 
thirteen  issues  at  that  time. 

Ray  A.  Mowers 

The  Board  has  found  that  although  petitioner  retained 
Mowers  after  June  30, 1937,  it  materially  altered  his  duties ; 
that  this  alteration  “can  be  assigned  only  to  an  intent  to 
demean  his  services  and  to  induce  his  resignation”;  and 
that  “the  effort  was  successful  and  Mowers  resigned  in 
disgust  at  the  end  of  October,  1937”  (R.  1227-1228). 

In  reaching  this  conclusion  the  Board  overruled  its  Trial 
Examiner  who  had  presided  at  the  hearing,  and  who  had 
found  the  change  in  Mowers’  assignments  was  of  such  a 
nature,  “in  view  of  all  the  surrounding  circumstances,  as 
not  to  warrant  a  finding  that  the  Respondent  discriminated 
within  the  meaning  of  the  Act  in  regard  to  Mowers’  con¬ 
dition  of  employment”  (R.  1153-1154). 

The  undeniable  facts  are  that  Mowers  was  an  experienced 
newspaper  man  and  that  no  criticism  was  ever  made  of 
his  work  by  the  management;  that  he  was  not  discharged 
but  resigned  voluntarily  when  he  was  given  work  not  to 
his  liking.  One  feature  of  this  work  was  the  handling  of 
obituaries  which  he  claimed  was  beneath  his  dignity,  al¬ 
though  the  record  demonstrates  that  the  handling  of  obitu¬ 
aries  was  one  of  the  most  important  functions  of  a  news¬ 
paper  (R.  633-634,  791-794).  Another  phase  of  the  -work 
to  which  Mowers  objected  was  the  preparation  of  news  bul¬ 
letins  and  their  daily  broadcast.  Yet  the  record  shows 
that  Mowers  had  done  commercial  broadcasts  for  pay  as  a 
method  of  earning  additional  money  during  the  period  of 


49 


his  service  with  The  Press  Co.,  and  that  when  he  left  The 
Press  Co.  to  take  a  new  position  broadcasting  was  one  of 
the  duties  which  he  assumed  in  that  position.  Equally  im¬ 
portant  to  the  issues  in  the  case  was  Mowers’  testimony 
that  when  he  had  occupied  an  executive  position  before 
coming  to  The  Press  Co.  and  had  the  power  to  select  persons 
for  various  newspaper  assignments  he  exercised  that  power 
on  the  basis  “of  selectivity  based  on  experience  and  knowl¬ 
edge  of  human  nature  and  the  ability  of  the  people  them¬ 
selves”  and  almost  entirely  on  his  own  judgment  (R.  638). 

Petitioner  was  faced  with  a  difficult  problem  on  June  30, 
1937.  It  had  to  reduce  and  rearrange  its  staff,  to  select 
the  best  possible  staff  with  which  to  publish  but  six  issues 
a  week  from  among  those  who  had  helped  it  publish  thirteen 
issues  a  week.  There  were  roughly  two  men  for  every  po¬ 
sition. 

The  record  shows  that  in  the  reassignment  of  duties 
Mowers  was  assigned  to  some  of  the  work  that  Christman 
formerly  handled  and  that  Bradt  w’as  given  some  of  the 
work  Mowers  previously  had  looked  after.  All  three  were 
Guild  members.  Bradt  and  Mowers  were  retained  and 
Christman  discharged. 

(C)  The  proceedings,  findings  and  order  of  the  Board  are 
repugnant  to  due  process  as  guaranteed  by  the  Fifth  Amend¬ 
ment  to  the  Constitution  of  the  United  States. 

Board’s  Pre judgment  of  Instant  Case  as  Open-and-Shut 

In  its  answer  petitioner  insisted  that  the  Board  had  no  au¬ 
thority  in  law  to  issue  the  complaint  in  this  case  and  that 
petitioner  could  not  constitutionally  be  required  to  appear 
before  the  Board’s  Trial  Examiner  for  hearing  on  the  com¬ 
plaint.  The  rights  which  petitioner  reserved  by  way  of  ex¬ 
ceptions  to  the  complaint  are  guaranteed  to  petitioner  by  the 
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Fifth  Amendment  to  the  Constitution  of  the  United  States 
(R.  51). 

The  record  conclusively  establishes  that  the  Board 
prejudged  the  matters  charged  in  the  complaint.  As 
previously  shown  in  the  preliminary  statement  of  facts, 
while  the  dispute  between  petitioner  and  the  Guild  was  pend¬ 
ing  before  the  Mediator  of  the  Department  of  Labor  of  the 
State  of  New  York,  the  Guild  contacted  officials  of  the  Board. 
Subsequently  it  informed  its  membership  that  it  had  with¬ 
drawn  its  proceeding  before  the  State  Department  of  Labor 
and  had  preferred  charges  before  the  National  Labor  Rela¬ 
tions  Board  whose  officials  had  given  assurances  that  it  could 
obtain  a  better  deal  from  that  Board  than  it  could  obtain 
from  the  New*  York  Department  of  Labor.  (R.  489-491; 
956;  986;  Petitioner’s  Ex.  4.) 

The  witness  Craigie  testified  that  Wanhope,  one  of  the 
discharged  employees  named  in  the  complaint,  had  made  a 
statement  to  the  effect  that  the  Board  had  said  the  Guild 
had  an  open-and-shut  case  and  could  not  lose.  (R.  956.) 
Kraft  also  testified  that  within  the  first  few  weeks  after 
the  discontinuance  of  petitioner’s  morning  and  Sunday 
newspaper  the  Guild  announced  that  the  Board  had  said 
the  Guild  had  an  open-and-shut  case.  (R.  986.) 

After  petitioner  had  filed  its  answer  the  Board  cancel¬ 
led  a  hearing  set  for  September  7,  1937,  postponing  it 
until  further  notice.  Before  any  hearing  was  held,  the 
Guild  informed  its  members  that  a  new  complaint  was  to 
be  issued  by  the  Board  and  that  several  recent  conferences 
had  convinced  the  Board  that  the  case  was  invincible. 

This  prejudgment  by  the  Board  is  exposed  by  the  col¬ 
loquy  between  the  Chairman  of  the  Board  and  counsel 
for  petitioner  during  the  oral  argument  before  the  Board 
on  July  19,  1938. 

While  counsel  for  this  petitioner  was  arguing  that  the 
record  demonstrated  that  the  Board  had  violated  due  pro- 


51 


cess,  referring  in  the  course  of  his  argument  to  the  evidence 
as  to  the  Guild’s  statements  relating  to  the  Board’s  com¬ 
mitments  to  it,  the  Chairman  of  the  Board  asked  counsel  for 
this  petitioner  whether  he  believed  the  Chairman  or  either 
of  his  two  associates  on  the  Board  was  guilty  of  making 
such  commitments. 

Counsel  for  petitioner  replied  that  it  was  unnecessary 
for  him  to  answer  that  question;  that  the  record  was  full 
of  evidence  to  the  effect  that  the  Guild  had  assured  its 
membership  prior  to  the  issuance  of  the  complaint  and 
prior  to  the  opening  of  hearings  in  the  case  as  to  what  the 
Board  had  promised  to  do  in  the  matter;  that  at  no  time 
during  the  entire  proceeding  had  the  attorney  for  the 
Board  introduced  any  evidence  to  contradict  this  testi¬ 
mony  or  to  disprove  the  exhibits  which  were  in  the  record; 
that  on  the  second  day  of  the  trial  the  attorney  assigned 
by  the  Board  to  try  the  case  before  the  Board’s  Trial 
Examiner  had  stated  that  “The  Board  says  the  two  com¬ 
panies  have  violated  the  National  Labor  Relations  Act” 
and  “The  Board’s  position  is  that  both  companies  have 
violated  the  National  Labor  Relations  Act”.  (R.  13-14; 
162-163.) 

Whereupon  the  Chairman  of  the  Board  again  insisted 
that  counsel  for  this  respondent  state  whether  he  believed 
that  either  the  Chairman  or  his  associates  had  made  such 
commitments  and  when  counsel  again  replied  that  in  the 
light  of  the  record  it  was  unnecessary  for  him  to  make 
answer  to  that  demand,  the  Chairman  replied: 

“Mr.  Hanson,  you  know  that  is  sheer  demagoguery 
for  the  benefit  of  the  small  audience  to  your  rear”. 

Thereupon,  counsel  for  this  petitioner  asked  that  the 
Chairman’s  remarks  be  taken  down  and  made  a  part  of 
the  record  so  that  when  the  case  went  to  the  courts,  as  it 
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seemed  ultimately  certain  to  go,  this  further  evidence  of 
the  Board’s  bias  could  be  presented  to  the  courts. 

Counsel  for  this  petitioner  reserved  a  portion  of  his 
time  for  rebuttal  and  when  counsel  for  the  Guild  had  con¬ 
cluded  his  argument  counsel  for  petitioner  asked  the  Chair¬ 
man  of  the  Board  how  much  time  he  had  remaining.  To 
this  inquiry  the  Chairman  replied: 

44  You  have  four  minutes  if  you  think  it  will  do  you 
any  good”. 

To  that  statement  of  the  Chairman  counsel  for  this  peti¬ 
tioner  again  objected  asserting  that  he  did  not  like  cither 
the  inference  or  the  implication  or  the  bare  fact  of  the  state¬ 
ment  itself  and  again  asked  that  the  Chairman’s  statement 
be  taken  down  and  be  made  a  part  of  the  record  in  this  case. 
(R.  13-14.) 

The  innuendoes  attaching  to  the  remarks  of  the  Chairman 
of  the  Board  substantiate  petitioner’s  contention  that  the 
statements  of  the  Board’s  attorney,  regarding  the  position 
taken  by  the  Board  before  any  evidence  had  been  introduced 
on  the  merits,  reflected  a  predetermination  of  the  issues  in 
this  case. 

Creation  of  Extra-Statutory  Formulae  as  Substitutes  for 

Evidence 

The  Board’s  foreclosure  of  a  fair  and  impartial  hearing 
on  the  merits  of  this  case  is  further  demonstrated  by  its 
extra-statutory  creation  of  rigid  formulae  for  arriving  at 
findings  of  fact  without  weighing  all  the  evidence. 

Section  10  (c)  of  the  Act  provides  that — 

4  4  If  upon  all  the  testimony  taken  the  Board  shall  be 
of  the  opinion  that  any  person  named  in  the  complaint 
has  engaged  in  or  is  engaging  in  any  such  unfair  labor 
practices,  then  the  Board  shall  state  its  findings  of 
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fact  ...  If  upon  all  the  testimony  taken  the 
Board  shall  be  of  the  opinion  that  no  person  named  in 
the  complaint  has  engaged  in  or  is  engaging  in  any 
such  unfair  labor  practice,  then  the  Board  shall  state 
its  findings  of  fact  and  shall  issue  an  order  dismissing 
the  said  complaint.”  (Emphasis  supplied.) 

In  this  case  the  Board  has  flouted  the  foregoing  mandates 
of  Section  10  (c).  This  is  patent  from  its  habitual  disregard 
of  material  facts  which  have  been  conclusively  established 
by  the  evidence,  as  will  be  hereinafter  shown.  Such  pro¬ 
cedure  constitutes  a  flagrant  violation  of  due  process. 

This  technique  of  weighing  evidence  is  openly  defended 
by  the  Board  in  its  statement  of  so-called  ‘ 4 principles”  set 
forth  in  its  Third  and  Fourth  Annual  Reports  for  1938  and 
1939.  In  those  reports  the  Board  presumes  to  enunciate  cer¬ 
tain  criteria  for  proving  the  elements  of  violations  of  Sec¬ 
tion  8(1)  and  (3)  of  the  Act.  Upon  analysis  it  is  undeniable 
that  these  criteria  have  the  operation  and  effect  of  substi¬ 
tuting  rigid  formulae  for  evidence.  The  Board  lists  certain 
factors  which,  as  applied  to  particular  cases,  are  treated  as 
though  they  were  ultimate  facts  to  which  certain  legal  con¬ 
sequences  invariably  attach. 

This  usurpation  of  power  to  set  up  extra-statutory  formu¬ 
lae  of  illegality  in  complete  disregard  of  the  mandates  of 
10  (c)  of  the  Act  places  intuition,  conjecture  and  suspicion 
above  proof. 

[Many  courts  have  condemned  this  infringement  of  the 
fundamentals  of  due  process.  The  following  are  illustra¬ 
tive: 

NLRB  v.  Lion  Shoe  Co.,  97  F.  (2d)  448  (C.C.A.  1st, 
1938) ; 

NLRB  v.  Fainblatt,  98  F.  (2d)  615  (C.C.A.  3d,  1938), 
reversed  on  a  jurisdictional  point  in  306  U.  S.  601 
(1939) ; 


Ballst on-Still wat e r  Knitting  Co.  v.  NLRB ,  9S  F.  (2d) 
75S  (C.C.A.  6th,  1938) ; 

NLRB  v.  Union  Pacific  Stages,  Inc.,  99  F.  (2d)  153 
(C.C.A.  9th,  1938). 

Similarly  the  courts  have  reversed  the  Board  for  hiding 
behind  the  label  of  “ background "  as  a  substitute  for  evi¬ 
dence  of  discrimination  based  upon  an  anti-union  bias.  On 
close  examination  the  word  “ background ”  is  exposed  as  a 
verbalistic  device  to  take  the  place  of  specific  evidence  of 
discrimination. 

Mr.  Justice  Roberts  in  NLRB  v.  Sands  Mfg .  Co..  306  U.  S. 
332  (1939)  unequivocally  condemned  such  procedure  in 
characterizing  the  “ background "  testimony  of  two  em¬ 
ployees  upon  which  the  Board  relied  as  “not  in  any  event 
amounting  to  a  scintilla.”  A  similar  view  was  taken  of  the 
euphonious  “background”  testimony  in  NLRB  v.  Union 
Pacific  Stages,  Inc.,  supra: 

“In  arriving  at  the  conclusion  that  these  drivers  were 
discharged  contrary  to  the  Act,  the  Board  relies  to  a 
large  extent  upon  what  it  terms  background.  In  de¬ 
veloping  this  perspective  the  ordinary  judicial  ap¬ 
proach  to  the  consideration  of  evidence  is  abandoned 
and  a  novel  method  invoked  by  which  statements  made 
by  dissatisfied  employees  upon  their  examination  in 
chief  are  quoted  to  support  some  of  the  findings  of  the 
Board,  although,  in  specific  instances,  this  evidence  was 
modified  or  eliminated  by  admissions  made  on  cross 
examination.  On  the  other  hand,  testimony  of  the  Com¬ 
pany  officials  .  .  .  even  where  apparently  corroborated, 
was  invariably  disregarded  where  there  was  a  conflict 
in  the  evidence.  (At  p.  158.) 

“The  order  of  the  Board  .  .  .  rests  upon  the  same 
background  ...  If  that  background  as  developed  by 
the  Board  is  wrong,  then  it  follows  that  its  determina¬ 
tion  that  the  discharges  .  .  .  were  the  result  of  their 
union  activities  ...  is  likewise  wrong  .  .  .  (At  p.  175.) 
“We  have  carefully  examined  the  evidence  in  this 
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case,  not  for  the  purpose  of  making  our  own  findings, 
but  to  ascertain  if  the  findings  made  by  the  Board  are 
supported  by  the  evidence.  Because  the  discharged 
drivers  admittedly  were  guilty  of  infractions  of  the 
respondent’s  rules  and  regulations  the  Board  has 
sought  to  show  that  these  breaches  were  trifles  and  that 
the  real  reason  for  the  discharges  was  the  union  ac¬ 
tivities  of  the  drivers.  It  thus  ignores  or  minimizes  the 
violations  and  bases  its  order  on  what  is  referred  to  as 
‘background,’  which  we  have  shown  is  not  correctly  pre¬ 
sented  or  rightly  interpreted  and  therefore  not  to  be 
relied  upon.  Not  only  is  there  no  evidence  which  shows 
that  respondent  was  seeking  for  an  opportunity  to  dis¬ 
charge  these  drivers,  but  there  is  affirmative  evidence 
to  establish  the  contrary  conclusion.’ ’  (At  p.  176.) 

The  same  considerations  apply  to  this  case,  except  that 
the  Board  in  its  decision,  apparently  to  avoid  further  ju¬ 
dicial  rebukes,  cleverly  puts  “background”  material  under 
three  headings  only  one  of  which  is  expressly  entitled — “A. 
The  background  of  the  unfair  labor  practices.”  Even  a 
cursory  reading  of  the  matter  under  the  headings — “B  (In¬ 
terference,  restraint  and  coercion”)  and  “C  (The  dis¬ 
charges:  Events  leading  up  to  the  merger.”)  reveals  a  good 
deal  of  “background”  coloring  which  turns  out  to  be  only 
wishful  thinking  (R.  1219;  1221;  1223).  Into  the  “back¬ 
ground”  the  Board  weaves  only  inferences  derived  from 
bits  of  evidence  favorable  to  its  findings.  It  flatly  refused 
to  believe  any  of  the  evidence  creating  contrary  inferences, 
even  when  it  was  the  uncontradicted  evidence  of  its  own 
witnesses . 

Preconceived  Pattern  of  Board7  s  Complaint 

Further  substantiation  of  the  Board’s  preconceived  de¬ 
sign  in  this  case  is  found  in  the  fact  that  at  the  very  outset 
its  complaint  named  only  six  officers  of  the  Guild  as  having 
been  discharged  by  reason  of  their  Guild  activity.  This  was 
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not  a  mere  coincidence.  The  Board’s  decision  stated  that 
44 .  .  .  in  the  selection  as  made,  27  of  the  29  employees  dis¬ 
missed  were  Guild  members,  including  6  of  its  9  officers.  All 
of  those  named  in  the  complaint  were  active  members  of  and 
office  holders  in  the  Guild.”  (R.  1224.)  (There  were,  of 
course,  discharges  in  all  departments,  affecting  more  than 
150  employees.)  The  Board’s  original  complaint  alleged 
that  six  persons  had  been  discharged  because  of  their  Guild 
activity.  These  six  persons  were  the  six  officers  referred 
to  by  the  Board.  These  were  also  the  very  six  of  the  nine 
Guild  officers  named  in  the  charges  filed  with  the  Board  by 
the  Guild. 

Why  was  the  Board’s  complaint  limited  to  the  six  officers 
included  in  the  Guild’s  charges?  There  is  only  one  answer. 
The  Board  was  following  its  formulae  or  pattern  that  dis¬ 
charge  of  officers  of  a  union  created  an  open-and-shut  case 
of  discrimination. 

There  was  an  apparent  lack  of  investigation  prior  to  the 
issuance  of  the  complaint.  In  fact  the  record  shows  that 
Frank  P.  Mohan,  one  of  the  persons  named  by  the  Board  in 
its  complaint,  stated  that  he  did  not  know  the  charges  had 
been  filed,  that  he  would  not  have  approved  of  them  if  he  had 
known  and  that  he  did  not  feel  that  he  had  been  discrimi¬ 
nated  against  because  of  his  Guild  activities.  Only  at  the 
hearing  did  the  Board  amend  its  complaint  by  striking  out 
Mohan’s  name.  But  this  did  not  deter  the  Board  from  using 
its  formula  that  the  discharge  of  union  officers  called  4 4  three 
strikes”  on  the  petitioner  before  any  evidence  was  intro¬ 
duced. 

This  is  further  demonstrated  by  the  following  colloquy 
showing  that  even  after  the  complaint  had  been  amended 
and  before  it  was  served,  the  attorney  for  the  Board  ad¬ 
mitted  that  he  had  not  drawn  the  amended  charge  which 
the  Guild  was  to  file  and  upon  which  the  amendment  in  the 
complaint  was  based : 
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“Mr.  Levin:  There  is  one  document  which  1  wish  to 
submit  and  that  is  an  amended  charge  to  conform  to 
the  amended  complaint ,  a  formal  matter  which  is  usu¬ 
ally  done  in  these  cases.  (Emphasis  supplied.) 

“I  have  not  as  vet  drawn  the  amended  charge,  but 
I  will. 

“Mr.  Nixon:  1  have  the  right  to  serve  an  answer  to 
that  amended  complaint  if  as  and  when  I  see  it. 

“Mr.  Levin:  That  is  an  amended,  charge  that  the 
Guild  is  to  file.  It  is  amended  in  the  record.  I  did  not 
intend  to  make  a  formal  amended  complaint ,  but  will  do 
so  if  I  am  so  directed .  (Emphasis  supplied.) 

“Mr.  Nixon:  It  is  very  difficult  to  find  out  the  re¬ 
spects  in  which  you  amended  it.  I  would  like  to  serve 
an  answer  to  the  amended  complaint. 

“Trial  Examiner  Bokat:  I  think  it  would  be  in  good 
order  to  serve  an  amended  complaint  so  that  the  record 
would  be  clear.  (R.  757.) 

This  is  in  violation  of  Section  10  (b)  of  the  Act  which 
reads : 


“Whenever  it  is  charged  that  any  person  has  en¬ 
gaged  in  or  is  engaging  in  any  such  unfair  labor  prac¬ 
tice,  the  Board,  or  any  agent  or  agency  designated  by 
the  Board  for  such  purposes,  shall  have  power  to  issue 
and  cause  to  be  served  upon  such  person  a  complaint 
stating  the  charges  in  that  respect,  ...” 

It  also  clearly  reveals  that  the  attorney  for  the  Board  had 
considered  that  it  was  his  function  to  draw  the  amended 
charge  on  behalf  of  the  Guild.  There  could  be  no  clearer 
instance  of  the  prejudgment  of  this  case.  Instead  of  the 
Board  acting  upon  charges  filed  with  it,  the  attorney  for 
the  Board  appointed  himself  as  the  agent  of  the  Guild  in 
filing  a  charge. 

Moreover,  there  is  nothing  in  the  record  to  show  that  the 
Guild  had  nine  officers  or  who  those  officers  were.  And 
there  is  no  evidence  that  petitioner  knew  the  Guild  had  nine 
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officers  or  who  those  officers  were.  There  is  no  evidence  that 
Scannell  or  AVanhope  were  officers  at  the  time  they  were 
dismissed. 

Yet  in  its  decision  the  Board  again  relies  on  the  pattern 
set  by  the  Guild’s  charges.  It  found  that  six  out  of  the  nine 
Guild  officers  were  discharged  and  used  that  finding  to 
bolster  its  conclusion  that  petitioner  had  discriminated 
against  the  four  persons  ordered  reinstated.  (R.  1225- 
1228.) 


Systematic  Disregard  of  Evidence  Favorable  to  Petitioner 

The  prejudgment  of  the  Board  according  to  stereotyped 
formulae  of  its  own  creation  is  clearlv  revealed  bv  its  svs- 

f  *  •> 

tematic  disregard  of  any  evidence  contradictory  of  infer¬ 
ences  favorable  to  the  Board.  The  following  are  illustrative : 

1.  The  Board  refused  to  give  any  effect  to  the  context  and 
the  circumstances  surrounding  the  few  isolated  statements 
of  Lewis  irrefutably  establishing  that  they  were  not  coercive 
or  anti-union. 

2.  The  Board  gave  no  probative  force  do  the  overwhelm¬ 
ing  evidence  that  there  was  no  surveillance  of  the  Guild’s 
activities  but  rather  that  Guild  affairs  were  constantly  dis¬ 
cussed  in  loud  office  conversation. 

3.  The  Board  closed  its  eyes  to  substantial  evidence  which 
contradicted  and  destroyed  every  inference  drawn  by  the 
Board  to  bolster  its  preconceived  conclusion  that  Scanned, 
Wanhope,  Christman  and  Mowers  were  discharged  because 
of  their  Guild  membership  and  activity. 

Nothing  but  a  well-ordered  plan  of  casting  aside  any  evi¬ 
dence  which  might  expose  the  untenability  of  its  findings 
of  fact  can  explain  the  omission  of  all  reference  in  such  find¬ 
ings  to  the  criteria  of  fitness  and  merit  as  applied  in  the 
selection  of  editorial  employees  subsequent  to  the  reduction 
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of  petitioner's  operations.  Xo  one  of  the  Board’s  witnesses 
cited  a  specific  example  of  discrimination.  On  the  other 
hand  all  witnesses  who  were  asked,  including  Flood  (R.  867- 
868),  Jackson  (R.  771),  Mohan  (R.  836),  Kraft  (R.  983), 
Doran  (R.  1029),  Charles  L.  Mooney  (R.  1040),  Kimball  (R. 
1051),  John  Mooney  (R.  1073)  and  White  testified  that  their 
Guild  membership  had  never  resulted  in  any  act  of  dis¬ 
crimination  by  petitioner.  The  Board  repeatedly  referred 
to  such  testimony  as  “negative”. 

The  Court  will  look  in  vain  for  a  single  statement  in  the 
findings  of  the  Board  as  to  Scanned,  Wanhopc,  Christman 
and  Mowers,  indicative  of  the  mass  of  evidence  in  the  record 
regarding  the  judgment  of  their  qualities  upon  the  basis  of 
merit  and  suitability  for  editorial  assignments.  A  reason¬ 
able  mind  would  reject  as  improbable  and  fanciful  the  un¬ 
varying  rejection  of  evidence  unfavorable  to  the  Board’s 
rigid  pattern  of  prejudged  facts  and  their  consequences. 

A  glaring  illustration  of  this  resort  to  mere  intuition  that 
does  not  yield  to  evidence  is  the  so-called  “constructive” 
discharge  of  Mowers  who  had  voluntarily  resigned  because 
his  duties  had  been  changed. 

The  Board  disagreed  with  the  finding  of  the  Trial  Ex¬ 
aminer  that  Mowers’  resignation  did  not  violate  the  Act. 
Yet  in  its  findings  the  Board  is  strangely  silent  regarding  the 
“surrounding  circumstances”  which  the  Trial  Examiner 

said  he  considered.  Those  circumstances  conclusivclv 

•• 

showed  that  prior  to  his  resignation  Mowers  never  com¬ 
plained  to  petitioner  of  his  assignments  or  requested  other 
duties  but  after  he  had  voluntarily  resigned  he  built  up 
insincere  and  unfounded  objections  to  his  former  assign¬ 
ments.  He  then  protested  that  the  handling  of  obituaries, 
a  most  important  function  of  a  newspaper,  was  in  the  nature 
of  a  “chore”  and  that  the  preparation  of  news  bulletins  for 
broadcasting  was  beneath  his  dignity,  the  very  activity  he 
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was  then  engaging  in  while  working  for  others  than  the 
petitioner. 

In  striking  contrast  is  the  readiness  of  the  Board  to  refer 
to  evidence  of  fitness  and  merit  in  its  finding  of  fact  that 
Andrews  was  not  discharged  because  of  his  union  member¬ 
ship  and  activity.  In  that  finding  the  Board  stated  that 
after  petitioner  reduced  its  operations 

“Andrews’  duties  were  taken  over  by  Flood,  a  Guild 
member  with  greater  senioritv  *  *  *  While  Andrews 
had  greater  seniority  in  the  sports  department,  David¬ 
son  had  more  copy  desk  experience.” 

Why  did  the  Board  reject  all  similar  evidence  as  to  Scan¬ 
ned,  Wanhope,  Christman  and  Mowers?  Why  did  it  pick 
favorable  evidence  only  when  it  was  in  support  of  the 
findings  which  it  had  assured  the  Guild  would  be  made  long 
before  the  trial  of  the  case  was  begun  ? 

Procedural  Due  Process  Violated  by  Lack  of  Fair  and 

Impartial  Hearing 

If  a  fair  and  impartial  hearing  does  not  appear  to  have 
been  granted  by  the  Board,  a  question  of  law  is  presented 
for  review  of  the  court. 

In  Inland  Steel  Co.  v.  NLRB ,  decided  by  the  Circuit  Court 
of  Appeals  for  the  Seventh  Circuit,  Jan.  9,  1940  (not  yet  re¬ 
ported),  5  Labor  Delations  Reporter  560,  the  Court  said: 

“The  Act  authorizes  the  Board  to  enter  an  order  upon 
a  complaint  alleging  unfair  labor  practices,  only  after 
a  ‘hearing.’  This  must  mean  a  trial  by  a-  tribunal  free 
from  bias  and  prejudice  and  imbued  with  the  desire  to 
accord  to  the  parties  equal  consideration.  There  is  per¬ 
haps  no  ynorc  important  right  to  which  litigants  arc  en¬ 
titled  than  that  they  be  given  such  a  trial.  Its  impair¬ 
ment,  ipso  facto ,  brings  the  court ,  and  administrative 
bodies  as  well,  into  public  disrepute,  and  destroys  the 
esteem  and  confidence  which  they  have  enjoyed  so  gen - 
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erally.  Time  and  experience  have  demonstrated  that 
the  public,  as  well  as  litigants,  will  tolerate  the  honest 
mistakes  of  those  who  pass  judgment,  but  not  the  biased 
acts  of  those  who  would  deprive  litigants  of  a  fair  and 
impartial  trial.  Foremost  among  the  responsibilities 
imposed  upon  a  reviewing  court,  is  to  make  sure  that 
this  foundation  of  our  Judicial  system  be  not  under¬ 
mined.”  (Emphasis  supplied.) 

In  Montgomery  Ward  &  Co.  v.  NLRB,  103  F.  (2d)  147 
(C.  C.  A.  8th,  1939),  the  court  held  that  where,  as  in  that  case, 
due  process  had  been  violated  by  reason  of  unfairness  of 
trial,  the  court  will  not  determine  the  sufficiency  of  the  evi¬ 
dence  as  to  any  of  the  matters  involved,  citing,  Ford  Motor 
Company  v.  NLRB,  305  U.  S.  364  (1939). 

The  Trial  Examiner  and  the  Board  for  whom  he  was  act¬ 
ing  were  guilty  of  obvious  bias  in  this  case.  Instead  of 
playing  the  role  of  impartial  arbiters,  from  the  very  outset 
they  assumed  the  role  of  partisans.  It  is  believed  that  a 
reading  of  the  entire  record  will  convince  a  reasonable  mind 
that  the  Trial  Examiner  and  the  Board  viewed  their  func¬ 
tion  as  that  of  an  advocate  for  the  Guild.  Throughout  the 
record  there  is  evidence  of  prejudice  and  hostility  towards 
the  petitioner. 

As  was  said  by  the  court  in  Montgomery  Ward  and  Co. 
v.  NLRB,  supra,  at  page  156: 

4  4  This  fault  runs  throughout  the  hearing.  These 
matters  were  called  to  the  attention  of  the  Board  in  ex¬ 
ceptions  filed  to  the  intermediate  report  of  the  ex¬ 
aminer.  They  were  not  recognized  nor  rectified  in  any 
instance.” 

Likewise,  in  this  case  the  petitioner  filed  exceptions  which 
challenged  every  finding  of  fact  and  conclusion  of  law  in 
controversy  herein.  (R.  1171-1208.)  Yet  the  Board  brushed 
aside  the  exceptions.  It  failed  not  only  to  correct  any  of  the 
findings  of  the  Trial  Examiner  to  which  this  petitioner  ex- 
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ecpted  but  it  went  further  in  overruling  practically  all  of 
the  findings  of  the  Trial  Examiner  which  were  favorable  to 
petitioner.  To  a  reasonable  mind  it  would  seem  uncon¬ 
ceivable  that  the  Board’s  pattern,  by  which  iron-clad  for¬ 
mulae  are  substituted  for  evidence,  actually  turned  out  to 
coincide  almost  100%  with  the  prejudged  ultimate  facts  that 
tin*  Board  had  assured  the  Guild  would  make  the  case 
invincible. 

While  it  is  not  claimed  that  all  of  tin*  procedure  before 
the  Trial  Examiner  condemned  in  t lie  Inland  Steel  ('<>nt- 
pan/t  case,  supra,  occurred  in  the  instant  case,  it  is  never¬ 
theless  undeniable  that  the  court's  unqualified  condemna¬ 
tion  of  the  absence*  of  the  elements  of  due  process  in  tin* 
Board's  procedural  system  apply  with  equal  force  to  this 
case.  In  the  Inland  ease  there  was  overwhelming  evidence 
of  sabotaging  any  testimony  favorable  to  the  employer/' 

In  this  case  there  was  systematic  disregard  of  any  evi¬ 
dence  favorable  to  petitioner.  As  was  said  in  X Lit II  r.  I  ’ ni <>n 
Pacific  Stapes,  Inc.,  supra: 

“  flic  Board  vaguely  sanctioned  certain  statements 
of  evidence  by  minglingthem  with  its  findings,  without 

Mr.  (leorge  <  >.  Prut!,  ('lari'  Tri:il  Kxaminer.  admitted  in  his  testimony 
before  tin*  Motive  Committee  I  n vest  limiting  t lit*  Labor  and  Warner  Art,  at 
1  that  Wood,  the  Trial  Kxaminer  in  the  / uhnnl  (have  wav  unfair. 

I  lie  testified  as  follows: 

"A.  *  "  *  What  occurred  was  that  tin*  Hoard  had  received  a  criti- 

I  cism  of  tin*  conduct  of  a  Trial  Kxaminer 
I  "g.  (  I nterposing. )  Mr.  Wood.’ 

“A.  Mr.  Wood  in  :his  cave,  and  requested  that  I  assign  >oiii"  one  to 
read  the  record  and  report  to  me,  and  I  in  turn  to  the  Hoard,  on  the  eon- 
duet  of  the  hearing  hy  the  Trial  Kxaminer.  paying  particular  attention 
to  get  out  of  the  record  the  things  that  we  thought  were  wrong,  that  the 
Trial  Kxaminer  had  done  wrong.  And  we  have  here  a  lengthy  document 
consisting  of  a  number  of  pages  of  things  that  we  thought  the  Trial  Kx- 

uiner  had  done  u  rong. 

”g.  So  you  agreed  with  the  Circuit  Court  of  Appeal'  in  the  I  uhnnl  case 
that  in  this  cave  Mr.  Wood  was  not  a  fair  and  impartial  Trial  Kxaminer. 
?  is  that  correct  .’ 

"A.  Yes." 
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noting  *  *  *  that  this  evidence  had  been  changed 

or  modified  upon  cross  examination,  or  shown  to  be 
incorrect  by  other  admitted  or  established  facts.” 

The  Board’s  procedure  violates  the  fundamental  prin¬ 
ciple  of  due  process  that  “one  should  not  be  a  judge  in 
one's  own  case."  The  Board  has  gone  beyond  its  powers 
under  the  Act  to  set  up  an  administrative  procedure  by 
which  it  combines  within  itself  the  functions  of  prosecutor, 
judge  and  jury.  It  has  previously  been  shown  that  in  this 
case  the  Board  had  made  up  its  mind  on  the  basis  of 
charges  filed  with  it  by  the  Guild.  Even  before  the  com¬ 
plaint  was  issued  the  Board  in  its  own  mind  had  decided 
that  the  case  against  the  respondent  was  unassailable. 

The  Board  proclaims  that  in  theory  the  Trial  Examiner 
has  no  connection  with  the  Board  itself,  ll  claims  further 
that  the  Trial  Examiner  does  not  have  any  contact  with  the 
regional  oflices  or  officers  with  respect  to  the  conduct  of  the 
hearing;  that  he  is  never  assigned  at  the  request  of  a 
regional  director  or  Board  attorney;  that  he  knows  noth¬ 
ing  of  the  case  except  to  the  extent  of  familiarizing  him¬ 
self  with  the  pleadings.  It  is  furl  her  claimed  that  the  Trial 
Examiner  and  the  Board's  attorney  are  independent  of 
each  other  in  connection  with  the  hearing. 

But  in  practice  these  claims  are  found  to  be  unsupported. 
In  cases  which  have  already  been  reviewed  by  the  courts, 
it  has  been  shown  that  respondents  have  been  often  sub¬ 
jected  to  denial  of  due  process  by  the  arbitrary  action  of 
the  Trial  Examiner.  Inland  S/<cf  ('<>.  r.  XLIUt,  siij/ra: 
Mnnl ffantrri/  Ward  <('  (’a.  r.  A  /,///>.  sn/ira. 

'file  exceptions  filed  by  petitioner  to  the  Intermediate 
Report  of  the  Trial  Examiner  in  this  case  support  the  con¬ 
tention  that  there  have  been  numerous  violations  of  due 
process  in  the  conduct  of  the  hearing  before  the  Trial 
Examiner. 


Since  the  petit  ion  was  filed  in  this  case  the  testimony 
before  the  House  Committee  Investigating  the  Labor  Board 
and  Wanner  Act  fully  substantiate  the  charges  that  the 
Trial  Examiner  in  practice  frequently  does  not  follow  the 
accepted  and  essential  principles  associated  with  a  fair  and 
impartial  proceeding.  It  was  shown  that  the  Trial  Ex¬ 
aminer  is  in  frequent  contact  with  Washington  and  that 
some  of  his  rulings  on  evidence  and  decisions  were  dictated 
by  otKcers  of  the  Board,  including  its  Child’  Trial  Examiner 
and  its  (leneral  Counsel.  This  testimony  is  relevant  to  peti¬ 
tioner's  contention  that  the  procedural  processes  sanctioned 
l>v  the  Board  are  repugnant  to  due  process. 

The  Chief  Trial  Examiner,  Mr.  (Jeoruo  ( ).  IVnIt,  testified 
to  that  effect.  lb*  also  testified  that  orders  transferring 
eases  to  the  Board  were  issued  even  though  the  Trial  Ex- 
aminer  had  prepared  a  draft  of  his  intermediate  report. 
The  staff  of  the  Board  called  this  snatching"  the  case 
from  the  Trial  Examiner.1 


1  Tiw  following  are  a  few  of  numerous  illustrations  of  undue  interfer¬ 
ence  with  the  supposedly  impartial  conduct  of  the  Trial  Kxaminer  during 
the  course  of  the  hearing. 

”ty  I>n‘t  it  a  fact  t lint  alter  you  became  the  Chief  Trial  Kxaminer  of 
tin*  National  Labor  Uelations  Hoard,  the  attorney  that  was  assigned  by 
the  Hoard  to  prosecute  or  present  t h i -  case  communicated  with  you.  asked 
your  adviee  on  matters  in  connect  ion  with  tin*  case,  that  you  assigned  the 
Trial  Kxaminer.  that  the  Trial  Kxaminer  corresponded  with  you  during 
the  course  of  the  hearing,  that  you  talked  with  Hob  Watts  in  the  Hoard’s 
ofliee  here  about  matters  in  the  cum*,  that  you  communicated  with  or  re 
ceived  communications  from  the  attorney  dui’inir  the  trial  of  the  case.' 

“A.  Well,  to  break  up  your  question,  lirst.  the  letters  that  you  have 
introduced  show  that  alter  I  was  Chief  Trial  Kxaminer  1  received  letters 
from  the  attorney  assigned  by  the  Hoard  to  try  the  case.  Those  that  you 
have  introduced  show  that. 

“(y  What  is  your  recollection  as  to 

“A.  (Interposin'?.)  I  assigned  the  Trial  Kxaminer. 

*‘<y  liiirht. 

**A.  1  don't  recall  just  wliat  communications  passed  between  the  Trial 
Kxaminer  and  myself  as  Chief  Trial  Kxamitier.  I  am  quite  sure  that 
there  were  some.  I  don't  recall  now  ivh.ut  they  are.  1  have  no  independent 
recollection  of  talkim?  with  Mr.  Watts  about  the  case,  but  l  mav  have  done 
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It  is  obvious  that  under  such  a  procedure  a  Trial  Ex¬ 
aminer  cannot  exercise  an  impartial  function  but  is  con¬ 
strained  to  comply  with  the  wishes  of  the  Board  or  its  ofli- 

_ 

that.  Docs  that  answer  your  question/  I  believe  I  have  covered  all  of  j 
the  parts  of  it. 

"Q.  I  show  you  a  copy  of  a  letter  dated  December  10,  1937,  from  you 
to  William  If.  Kinder.  Trial  Kxamincr  in  this  ease,  and  ask  you  if  you 
prepared  and  sent  the  original  of  this  communication  to  the  Trial 
Kxauiiner. 

"A.  Yes,  I  sent  that. 

"Mr.  'Poland:  I  offer  in  evidence  the  document  identified  by  the  witness. 

“(Copy  of  communication  from  (leorire  0.  Pratt  to  William  IT  Kinder 
dated  December  10,  1037.  as  read  below,  was  received  in  evidence  and 
marked  Kxhibit  Xo.  ”>(>(>.) 

".Mr.  Tola  ml:  Mr.  Keilly! 

"Mr.  KVi’ly:  Kxhibit  ”>(>(>.  This  is  from  Ceorye  < ).  Pratt  to  Mr.  Win.  IT 
Kinder.  Date.  December  10.  1937.  Subject,  Kajde-Pichcr  Company  Case 
C-7 *J  and  C-73  ( Bending): 

"‘While  it  is  (rue  that  there  is  no  allegation  of  dotation  of  $  (2)  in  the 
eoin/ilnint.  there  is  allegation  of  riolation  of  s  (J)  nnd  it  is  alleged  that 
the  res/iondents  maintained  or  rather  continued  the  relationdd p  that  theg 
had  u'ilh  the  old  Tri-State  f’uion  irilh  the  neie  .1.  h\  of  /..  I’nion.  The 
continuance  of  such  relationship  might  teed  he  shoirn  in  evidence  am! 
become  the  basis  for  a  cease  and  desist  ordt  r  nndt  r  "  (  1  ).  althongh  the 
Hoard  might  not  wish  to  order  the  disestablishment  of  the  J.  F.  of  I..  under 
s  (:J ).  (  Kmphasis  supplied.) 

"‘For  example ,  eridenee  might  la-  offered  to  shoo'  that  ojjieials  or  per¬ 
sons  oecn  pging  sn  per  risorg  positions  with  the  respondent  directed  Fee  defic¬ 
it  ies  of  the  J.  /•'.  of  /..  I’nion.  It  ironhl  be  <  •ntirelg  proper  to  shoir  sneh 
farts  in  evidence  even  though  no  violation  of  N  ( g )  /re re  alleged ,  Sneh 
eridenee  o'onfd  big  the  basis  for  an  order  directing  the  respondent  to  cease 
an/l  desist  through  its  sn  per  risorg  officials  from  their  violation  of  '  (  1 ). 
There  are  mang  other  possibilities  irhieh  I  cannot  possiblg  can  no  rate. 

(  Kmphasis  supplied.) 

"'/  think,  therefore,  that  gon  mag  hare  and  nig  limited  Hoard  counsel 
in  the  presentation  of  evidence  bearing  on  the  con  nee!  ion  belirei  n  respond¬ 
ents  and  the  new  .!.  F.  of  I..  I  nion  and  I  suggest  that  hereafter  gon  bear 
in  min< /  the  fact  that  s  (  1 )  is  a  rerg  broad  section  irhieh  ironhl  permit  a 
broad  latitude  in  the  i nt  Cod  net  ion  of  eridenee  and  that  the  absence  of  an 
allegation  of  violation  of  s  ( ‘J )  bears  chieflg  on  the  question  of  n  medg  and 
not  on  the  question  of  admission  of  eridenee.  (Kmphasis  supplied.) 

“  *1  am  very  .triad  to  know  that  the  case  is  jroinjr  as  smoothly  as  you 
indicate. 


"  *(  lop/Id* 

"By  Mr.  'Poland : 

"(t>.  Now  Mr.  Pratt,  isn’t  it  a  fact  that  in  this  case  and  in  the  eommuni- 
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cers  in  the  conduct  of  the  hearing  because  of  the  fear  that 
the  case  might  be  taken  away  from  him  at  any  stage  of  the 
^proceedings.  This  is  but  one  among  many  devices  by  which 


I  cation  just  read  by  Mr.  Kcilly.  that  you  were  directing  the  Trial  Examiner 
j  in  connection  with  the  admission  or  the  exclusion  of  evidence  in  this  case? 
I  “A.  I  made  that  suggestion  as  the  letter  shows:  ges. 

“Q.  And  it  was  your  position,  was  it  not,  that  there  was  no  charge  of 
j  S  (2)  against  the  company,  that  the  company  had  dominated  the  A.  F.  of  L. 
Union,  but  that  you  construed  that  under  Section  8(1)  of  the  Act,  that 
such  evidence  was  admissible  and  proper  in  support  of  the  allegation  of 
j  3(3)? 

“A.  I  think  the  letter  states  my  position  just  like  that. 

**(y  Is  your  position  the  same  now? 

“A.  Yes,  I  think  under  8(1)  that  evidence  is  admissible,  under  8  (1).” 
(Page  117.) 

I  “A.  *  *  *  /  want  to  he  quite  frank  with  the  Committee.  There  have 
been  rases  where  because  of  the  nature  of  the  case,  of  the  issue  involved. 
1  have,  before  the  Trial  Examiner  has  gone  oat,  told  him  what  kind  of 
ease  it  was ,  and  have  said  that  to  him.  Bat  that  is  not  mg  usual  practice, 
but  that  has  been  done."  (Emphasis  supplied.)  (Page  130.) 

“Bv  Mr.  Toland:  (Pages  139,  160,  161.) 

“Q.  Mow  Mr.  Pratt,  do  gou  have  ang  recollection  of  ang  other  cases  in 
which  orders  were  issued  transferring  the  case  to  the  Board,  notwithstand¬ 
ing  the  fact  that  the  'Trial  Examiner  at  that  time  had  prepared  a  draft 
of  his  intermediate  report  ?  (  Emphasis  supplied.) 

“A.  There  have  been  such  cases. 

**Q.  Can  you  recall  the  names  of  the  cases? 

“A.  T  can’t.  1  know  by  Trial  Examiners  rather  than  names  of  cases. 
“Q.  Do  you  recall  the  Killefer  case,  Mr.  Pratt  ? 

1“‘A.  Yes,  that  is  one  of  them. 

“Q.  I  show  you  a  list  furnished  to  me  by  Mr.  Fahv  in  answer  to  my 
letter  of  November  1st,  and  I  ask  you  to  take  this  list  and  see  if  you  can 
•  recall  the  cases  that  the  Trial  Examiner,  even  though  an  order  had  been 
issued  transferring  the  case  to  the  Board,  prepared  an  intermediate  report 
J  or  consulted  with  the  Review  Attorney  in  connection  with  the  preparation 
I  of  proposed  findings  of  fact  and  conclusions  of  law. 

“A.  Let’s  take  those  one  at  a  time,  Mr.  Toland. 

*‘Q.  All  right.  Let’s  take  Trial  Examiners  first. 

“A.  All  right.  Where  the  Board  transferred  the  case  to  it,  even  though 
I  the  Trial  Examiner  had  at  the  time  of  the  transfer  prepared  a  draft  of  his 
I  intermediate  report. 

**Q.  And  also  any  subsequent  drafts  or  subsequent  reports  prepared  by 
the  Trial  Examiner  after  the  case  had  been  transferred. 

“A.  I  would  just  rather  take  that  first  category,  take  one  category  at 
a  time.  The  first  one.  Brown  Paper  Mill  Company.  The  Killefer  Manu¬ 
facturing  Company,  that  you  have  already  referred  to.  I  believe  Interstate 
Aircraft  is  one,  and  1  believe  the  Peninsular  and  Occidental  Steamship 
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the  Trial  Examiner  is  made  subservient  to  the  will  of  the 
Board. 

When  it  suits  the  Board’s  convenience,  it  describes  the 
Trial  Examiner  as  an  4 ‘agent”  of  the  Board,  implying  a 


Company.  Now  there  are  on  this  list  many  other  cases,  many  cases  the 
hearing:  of  which  had  closed  long:  before  I  came  with  the  Board. 

*‘Q.  Yes.  I  am  only  asking:  since  you  have  been  appointed  Chief  Trial 
Examiner  or  within  your  knowledge  of  any  cases  prior  to  that. 

“A.  Yes.  Now  that’s  the  first  category,  where  they  prepared  some 
thing  prior  to  the  Board's - 

“Q.  (Interposing.)  Order. 

“A.  Order. 

"Q.  Now  the  second  category  is  where  the  Board  issued  its  order  trails 
forring  the  case,  and  thereafter  there  came  into  your  possession  an  inter 
mediate  report  or  a  draft  of  an  intermediate  report  from  the  Trial  Exam 
iner. 

“A.  Well,  now,  in  that  category  fall  certain  cases,  Mr.  Toland,  such  as 
Eagle-Picher  case,  where  it  was  a  Board  case  to  begin  with  and  the  Board 
ordered  an  intermediate  report. 

‘‘Q.  That  isn’t  the  type  of  case  that  I  want. 

“A.  Well,  I'm  trying — that  did  fall  within  your  general  category.  I 
think  in  the  case  of  E.  T.  Frain  Lock  Company  I  got  one;  in  the  case  of 
the  H.  J.  Heinz  Company  I  got  one. 

“Q.  From  Trial  Examiner  Walsh? 

“A.  Yes,  he  wrote  an  informal  report  for  me.  I  wanted  that. 

“Q.  After  the  case  had  been  transferred  to  the  Board? 

“A.  After  the  case — as  a  matter  of  fact,  the  ease  was  transferred  while 
it  was  being  heard,  T  believe. 

“Q.  What  did  you  do  with  the  informal  report? 

“A.  I  just  filed  it  under  the  file  of  J.  Raymond  Walsh  or  possibly  in 
my  file  of  informal  and  intermediate  reports. 

“Q.  Did  you  refer  it  to  anybody  in  the  Review  Division? 

“A.  No. 

“Q.  Did  you  ever  show  it  to  anybody  ? 

“A.  No,  I  don’t  believe  I  did.  I  think  this  case  of  my  own  where  I 
was - 

“The  Chairman.  (Interposing.)  Mr.  Toland,  what  is  the  purpose  of 
this?  The  Committee  is  in  the  dark  about  this. 

“Mr.  Toland.  Just  that  the  witness  has  been  testifying  about  eases.  A 
ease  has  been  just  presented  showing  that  the  Secretary  said  the  ease  should 
be  snatched,  an  order  was  issued .  and  now  J  am  showing  him  the  list  of  all 
cases  and  asking  him  to  tell  the  Committee  what  cases  he  received  an  inter¬ 
mediate  report  on  before  or  after  the  order  of  the  Board  transferring  the 
case  to  the  Board.  Now  -  (Emphasis  supplied.) 

“The  chairman.  (Interposing.)  I  understood  your  question,  but  I 
didn’t  understand  your  object.  What  are  you  seeking  to  show  by  that 
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cers  in  the  conduct  of  the  hearing  because  of  the  fear  that 
the  ease  might  be  taken  away  from  him  at  any  stage  of  the 
^proceedings.  This  is  but  one  among  many  devices  by  which 


s  cation  just  read  by  Mr.  Kcillv.  that  you  were  directing  tin*  Trial  Examiner 
in  connection  with  the  admission  or  the  exclusion  ol'  evidence  in  this  case? 
I  “A.  /  made  that  suggestion  as  the  letter  shows;  ges. 

**Q.  And  it  was  your  position,  was  it  not.  that  there  was  no  charge  of 
I  S  (2)  against  the  company,  that  the  company  had  dominated  the  A.  F.  of  L. 
Union,  but  that  you  construed  that  under  Section  S  (1)  of  tin*  Act,  that 
such  evidence  was  admissible  and  proper  in  support  of  the  allegation  of 

S  (1)? 

**A.  I  think  the  letter  states  my  position  just  like  that. 

“Q.  Is  your  position  the  same  now  ? 

“A.  Yes,  I  think  under  S  (1)  that  evidence  is  admissible,  under  S  (1).” 
(Page  117.) 

“A.  *  *  *  /  icaut  to  he  unite  frank  with  the  Committee.  There  hare 
been  eases  where  because  of  the  nature  of  the  rase ,  of  the  issue  involved , 
1  have,  before  the  Trial  Examiner  has  gone  oat,  told  him  what  kind  of 
ease  it  teas,  and  hare  said  that  to  him.  Hat  (hat  is  not  mg  usual  practice , 
bat  that  has  been  done.'’  (Emphasis  supplied.)  (Page  130.) 

“By  Mr.  Toland:  (Pages  159,  100.  101.) 

“Q.  Now  Mr.  Craft,  do  gou  have  ang  recollection  of  ang  other  eases  in 
which  orders  were  issued  transferring  the  case  to  the  Board,  not  withstand¬ 
ing  the  fact  that  the  Trial  Examiner  at  that  time  had  prepared  a  draft 
of  his  intermediate  report  *  (  Emphasis  supplied.) 

“A.  There  have  been  such  cases. 

“Q.  (’an  you  recall  the  names  of  the  cases? 

“A.  I  can’t.  I  know  by  Trial  Examiners  rather  than  names  of  cases. 

“(y  Po  you  recall  the  Killefer  case,  Mr.  Pratt  ? 

“A.  Yes,  that  is  one  of  them. 

“Q.  I  show  you  a  list  furnished  to  me  by  Mr.  Fahv  in  answer  to  my 
letter  of  November  1st,  and  I  ask  you  to  take  this  list  and  see  if  you  can 
[  recall  the  cases  that  the  Trial  Examiner,  even  though  an  order  had  been 
issued  transferring  the  ease  to  the  Board,  prepared  an  intermediate  report 
!  or  consulted  with  the  Review  Attorney  in  connection  with  the  preparation 
I  of  propos'd  findings  of  fact  and  conclusions  of  law. 

“A.  Lot’s  take  those  one  at  a  time,  Mr.  Toland. 

**(y  All  right.  Let’s  take  Trial  Examiners  first. 

“A.  All  right.  Where  the  Board  transferred  the  case  to  it,  even  though 
i  the  Trial  Examiner  had  at  the  time  of  the  transfer  prepared  a  draft  of  his 
[  intermediate  report. 

“Q.  And  also  any  subsequent  drafts  or  subsequent  reports  prepared  by 
the  Trial  Examiner  after  the  case  had  been  transferred. 

“A.  T  would  just  rather  take  that  first  category,  take  one  category  at 
a  time.  The  first  one.  Brown  Paper  Mill  Company.  The  Killefer  Manu¬ 
facturing  Company,  that  you  have  already  referred  to.  I  believe  Interstate 
Aircraft  is  one,  and  1  believe  the  Peninsular  and  Occidental  Steamship 
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the  Trial  Examiner  is  made  subservient  to  the  will  of  the 
Board. 

When  it  suits  the  Board’s  convenience,  it  describes  the 
Trial  Examiner  as  an  “ agent”  of  the  Board,  implying  a 


Company.  Now  there  are  on  this  list  many  other  cases,  many  cases  the 
hearing  of  which  had  closed  long  before  I  came  with  the  Board. 

“Q.  Yes.  I  am  only  asking  since  you  have  been  appointed  Chief  Trial 
Examiner  or  within  your  knowledge  of  any  cases  prior  to  that. 

“A.  Yes.  Now  that’s  the  first  category’,  where  they  prepared  some 
thing  prior  to  the  Board’s - 

“Q.  (Interposing.)  Order. 

“A.  Order. 

“Q.  Now  the  second  category  is  where  the  Board  issued  its  order  trans¬ 
ferring  the  case,  and  thereafter  there  came  into  your  possession  an  inter¬ 
mediate  report  or  a  draft  of  an  intermediate  report  from  the  Trial  Exam¬ 
iner. 

“A.  Well,  now,  in  that  category  fall  certain  cases,  Mr.  Toland,  such  as 
Eagle-Picher  case,  where  it  was  a  Board  case  to  begin  with  and  the  Board 
ordered  an  intermediate  report. 

“Q.  That  isn’t  the  type  of  case  that  I  want. 

“A.  Well,  I’m  trying — that  did  fall  within  your  general  category.  I 
think  in  the  case  of  E.  T.  Frain  Lock  Company  I  got  one;  in  the  case  of 
the  II.  J.  Heinz  Company  I  got  one. 

“Q.  From  Trial  Examiner  Walsh? 

“A.  Yes,  he  wrote  an  informal  report  for  me.  I  wanted  that. 

“Q.  After  the  case  had  been  transferred  to  the  Board  ? 

“A.  After  the  case — as  a  matter  of  fact,  the  case  was  transferred  while 
it  was  being  heard,  I  believe. 

“Q.  What  did  you  do  with  the  informal  report? 

“A.  I  just  filed  it  under  the  file  of  J.  Raymond  Walsh  or  possibly  in 
my  file  of  informal  and  intermediate  reports. 

“Q.  Did  you  refer  it  to  anybody  in  the  Review  Division  ? 

“A.  No. 

“Q.  Did  you  ever  show  it  to  anybody? 

“A.  No,  I  don’t  believe  I  did.  I  think  this  case  of  my  own  where  I 
was - 

“The  Chairman.  (Interposing.)  Mr.  Toland,  what  is  the  purpose  of 
this?  The  Committee  is  in  the  dark  about  this. 

“Mr.  Toland.  Just  that  the  witness  has  been  testifying  about  cases.  A 
case  has  been  just  presented  showing  that  the  Secretary  said  the  case  should 
be  snatched,  an  order  was  issued ,  and  now  I  am  showing  him  the  list  of  all 
eases  and  asking  him  to  tell  the  Committee  what  cases  he  received  an  inter¬ 
mediate  report  on  before  or  after  the  order  of  the  Board  transferring  the 
case  to  the  Board.  Now  -  (Emphasis  supplied.) 

“The  chairman.  (Interposing.)  I  understood  your  question,  but  I 
didn’t  understand  your  object.  What  are  you  seeking  to  show  by  that 
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I - 


purely  administrative  function.  But  this  cannot  wipe  out 
the  fact  that  the  Board’s  own  creation  of  the  procedure 
for  the  rendering*  of  an  intermediate  report  by  the  Trial 


“Mr.  Toland.  Show  whether  or  not  he  received  intermediate  reports 
after  the  case  had  been  transferred  to  the  Board ,  or  to  find  out  the  pur¬ 
pose  of  the  transfer ,  and  whether  or  not  the  respondents  were  advised  of 
the  intermediate  report  that  had  been  fded  by  the  Trial  Examiner  either 
before  or  after  the  order.  (Emphasis  supplied.) 

“By  the  Chairman: 

“Q.  Can  you  give  the  answer? 

“A.  I  can’t  tell  you  all  the  names,  but  I  can  tell  you  what  our  practice 
has  been  with  respect  to  all  these  things,  and  can  answer,  I  think,  very 
briefly  if - 

“The  Chairman:  He  said  he  can’t  give  you  the  information.  I  can 
readily  understand  why  you  can’t  give  the  information. 

“Mr.  Healey:  Mr.  Chairman,  may  I  just  propound  this  one  question? 

“The  Chairman :  Yes. 

“By  Mr.  Ilealey: 

“Q.  Is  it  the  practice  for  the  Trial  Examiner  to  cease  any  further 
activities  on  his  part  in  a  case,  in  the  way  of  rendering  an  intermediate 
report  or  any  other  activity  on  his  part  in  connection  with  the  case  after 
the  case  has  been  transferred  to  the  Board? 

“A.  That  is  customary.  Now  as  I  say,  there  are  several  categories  here 
that  have  been  inquired  about.  I  have  named  a  couple  of  cases  that  were 
transferred  to  the  Board  after  I  had  received  drafts  of  intermediate  re¬ 
ports.  Two  of  those  cases,  Killefer  and  Interstate  Aircraft  Company,  were 
received  from  a  Trial  Examiner  named  Lucas,  who  was  a  per  diem  man 
and  who,  when  T  received  the  draft  of  the  reports,  I  realized  that  he  had 
not  and  couldn’t  write  the  report,  and  there  is  a  memorandum  in  the  tile — 
I  think  not  from  me  but  from  Mr.  Bloom — saying  that  it  would  take  a 
conference  really  with  the  man  to  try  to  get  him  to  understand  what  the 
Board  desired  in  the  way  of  an  intermediate  report — I  don’t  mean  the 
findings,  but  the  form  of  the  thing,  lie  was  in  Los  Angeles  and  we  were 
in  Washington,  we  weren’t  going  to  have  any  more  per  diem  men,  and 
instead  of  spending  four  or  five  or  six  or  seven  hundred  dollars  of  having 
him  come  back  and  us  sit  down  with  him — we  weren’t  going  to  use  him  any 
more — it  was  recommended  that  the  Board  take  those  cases  and  issue  a 
decision  without  an  intermediate  report. 

“By  Mr.  Healey: 

“Q.  Whatever  the  cause  or  justification  for  transferring  the  case  to  the 
Board,  the  fact  is  that  under  the  law  the  Board  has  the  discretion  to 
transfer  the  case  at  any  time,  any  stage  of  the  proceedings,  does  it  not? 

“A.  That’s  correct.  It’s  absolutely  right. 

“Q.  It  is  perfectly  legal  and  legitimate  and  in  compliance  with  the  terms 
of  the  law,  the  Act? 

“A.  That’s  right. 
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Examiner  is  based  on  the  theory  that  the  Trial  Examiner 
exercises  quasi- judicial  functions.  The  Board  stands  in 
the  same  relation  to  the  Trial  Examiner  as  an  appellate 


“Q.  And  within  the  discretion  of  the  Board,  to  transfer  the  ease  from 
the  Trial  Examiner  to  itself  at  any  stage. 

“A.  At  any  stage  of  the  proceedings. 

“By  Mr.  Murdock: 

“Q.  Eight  along  that  line,  vou  sav  that  that  is  within  the  law? 

“A.  Yes. 

“Q.  Has  there  been  any  court  decision  on  that  particular  question,  up¬ 
holding  the  Board,  that  you  recall? 

“A.  T  don’t  know  of  any.  I  am  sure  Mr.  Fahv  could  answer  that  ques¬ 
tion  if  there  has  been.  T  don't  know  of  any  just  offhand. 

“Q.  One  more  question  while  we  have  interrupted  counsel,  and  that’s 
this.  If  an  intermediate  report  was  made,  is  there  any  question  about  that 
intermediate  report  having  been  served  on  all  parties  to  the  proceedings? 

‘*A.  I  don't  believe  that  there  is  any  question  about  that.  Drafts  of 
reports  have  come  in  and  have  not  been  served.  That’s  what  I  have  said. 
But  there  the  report  has  been  made  in  the  sense  that  it  has  gone  out  as 
the  intermediate  report  of  the  Trial  Examiner,  it  has  been  served  on  all 
parties. 

‘‘By  Mr.  Toland : 

“Q.  Xow  in  this  case  didn’t  Lucas  find  for  the  respondent? 

“A.  T  don’t  remember  at  all. 

“Q.  I  show  you  the  intermediate  report  in  the  Killefer  case,  and  this 
was  found  in  your  tile.  I  will  ask  you  if  you  recall  receiving  the  inter¬ 
mediate  report. 

“A.  I  didn’t — I  don’t  actually  recall  it;  no  sir.  I  wasn’t  in  Washington 
at  the  time  it  came  in,  but  I  know  about  it. 

“Mr.  Toland:  I  offer  it  in  evidence,  to  be  printed  only  as  an  exhibit. 

“The  Chairman:  What  is  it? 

“The  Witness:  It  is  the  intermediate  report  I  said  was  not  sent  out. 
This  draft  came  in  and  it  was  so  incomprehensible  I  didn’t  serve  it. 

“The  Chairman :  File  it  as  an  exhibit  not  to  be  printed. 

“(The  Intermediate  Report  in  the  matter  of  Killefer  Mfg.  Corporation, 
Ltd.,  a  corporation,  and  Steel  Workers  Organizing  Committee,  Case  No. 
XXI-C-536,  dated  8-19-3S  and  signed  by  V.  P.  Lucas,  Trial  Examiner, 
together  with  pink  slip  memorandum  and  white  slip  memorandum  attached, 
was  received  in  evidence,  marked  Exhibit  Xo.  618,  and  is  on  file  with  the 
Committee.) 

“By  Mr.  Murdock: 

“Q.  You  say,  then,  that  this  exhibit  now  was  just  a  tentative  inter¬ 
mediate  report? 

“A.  That  was  his  draft  that  he  sent  in. 

“Q.  But  never  was  issued  ? 

“A.  Xevcr  was  issued;  no. 


70 


court  to  a  trial  court  within  its  jurisdiction.  Certainly  the 
courts  have  taken  this  view  of  the  Trial  Examiner’s  func¬ 
tion. 


“By  Mr.  Koutzohn : 

“Q.  What  effect  does  that  have  on  the  Trial  Examiners,  to  be  under 
the  impression  that  if  they  don't  comply  with  the  wishes  of  the  Board,  or 
Mr.  Witt,  or  someone  like  that ,  that  they  will  have  the  hearings  taken  away 
from  them f  (Emphasis  supplied.) 

“A.  Well,  I  don’t  think — I  mean  that  question  T  don’t  quite  understand. 

“Q.  Let  me  put  it  another  way.  Are  these  Trial  Examiners  free  to  go 
ahead  and  exercise  their  own  judgment?  Are  they  untrammeled  in  their 
ability  to  try  these  cases  as  if  they  sat  as  a  court? 

“A.  Yes,  I  should  say  they  are  untrammeled. 

“Q.  Yet  at  the  same  time  they  are  served  with  notice  that  the  case  is 
apt  to  be  taken  away  from  them  at  any  stage  of  the  proceedings? 

“A.  Exactly.  They  know  that. 

“Q.  Then  it  does  interfere  with  their  freedom,  doesn’t  it,  to  a  certain 
extent,  to  serve  in  their  capacity  as  Trial  Examiners? 

“A.  I  don’t  believe  so. 

“Q.  How  would  it  be  if  a  judge  on  the  bench  were  to  be  under  that 
sort  of  restraint,  where  he  felt  that  some  higher  authority  could  step  in 
on  him  at  almost  any  stage  of  the  proceedings  and  take  the  case  away  from 
him?  Don’t  you  think  that  would  interfere  with  his  freedom  of  action 
and  judgment? 

“A.  I  don’t  think  so. 

“Q.  You  think  that  would  be  perfectly  proper,  then,  to  have  that  same 
sort  of  practice  in  courts  of  law? 

“A.  I  don’t  say  that,  sir;  no,  I  don’t. 

“Q.  I  don't  believe  you  would  say  that,  would  you? 

“A.  Xo,  sir.  I  haven't  said  that. 

“Q.  Xo.  So  you  don’t  think  that  would  be  a  very  good  practice  in  law 
courts,  do  you? 

“A.  J  have  never  heard  of  that  practice  in  courts  of  law. 

‘*Q.  Would  you  advocate  such  a  practice? 

“A.  Xo. 

“Q.  Xo.  Xow  why  wouldn’t  the  same  thing  apply  to  Trial  Examiner? 

“A.  Because  these  Trial  Examiners  are  not  judges.  This  is  an  adminis¬ 
trative  body,  and  they  arc  conducting  quasi-judicial  procedures  and  they 
are  not  analogous  to  courts  and  judges.  You  can’t,  simply  by  applying 
the  same  rules  to  them,  draw,  to  my  mind,  what  is  a  correct  conclusion. 

“Q.  Let’s  reason  that  out  for  just  a  moment,  Mr.  Pratt.  I  served  for 
twelve  years  as  a  judge  and  in  connection  with  my  duties  I  had  adminis¬ 
trative  duties,  because  I  was  clerk  of  my  own  court.  Xow  it  wasn’t  diffi¬ 
cult  for  me  to  keep  those  two  functions  apart.  I  first  had  to  act  judicially 
and  then  T  had  to  act  administratively;  and  isn’t  that  the  same  thing,  isn’t 
that  analogous  to  what  you  have  with  these  Trial  Examiners? 


71 


Other  testimony  set  forth  in  the  footnote  was  given  by 
George  Bokat,  the  Trial  Examiner  of  the  Board  who  pre- 


“A.  The  Trial  Examiners  do  it  at  one  and  the  same  time.  They  are 
administrative - 

‘‘Q.  (Interposing.)  Pardon  me.  The  Trial  Examiner  has  more  of  the 
judicial  function.  He  doesn’t  have  any  administrative  function,  docs  he. 

“A.  Well,  I  should  say  to  the  extent  that  we  charge  him,  he  is  charged 
in  the  rules,  and  that  I  have  explained  that  they  are  charged  with  the  duty 
of  inquiring  fully  into  the  facts,  it  is  in  part - 

“Q.  (Interposing.)  That  is  judicial. 

“A.  That  is  in  part  judicial.  They  also  have - 

“Q.  (Interposing.)  Where  is  the  administrative  feature,  so  far  as  the 
Trial  Examiner  is  concerned? 

“A.  Xot  the  Trial  Examiner  himself,  but  our  entire  procedure  that  we 
have;  that's  what  I  am  trying  to  explain  to  you,  that  we  have  an  adminis¬ 
trative  procedure,  the  entire  thing,  and  in  that  administrative  procedure 
we  have  certain  rules  set  up  for  handling  the  business  that  comes  before  the 
Board. 

“Now  with  respect  to  taking — transferring  cases  from  the  Trial  Exam¬ 
iner  to  the  Board,  that  is  an  administrative  matter.  Now  the  Trial — • 
you're  quite  right — the  Trial  Examiner  in  that  doesn’t  administer  any¬ 
thing,  but  it  is  the  Board  that  is  acting  administratively. 

*‘Q.  The  Trial  Examiner's  functions  arc  distinctly  judicial,  arc  they  not ? 
(Emphasis  supplied.) 

“A.  Well,  they  are — he  does  perform  judicial  functions;  yes.  (Emphasis 
supplied.) 

“Q.  Well,  he  doesn't  perform  any  administrative  functions. 

“A.  Well,  except  as  part  of  the  entire  administrative  procedure. 

‘*Q.  But  you  try  to  keep  him  separate  and  apart  from  the  other  func¬ 
tions  of  the  Board,  do  you  not  ?  Isn't  that  what  I  asked  you  last  night  in 
the  questions  I  was  asking  you,  that  you  were  trying  and  endeavoring  to 
keep  the  Trial  Examiners  separate  and  apart  from  the  other  officials  of 
the  Board? 

“A.  The  Board  has  taken  that  position;  yes  sir. 

“Q.  Well,  now,  that  being  the  case,  then  his  functions  are  judicial,  as 
distinguished  from  being  administrative? 

“A.  In  so  far  as  he  is  kept  separate  and  apart  in  his  judgment  of  these 
things,  that  is  true.  My  own  feeling  about  it,  you  see,  is  that — I  mean  just 
my  personal  feeling  about  it  is  that  we  arc  all  of  us  much  more  adminis¬ 
trative  officers  in  this  thing,  in  trying  to  get  at  the  facts  in  the  quasi¬ 
judicial  manner,  than — we  arc  much  more  that  than  judges. 

“Q.  No,  you  will  get  at  the  facts  in  all  proceedings  from  the  judicial 
viewpoint.  You  don't  get  at  the  facts  from  the  administrative  end. 

“A.  I  think  we  do.  I  think  we  do  both.  That’s  the  purpose  of  our 
inquiry  in  this  kind  of  procedure  that  Congress  has  set  up. 


sided  at  the  hearing  in  this  case.2  It  shows  that  the  Trial 
Examiner  received  a  confidential  communication  from  the 
Chief  Trial  Examiner  which  he  was  asked  to  destroy ;  that 
he  consulted  the  Chief  Trial  Examiner  by  telephone,  tele- 

‘*By  Mr.  Murdock: 

‘*Q.  With  reference  to  the  fact,  Mr.  Pratt,  that  your  Trial  Examiner 
realizes  that  there  is  a  very  close  scrutiny  of  his  work  by  the  Board,  should 
that  be  conducive  to  more  careful  procedure  on  his  part? 

“A.  I  think  it  not  only  is  but  has  been. 

‘‘Q.  Just  the  same  as  the  realization  by  the  trial  judge  that  his  work  is 
to  be  later  scrutinized  by  an  appellate  court  is  conducive  to  more  careful 
procedure  on  his  part.  Isn’t  that  right? 

"A.  That’s  true. 

‘‘By  Mr.  Routzohn : 

“Q.  But  the  appellate  court  is  judicial  and  not  administrative;  isn't  that 
true? 

"A.  An  appellate  court  is  a  judicial  body;  yes,  sir. 

“Q.  Now  the  Board  has  two  functions,  at  least  two.  One  judicial,  which 
would  pertain  to  the  action  of  the  Trial  Examiners,  and  the  other  adminis¬ 
trative,  which  would  have  to  do  with  the  Regional  Directors  and  the  attor¬ 
neys.  So  that  if  the  Board  is  to  sit  constantly  in  judgment  over  the  con¬ 
duct  of  the  hearings  by  the  Trial  Examiners,  so  that  the  Board  at  any 
time  during  the  proceedings  may  take  the  case  away  from  the  Trial  Exam¬ 
iner,  it  is  very  apt  to  interfere  with  the  free  judgment  and  conduct  of 
the  Trial  Examiner.  Isn’t  that  true? 

“ A .  I  don’t  think  so,  sir. 

‘‘By  Mr.  Healey: 

“Q.  The  Board  is  charged  with  the  administration  and  the  enforcement 
of  this  law  as  well  as  the  quasi-judicial  function  of  finding  facts  and  making 
conclusions  of  law.  Isn’t  that  right  ? 

“A.  That’s  right. 

“Q.  And  the  Trial  Examiners  as  well  as  all  other  employees  of  the  Board 
are  merely  agents  of  the  Board? 

“A.  That  is  correct. 

“Q.  For  the  purpose  of  the  entire  administration  of  the  Act? 

“A.  I  so  consider  it.” 

2  Mr.  Bokat  was  being  examined  about  the  conduct  of  the  American  Roll¬ 
ing  Mills  Companv  case  (C-530).  He  testified  as  follows  (pages  70, 
71,  72) : 

“I  might  say  in  connection  with  the  American  Rolling  Mill  Company 
case  which  lasted  for  eleven  months  and  was  held  in  Catlettsburg,  Ken¬ 
tucky,  from  June  27,  193S,  until  May  27,  1930,  I  had  numerous  discus¬ 
sions  with  Board’s  attorneys  and  with  respondent’s  counsel  concerning  vari¬ 
ous  complicated  issues  that  arose  in  that  case,  but  my  recollection  at  this 
time  is  that  my  discussions  with  either  Board’s  attorney  or  respondent’s 
attorney  concerned  procedural  matters  and  matters  of  settlement.  I  do 
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graph  and  letters  prior  to  making  rulings  during  the  course 
of  hearings;  that  the  Trial  Examiner  conferred  with  the 
Board’s  attorney;  that  the  Secretary  of  the  Board  issued 
instructions  regarding  the  Trial  Examiner’s  rulings  on 
motions. 

The  transcript  of  the  proceedings  of  the  House  Com¬ 
mittee  Investigating  the  Labor  Board  and  Wagner  Act 
is  replete  with  instances  of  interference  with  the  quasi¬ 
judicial  functions  of  the  Trial  Examiner  by  officials  of  the 
Board  in  Washington.  No  attempt  is  made  to  cite  all 

not  at  this  time  recall  ever  having:  discussed  the  merits  of  the  case  with 
either  Board’s  or  respondent’s  counsel. 

“Q.  Now  along  that  line,  and  in  connection  with  that  case,  do  you  have 
any  recollection  of  receiving  a  letter  from  Mr.  Pratt,  that  he  asked  you  to 
destroy  after  you  read  it? 

“A.  I  believe  that  I  did  receive  such  a  letter,  yes. 

‘‘Q.  And  did  you  destroy  the  letter? 

“A.  I  believe  that  I  did. 

“Q.  Go  ahead. 

“A.  I  have  no  recollection  at  this  time  of  the  contents  of  that  letter. 

‘‘Q.  Xo,  I  mean  go  ahead  with  the  list. 

“A.  I  have  no  recollection  at  this  time  have  any  independent  recollection 
of  ever  discussing  the  merits  of  any  ease  with  a  Board  attorney. 

“Q.  Will  you  tell  the  Committee  in  the  cases  that  you  have  heard  as 
Trial  Examiner  how  often,  if  at  all,  it  was  necessary  for  you  to  consult 
and  confer  with  Mr.  Pratt  regarding  the  rulings  that  were  before  you  in 
the  course  of  the  hearing? 

“A.  In  all  cases? 

“Q.  Yes. 

*‘A.  I  believe  I  have  consulted  with  Mr.  Pratt  very  infrequently.  I  at 
times  sought  his  advice  and  was  glad  to  receive  it. 

“Q.  Will  you  tell  the  Committee  what  recollection  you  have,  if  any,  as 
to  the  conferences  or  communications  with  Mr.  Pratt,  either  by  ’phone 
or  by  letter,  concerning  the  rulings  in  the  Armco  case? 

“A.  My  recollection  is,  and  that  case  lasted  II  months  and  was  an  ex¬ 
tremely  complicated  one,  that  I  had  made,  I  would  say,  in  the  case  prob¬ 
ably  fifteen  thousand  rulings.  I  do  recall  on  one  occasion  writing  a  letter 
to  Mr.  Pratt  concerning  a  matter  which  I  believed  one  of  Board  policy, 
and  on  that  particular  occasion  the  Board  had  already  rested  its  case,  the 
respondent  was  introducing  its  defense,  and  Board’s  attorney  attempted  to 
cross-examine  respondent’s  witnesses  concerning  a  matter,  though  set  forth 
as  an  issue  in  the  complaint,  or  conceivably  might  be  framed  by  the  com¬ 
plaint,  certainly  had  not  been  framed  by  the  Board’s  proof.  The  Board’s 
proof  had  not  raised  that  particular  issue  and  Board’s  attorney  attempted 
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of  these  examples  but  the  few  examples  given  in  the  foot¬ 
notes  illuminate  the  Board’s  disregard  of  the  fundamental 
principles  of  due  process  in  connection  with  its  procedure. 
These  instances  reveal  a  basicallv  unfair  svstem  of  trial 

V  * 

in  violation  of  the  Fifth  Amendment  to  the  Constitution  of 
he  United  States. 

to  go  into  that  matter  and  objection  was  made  by  respondent's  counsel.  I 
was  rather  perturbed  about  it  because  if  I  permitted  that  particular  line 
of  examination,  it  would  prolong  that  hearing  for  several  weeks  longer. 
I  know  that  in  that  instance,  I  wrote  to  Mr.  Pratt  and  stated  that  I  would 
like  to  get  his  reaction  as  to  what  ruling  I  should  make,  that  I  had  in  mind 
making  a  ruling  preventing  Board's  attorney  from  going  into  this  matter 
because  it  would  unduly  prolong  the  hearing,  and  as  I  recall,  Mr.  Pratt 
replied  to  that  letter  and  agreed  with  me,  and  I  sustained  the  respondent’s 
objection. 

‘‘Now,  aside  from  that  particular  letter,  7  do  know  that  7  have  had  sonic 
telephone  conversations  with  Mr.  Pratt  concerning  adjournments  for  vari¬ 
ous  purposes.  I  do  recall  that  Mr.  Pratt  sent  me  a  wire,  7  believe  on  two 
occasions,  asking  me  for  an  explanation  of  certain  rulings  directing  the 
complaining  union  to  produce  its  records,  to  which  I  replied.  Now  aside 
from  that  particular  letter  and  the  incidents  I  just  stated,  I  have  no  other 
definite  recollections.  7  have  no  doubt  that  I  mag  have  written  to  Mr.  Pratt 
on  maybe  more  occasions  than  the  one  I  indicated,  but  I  have  no  recollec¬ 
tion  of  it.  If  you  would  show  me  some  memoranda  it  might  refresh  my 
recollection.  (Emphasis  supplied.) 

“Q.  Do  you  have  any  recollection  of  getting  the  details  of  any  case  from 
a  Regional  Director  that  you  were  assigned  to  hear  as  Trial  Examiner? 

“A.  Details?  I  have  no  recollection  at  this  time. 

“Q.  I  show  you  a  copy  of  a  telegram  dated  June  lb,  193S,  to  George 
0.  Pratt,  and  I  ask  you  if  you  recall  sending  that  telegram  to  Mr.  Pratt. 

“A.  Yes,  1  recall  sending  that  letter  to  Mr.  Pratt.  Are  you  through  with 
your  questions  with  regard  to  that  particular  telegram  ? 

“Mr.  Toland :  Not  yet. 

‘‘By  Mr.  Toland : 

“Q.  I  show  you  a  telegram  dated  June  30,  1939,  to  Mr.  Pratt,  and  ask 
you  if  you  recall  sending  the  original  of  that  telegram? 

“A.  Yes,  I  do. 

“Q.  Now  I  show  you  a  copy  of  a  letter  dated  June  23,  193S,  and  ask 
you  if  you  recall  receiving  the  original  of  that  letter  and  the  enclosure. 

“A.  Yes,  I  do. 

“Mr.  Toland:  I  offer  in  evidence  copy  of  the  letter  identified  by  the 
witness. 

“(The  letter  from  George  O.  Pratt  to  Mr.  George  Bokat,  dated  June  23, 
193S,  as  read  below,  was  received  in  evidence  and  marked  Exhibit  No.  520.) 


The  partiality  and  prejudice  of  the  Board’s  officers  in 
the  conduct  of  the  present  case  is  now  a  matter  of  public 
record.  In  the  hearings  before  the  House  Committee  In¬ 
vestigating  the  Labor  Board  and  Wagner  Act,  Mrs.  Elinore 
Herrick,  Regional  Director  of  the  Second  Region  in  which 


“Mr.  Toland:  I  read  Exhibit  520,  being  copy  of  a  letter  to  Mr.  Georgd" 
Bokat  from  George  0.  Pratt,  dated  June  23,  193S,  subject,  ‘ American 
Rolling  Mill  Company,  C-530. 

“  ‘You  are  being  designated  Trial  Examiner  in  the  above  mentioned  case. 
I  am  enclosing  a  letter  from  Phillips,  which  gives  the  place  and  the  par¬ 
ticulars  about  the  place.  I  presume  the  hearing  will  commence  at  nine- 
thirty,  Monday.  Please  drop  me  a  note  confirming  this  designation/ 

“Then  there  is  a  PS : 

“‘When  you  have  read  the  enclosed  letter  please  destroy  it.’  (Emphasis 
supplied.) 

“The  Witness:  I  might  say,  Mr.  Toland,  that  I  now  recall  some  of  the 
contents  of  that  particular  letter. 

“Mr.  Toland :  I  have  it.  I  will  show  it  to  vou ;  not  the  one  vou  destroyed. 

“By  Mr.  Toland: 

“Q.  I  show  you  a  photostatic  reproduction,  and  ask  you  if  that  is  a 
copy  of  the  letter  you  received  from  Mr.  Pratt. 

“The  Chairman:  And  destroyed? 

“The  Witness:  7  destroyed  my  original.  (Emphasis  supplied.) 

“The  Chairman:  That  is  what  I  wanted  to  know,  if  that  is  the  same 
letter. 

“Mr.  Routzohn :  Where  did  this  copy  come  from,  Mr.  Toland  ? 

“Mr.  Toland :  When  I  offer  it  in  evidence  I  will  state  how  the  Commit¬ 
tee  came  in  possession  of  it. 

“A.  Yes,  this  is  a  copy  of  the  original  which  I  did  receive  and  destroyed 
pursuant  to  the  directions  in  the  letter  sent  to  me  by  Mr.  Pratt.” 

“Mr.  Toland :  I  offer  in  evidence  a  photostatic  copy  of  a  letter  dated 
June  21,  193S,  from  Philip  G.  Phillips  of  the  Ninth  Region  to  Mr.  George 
0.  Pratt,  subject,  American  Rolling  Mill  Company. 

“(The  letter  to  Mr.  George  Pratt  from  Philip  G.  Phillips,  dated  June  21, 
193S,  as  read  below,  was  received  in  evidence  and  marked  Exhibit  No.  521.) 

“Mr.  Toland:  Mr.  Chairman,  the  photostatic  copy  is  a  reproduction  of 
a  copy  of  the  letter  that  members  of  my  staff  located  in  the  files  of  the 
Regional  Director  in  Cincinnati. 

“Mr.  Reilly,  will  you  please  read  this  letter? 

“Mr.  Reilly  (reading) :  This  is  a  letter  dated  June  21,  193S.  It  is 
Exhibit  521, 

“‘Subject:  American  Rolling  Mill  Company. 

“  ‘IX-C-530.’  ” 

“It  is  from  Philip  G.  Phillips,  Regional  Director,  Ninth  Region,  to  Mr. 
George  Pratt. 

“  ‘You  will  note  that  the  hearing  place  in  this  case  has  been  set  in  the 
Federal  Court  Building,  Catlettsburg,  Kentucky.  Catlettsburg  is  a  town 
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the  instant  case  arose,  testified  about  certain  matters  occur¬ 
ring  before  the  conclusion  of  the  hearing  in  this  case.  The 
examination  of  Mrs.  Herrick  brought  to  light  a  letter  to 
her  from  Mr.  Nathan  Witt,  Secretary  of  the  Board,  dated 

about  five  miles  from  Ashland,  where  the  Federal  Court  sits.  It  does  not 
sit  in  Ashland. 

“  ‘The  Company  has  been  using  no  end  of  persuasion  to  get  me  to 
change  the  hearing  place  to  Ashland.  There  are  a  couple  of  buildings 
which  would  be  available  for  the  hearing  in  Ashland.  I  denied  their  mo¬ 
tion  for  a  transfer,  however,  as  investigation  discloses  that  there  is  quite 
likely  to  be  demonstrations  and  what-have-vou  of  a  type  similar  to  those 
previously  run  into  in  company  towns,  if  the  hearing  were  held  in  Ash¬ 
land.  This  I  know  we  do  not  want  to  have.  I  explained  to  the  company 
that  we  like  to  hold  our  hearings  in  Federal  Court  buildings  and  did  not 
mention  the  real  reason  for  my  refusal. 

liil  think  you  had  better  tip  the  trial  examiner  off  as  the  motion  will 
be  renewed  before  him  and.  the  company  will  tell  all  about  the  great  con¬ 
venience  that  holding  the  hearing  in  Ashland  will  entail.  The  attorneys 
for  the  Board  will  be  unable  to  give  their  real  reasons  for  objecting.  I 
do  feel  that  the  chances  for  a  demonstration  and  what-have-you  are  such , 
however ,  that  ice  should  not  transfer  the  hearing  to  Ashland.  (Emphasis 
supplied.) 

“  ‘Incidentally,  have  your  examiner  stay  in  Ashland  rather  than  Cat- 
lettsburg,  as  the  hotel  facilities  in  Catlcttsburg  are  very  poor.  There  is 
direct  bus  service,  however,  from  Ashland  to  Catlettsburg  and  the  attor¬ 
neys  for  the  Board  and  others  will  be  able  to  provide  motor  transportation 
if  he  needs  the  same  for  any  particular  emergency.  The  Hotel  Ilenry 
Clay  is  the  best  hotel  in  Ashland  but  it  is  company-owned,  and  from 
past  experience,  company-wire-tapped,  etc.  My  suggestion  is,  therefore, 
that  you  stay  at  the  Hotel  Ventura,  which  is  very  livable  and  not  at  all 
bad/ 

“( Signed)  ‘Philip  G.  Phillips,  Regional  Director.’ 

‘‘By  Mr.  Toland: 

“Q.  Is  it  the  custom  and  the  practice  of  the  National  Labor  Relations 
Board  for  the  Chief  Trial  Examiner  to  send  communications  to  Trial 
Examiners  and  ask  them  to  destroy  them  after  reading? 

“A.  That  is  the  first  knowledge  I  have  of  such  practice.  I  had  never 
had  a  previous  experience  while  I  had  been  with  the  Board.  It  is  the  first 
time  I  was  ever  asked  to  destroy  any  letter. 

‘*Q.  Isn’t  it  a  fact  that  during  the  course  of  the  hearing  that  you  in¬ 
formed  and  stated  to  Counsel  that  in  connection  with  rulings  that  you 
were  required  to  make,  before  you  made  them  you  were  compelled  to,  or 
you  were  going  to,  call  Washington  to  get  their  advice  as  to  what  your 
rulings  would  be? 

“A.  I  wouldn't  say  that  that  is  specifically  true.  I  do  know  that  I  stated 
to  Counsel,  and  make  known  to  Counsel  that  as  far  as  matters  of  adjourn- 


December  16,  1937,  and  marked  “ Personal  and  Confiden¬ 
tial".  It  read  as  follows: 


“The  Chairman  has  received  a  letter  concerning  the 
above  case  which  he  wants  me  to  call  to  your  attention. 
The  letter  is  from  Ed.  E.  Herwig,  employed  in  the 


ment  and  procedure  were  concerned,  in  certain  instances  I  was  required  to 
call  Mr.  Pratt  to  get  his  consent  to  any  adjournment  which  involved  more 
than  one  day’s  recess. 

“At  this  time,  Mr.  Toland,  I  would  like  to  go  back  to  that  particular 
letter  which  you  referred  to  and  give  some  more  information  about  it, 
since  you  have  already  passed  it. 

“Q.  We  will  come  to  that.  I  will  show  it  to  you  and  ask  you  if  you  want 
to  make  any  explanation. 

“A.  It  is  not  an  explanation.  The  letter  states  I  was  obliged  to  go  to 
the  Hotel  Ventura.  I  stayed  there  for  two  days  and  didn't  like  the  place 
and  went  to  the  Henry  Clay  Hotel.  Despite  the  fears  of  Mr.  Phillips,  I 
had  no  fears  of  any  wires  being  tapped  and  I  stayed  there  for  several 
months. 

“Q.  1  show  you  a  copy  of  a  letter  and  I  ask  you  to  read  this  paragraph 
of  the  original  and  see  if  that  refreshes  your  recollection  concerning  that 
incident. 

“A.  Yes,  this  does  refresh  my  recollection  that  I  did  make  such  state¬ 
ment.  I  do  recall,  however,  that  after  I  had  read  the  transcript  the  next 
day  I  spoke  to  respondent’s  Counsel  in  chambers  and  told  him  distinctly 
that  I  was  referring  to  procedural  matters,  and  I  did  not  mean  to  imply 
that  Mr.  Pratt  had  the  power. 

“Q.  I  show  you  Exhibit  521,  which  has  been  introduced  in  evidence, 
and  ask  you  if  there  is  any  explanation  that  you  want  to  make  concern¬ 
ing  that  exhibit. 

“A.  I  don’t  know  that  I  have  any  particular  explanation  to  make.  This 
letter  was  sent  to  inc  by  Mr.  Pratt,  evidently  to  indicate  to  me  that  it  was 
Mr.  Phillips’  opinion  that  I  stay  in  the  Hotel  Ventura  rather  than  the 
Henry  Clay  Hotel,  and  also  making  reference  to  the  fact  that  if  the  hear¬ 
ing  was  held  in  Ashland,  there  was  liable  to  be  a  lot  of  demonstrations,  and 
suggesting  that  the  hearing  be  held  in  Catlettsburg  instead.  I  did  rule, 
when  respondent’s  Counsel  made  a  motion  that  the  hearing  be  held  in 
Ashland,  that  it  would  be  held  in  Catlettsburg.  I  wouldn’t  say  that  it  was 
for  the  particular  reason  assigned  by  Mr.  Phillips  as  to  his  preferences. 
We  had  the  use  of  the  Federal  Court  room  in  Catlettsburg,  and  it  was 
quite  comfortable  for  all  Counsel.  There  was  no  hearing  place  or  court 
room  in  Ashland.  We  would  have  to  rent  a  place  and  it  would  cost  the 
Board  money,  as  I  recall  it,  to  rent  a  place  in  Ashland,  and  the  hearing 
promised  to  run  for  a  considerable  period  of  time  and  I  felt  that  the 
facilities  in  Catlettsburg  were  very  convenient  and  at  no  expense  to  the 
Government. 
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Editorial  Department  of  the  Providence  Journal  and 
states  the  following: 

“  .  .  This  Albany  situation  is  one  in  which  I  sug¬ 

gest  you  take  a  personal  look;  labor  upstate  in  New 
York  is  wavering  in  its  faith  in  your  Board  as  a  result 


“I  have  already  explained  that  I  did  stay  in  the  Hotel  Ventura  for  two 
days.  I  did  not  like  the  facilities  and  went  to  the  Hotel  Henry  Clay  and 
stayed  there  for  several  months. 

“By  Mr.  Halleck: 

“Q.  Where  was  the  plant  located? 

“A.  The  plant  was  located  in  Ashland.  Catlettsburg  is  probably  seven 
or  eight  miles  from  Ashland,  and  it  is  the  county  seat.  The  Federal  Court 
House  is  located  in  Catlettsburg  and  is  only  used  for  several  weeks  of  the 
year. 

‘*Q.  The  plant  was  located  in  Ashland,  and  that  would  mean  that  most 
of  the  witnesses  would  live  in  and  around  Ashland. 

‘‘A.  A  great  many  of  the  witnesses  lived  in  Catlettsburg.  It  is  a  nearby 
town. 

“Q.  Where  did  the  majority  of  them  live? 

“A.  I  believe  the  majority  of  them  lived  in  Ashland.  Quite  a  number 
lived  in  Catlettsburg. 

“A.  Ashland  is  a  much  larger  town.  Were  the  lawyers  from  Ashland 
or  from  Catlettsburg? 

‘‘A.  The  lawyers  were  from  Ashland. 

“Q.  So  you  all  went  back  and  forth  because  you  thought  there  would 
be  a  demonstration? 

“A.  That  may  have  influenced  my  judgment  in  deciding:  to  have  the 
case  in  Catlettsburg.  I  don’t  know.  But  my  recollection  at  this  time  is 
that  the  primary  consideration  was  that  the  facilities  in  Catlettsburg 
were  much  better  than  those  that  we  could  possibly  obtain  in  Ashland. 
I  was  not  particularly  concerned,  as  I  recall  it,  about  any  demonstration, 
because  the  town  seemed  quiet  and  things  seemed  very  orderly.  J  had 
no  particular  fear  of  it.  .  .  .” 

•  •  *  •  *  •  * 

‘‘By  Mr.  Toland  (page  73) : 

“Q.  Mr.  Bokat,  I  show  you  a  copy  of  a  letter  from  you  to  Mr.  Pratt 
dated  July  20,  found  in  the  informal  files  of  the  American  Rolling  Mill 
case,  and  ask  you  if  you  sent  that  communication? 

“A.  That  is  my  handwriting.  I  would  like  to  read  it  to  refresh  my  recol¬ 
lection. 

‘‘Q.  All  right,  go  ahead. 

“The  Chairman:  Is  it  going  to  be  read  in  the  record?  Let  him  read 
it  and  save  a  lot  of  time. 

“The  Witness:  Yes,  I  sent  that  letter  to  Mr.  Pratt  on  the  date  indicated. 


of  the  Albany  regional  district’s  constant  delays  and 
favoring  of  industrial  interests.  A  mere  continued 
hearing  with  Mrs.  Herrick,  friend  of  Mrs.  Gannett ’s  at 
the  helm,  won’t  do  any  good.’ 

“In  a  previous  letter  Mr.  Herwig  stated  the  follow- 


“  ‘.  .  .  I  am  at  my  home  here  in  Voorheesville,  N.  Y., 
a  suburb  of  Albany  for  a  couple  of  days,  seeing  my 
family,  and  yesterday  several  of  them  came  to  see  me 


“By  Mr.  Toland: 

“Q.  I  show  you  in  the  file  a  copy  of  a  letter  dated  July  23,  193S,  from 
Mr.  Pratt  to  yourself  and  ask  you  if  you  recall  receiving  the  original  of 
that? 

“A.  Yes,  I  received  the  original  of  that  letter,  Mr.  Toland. 

“Mr.  Toland:  I  offer  in  evidence  the  two  documents  identified  by  the 
witness,  as  separate  exhibits.  .  .  . 

“Mr.  Reilly:  I  am  reading  from  Exhibit  No.  524.  This  is  an  inter¬ 
office  communication,  National  Labor  Relations  Board,  dated  July  20, 
1938,  from  George  Bokat  to  Mr.  George  0.  Pratt: 

“‘Subject:  American  Rolling  Mill  Company. 

“  ‘Received  your  telegram.  Board’s  Attorneys  insist  that  since  Phillips 
filed  no  general  appearance  his  name  should  only  appear  on  day  he  was 
in  court.  They  further  state  that  I  have  no  authority  in  the  matter  but 
that  it  is  up  to  the  reporter  to  show  the  names  of  counsel  only  when  they 
have  filed  an  appearance. 

“  ‘I  believe  that  the  respondent  insists  on  Phillips’  name  appearing  daily 
on  the  transcript  because  it  intends  to  argue  at  some  time  that  since  Phil¬ 
lips  ruled  on  some  motions  in  this  case  that  he  had  no  right  to  actually 
prosecute  same.  This  is  only  my  opinion.  I  will  rule  tomorrow  that  since 
Phillips  filed  no  formal  appearance  his  name  should  only  appear  on  the  day 
that  he  actually  participated  in  the  hearing. 

“  ‘As  regards  the  settlement  I  believe  that  Fahv  and  Witt  are  fully 
familiar  with  what  has  transpired.  I  understand,  however,  that  the  case 
was  practically  settled  on  the  basis  of  a  consent  8,  2  order;  by  the  plac¬ 
ing  the  men  laid  off  on  a  preferential  list,  and  the  informal  submission  of 
the  six  discharge  cases  for  decision  by  either  Phillips  or  myself.  The  re¬ 
spondent  reneged  on  the  six  discharge  cases  and  insisted  on  a  formal 
hearing  as  to  those  six  with  the  right  of  appeal.  Washington  ordered 
Phillips  to  proceed  with  the  case  when  it  heard  that  the  respondent  backed 
down  on  the  six  discharge  cases  after  it  had  agreed  on  an  infonnal  sub¬ 
mission  of  same. 

“  ‘I  believe,  however,  that  the  respondent  is  still  willing,  perhaps 
anxious,  to  continue  discussion  of  settlement  but  is  waiting  for  the  Board 
to  take  the  initiative.  Phillips  and  I  agreed  to  wait  until  the  respondent 
makes  the  next  move,  for  tactical  reasons.  Phillips  was  supposed  to  arrive 
here  today  ostensibly  to  participate  in  presenting  further  proof  but  actually 
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asking  what  I  might  do  to  help  them  promote  the  case 
— to  expedite  it  also.  They  seem  to  feel  that  Mrs. 
Herrick,  your  regional  director  at  Albany,  is  a  friend 
of  Mrs.  Gannett  and  that  this  has  entered  into  the 
situation.  I  don’t  know  about  that  and  so  cannot 
give  an  opinion  about  it,  but  of  course,  Gannett  is  an 
psalm  singing  opponent  of  Roosevelt.’ 

“Do  you  wish  to  comment  on  this!” 


to  give  respondent  an  opportunity  to  request  further  discussion  of  settle¬ 
ment.  However,  due  to  the  sudden,  very  serious  illness  of  his  brother,  who 
is  hovering  between  life  and  death,  Phillips  may  not  be  able  to  come  here 
for  several  days.  (Emphasis  supplied.) 

“  ‘However,  in  my  opinion,  the  longer  the  ease  continues,  the  less  chance 
there  will  be  for  a  settlement.  Rumors  of  a  settlement  that  somehow  or 
other,  spread  through  the  Armco  plant  today  were  vigorously  and  publicly 
denied  by  the  Company.  Meanwhile  counsel  for  the  respondent  seem  to 
be  stalling  at  the  hearing  and  despite  my  efforts,  have  dragged  out  cross- 
examination  to  interminable  lengths.  The  company  states  that  it  intends 
to  call  1,800  witnesses  and  that  the  case  will  last  several  months,  possibly 
one  year.  At  the  rate  at  which  we  are  moving  the  case  may  last  several 
months. 

“  ‘I  believe  that  since  the  parties  were  so  near  settlement  that  discus¬ 
sion  of  same  should  be  resumed,  but  both  parties  for  the  same  reasons, 
refuse  to  take  the  initiative.  If  you  have  any  suggestions  to  make  regard¬ 
ing  the  settlement  1  will  gladly  welcome  same.  (Emphasis  supplied.) 

“  ‘Sincerely, 

“  ‘George  Bokat.’ 

“I  am  reading  now  from  Exhibit  525.  This  is  dated  July  23,  193S.  It 
is  from  George  0.  Pratt  to  Mr.  George  Bokat,  American  Rolling  Mill, 
IX-C-530. 

“  ‘Thanks  for  your  letter  of  July  20  regarding  the  status  of  this  matter. 
I  rather  imagine  that  the  Company  is  undertaking  to  bluff  us.  I  would 
like  to  have  a  further  opinion  from  you  on  this  matter.  I  realize  that 
what  you  say  may  be  true — the  longer  the  case  continues  the  less  chance 
there  will  be  for  a  settlement. 

“  *T  note  you  say  you  believe  discussion  should  be  resumed  and  I  would 
like  your  opinion  whether  it  should  be  resumed  in  light  of  the  fact  that  the 
Company  may  be  bluffing/  .  .  . 

“Q.  Did  Mr.  Pratt  tell  you  Mr.  Witt  had  wired  Mr.  Phillips  and  gave 
Mr.  Phillips  a  message  for  Mr.  Pratt  as  to  reserving  rulings  on  all  motions 
except  formal  motions? 

“A.  lie  did  not. 

‘‘Q.  I  show  you  a  telegram  dated  June  27,  193S,  from  Witt  to  Phillips, 
and  ask  you  if  that  refreshes  your  recollection. 

“A.  No,  it  does  not  refresh  my  recollection.  I  have  never  seen  that 
particular  telegram. 
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The  day  previously,  December  15,  1937,  the  Chairman  of 
the  Board  had  written  to  Witt  as  follows : 


“  ‘You  might  call  Elinore’s  attention  to  this  expres¬ 
sion  of  lack  of  confidence.  See  Herwig’s  other  letter 
which  is  the  eighth  sheet  down  in  this  file. 

“  ‘  (Initialed)  J.  W.  M.’  ”  [Chairman  of  the  Board.] 

The  pertinent  parts  of  Herwig’s  letter  which  is  referred 
to  in  the  note  from  Mr.  Madden,  the  Chairman  of  the 
Board,  read  as  follows: 

“November  29,  1937. 

“Mr.  J.  Warren  Madden, 

National  Labor  Relations  Board, 

Washington,  D.  C. 

Dear  Mr.  Madden: 

“There  is  a  situation  at  Albany  as  regards  the 
Knickerbocker  News  and  its  employes,  involving  a 
case  before  your  regional  board  in  which  I  have  been 
asked  to  interest  myself  to  the  extent  of  writing  you. . . . 

“The  case  is  this: 

“Frank  Gannett,  too  anemic  to  keep  his  Knicker¬ 
bocker  Press  going  properly,  literally  demolished  that 
fine  old  property  through  low  salaries,  inefficient  help, 
academic,  anemic  policies  and  lack  of  proper  news  prac¬ 
tices.  When  the  time  approached  last  June  for  the 
folding  up  process,  Dr.  Madden,  he  deliberately  trans¬ 
ferred  some  20  men  and  women  from  the  Albany  Eve¬ 
ning  News  which  is  his  afternoon  edition  and  which 


“Mr.  Toland:  Mr.  Chairman,  in  the  files  of  the  Armco  case,  the  informal 
file,  there  is  a  copy  of  a  telegram  dated  June  27,  193S,  to  Philip  G.  Phil¬ 
lips,  National  Labor  Relations  Board,  Cincinnati,  Ohio,  signed  Nathan 
Witt,  National  Labor  Relations  Board. 

{({Re  American  Rolling  Mills ,  1X-C-530,  please  get  message  to  Pratt 
immediatclg  that  if  any  motions  apart  from  purely  formal  ones  are  made 
by  respondent  Trial  Examiner  should  reserve  decision  thereon.  Board 
thinks  we  should  have  opportunity  to  see  how  case  develops  and  is  plan¬ 
ning  to  send  Van  Arkel  to  coyisult  with  Board  counsel.  Also  advise  Pratt 
to  call  me  if  any  problems  arise  which  lie  thinks  should  be  considered 
■immediately  by  Board.’”  (Emphasis  supplied.)  (Page  75.) 
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still  makes  a  little  money,  to  the  decrepit  Knicker¬ 
bocker  Press.  A  majority  of  these  employees  were 
Guild  members,  this  included  three  presidents  or  ex¬ 
presidents. 

4  AVhen  the  paper  folded,  these  men  and  women, 
some  of  whom  had  been  working  their  10  years  or  more 
and  had  given  the  best  and  most  productive  years  to 
the  paper,  found  themselves  out  of  work. 

4  4  Now  a  case  which  they  filed  against  Gannett  has 
been  held  up  in  your  board  in  Albany  month  after 
month,  principally  on  Gannett ’s  suggestions  or  that  of 
the  Newspaper  Publisher  Association’s  counsel,  Elisha 
Hanson. 

44I  am  at  my  home  here  in  Voorliecsville,  N.  Y.,  a 
suburb  of  Albany  for  a  couple  of  days,  seeing  my 
family,  and  yesterday  several  of  them  came  to  see  me 
asking  what  l  might  do  to  help  them  promote  the  case — 
to  expedite  it  also.  They  seem  to  feel  that  Mrs.  Her¬ 
rick,  your  regional  director  at  Albany  is  a  friend  of 
Mrs.  Gannett,  and  that  this  has  entered  into  the  situ- 
ation,  I  don’t  know  about  that  and  so  cannot  give  an 
opinion  about  it,  but  of  course,  Gannett  is  an  psalm 
singing  opponent  of  Roosevelt.  .  .  . 

4  4  Do  what  you  can  for  these  boys  at  Albany — a  lot 
of  them  are  still  out  of  work  waiting  for  the  Labor 
Board  decision.  If  you  have  to  send  a  special  trial 
examiner  there  to  push  it  along  I  am  sure  it  would  be 
appreciated.  .  .  . 

4  4  Sincerelv 

44  (Signed)  Ed-E.  Herwig.” 

4  4  December  12,  1937. 

4 4 Dr.  J.  "Warren  Madden, 

National  Labor  Relations  Board, 

Washington,  D.  C. 

Dear  Dr.  Madden  : 

44.  .  .  This  Albany  situation  is  one  in  which  I  suggest 
you  take  a  personal  look;  labor  upstate  in  New  York  is 
wavering  in  its  faith  in  your  Board  as  a  result  of  the 
Albany  regional  district’s  constant  delays  and  favoring 
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of  industrial  interests.  A  mere  continued  hearing  with 
Mrs.  Herrick,  friend  of  Mrs.  Gannett  ’s,  at  the  helm, 
won ’t  do  any  good. 

4  ‘  Sincerely, 

“  (Signed)  Ed-E.  Herwig. 

“  Editorial  Rooms, 

Providence  Journal, 

Providence,  Rhode  Island.  ” 

Mrs.  Herrick  replied  to  Mr.  Witt  in  a  letter  dated  Decem¬ 
ber  20,  1937,  as  follows: 

“  ‘Subject  Press  Co.  Inc.  &  Gannett  Co.  II-C-574. 

“  ‘You  surely  do  not  expect  me  to  ‘comment  on  this’, 
i.  e.  your  memo  of  December  16tli.  The  very  request  is 
an  insult.  If  I  operate  on  the  basis  of  a  Tin-Box  Far¬ 
ley,  Mr.  Madden  should  fire  me  pronto. 

“  ‘I  understand  Herwig  is  a  crackpot  and  is  not  a 
Guild  member. 

“  ‘As  a  matter  of  fact,  this  case  was  advanced  out 
of  its  turn  on  the  hearing  calendar  by  at  least  two  and 
a  half  months.  There  are  older  cases  still  awaiting 
hearing.  It’s  the  last  time  I’ll  give  preference  to  a 
God-damn  Guild  case  if  this  is  the  kind  of  thanks  I  get. 

“  ‘(Signed)  EMH.’  ” 

In  answer  to  Mrs.  Herrick’s  letter,  Mr.  Witt  replied  as 
follows : 

‘‘December  23, 1937. 

“  ‘Nathan  Witt 

“  ‘Press  Co.,  Inc.  &  Gannett  Companv  Case  No. 

II-C-574. 

“I  have  your  deliciously  sweet  memorandum  of  De¬ 
cember  20th.  As  you  know,  we  feel  that  you  are  Mrs. 
Caesar’s  husband,  and  feeling  that  way,  we  think  you 
are  always  happy  to  demonstrate  that  you  are  above 
suspicion. 

“  ‘Seriously,  however,  we  treat  you  the  w’ay  we  treat 
every  other  regional  director  with  respect  to  these  mat- 
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tors,  that  is,  we  ask  you  to  give  us  your  comments. 
Frankly,  I  do  not  sec  how  we  can  handle  the  many 
rumors,  criticisms,  suspicions,  etc.,  which  are  floating 
around  unless  we  get  the  true  facts  in  each  case.  We 
cannot  simply  say  that  all  of  our  agents  are  so  far  above 
suspicion  that  we  will  not  even  answer  on  the  facts  con¬ 
cerning  criticisms  of  any  of  them.  If  you  feel  insulted 
by  being  treated  this  way  then  I  think  that  you  are 
even  a  little  more  self-righteous  than  I  myself  am. 

“  ‘In  any  event,  I  do  not  see  wliv  vou  feel  vou  should 
carry  out  any  reprisals  against  the  Guild  simply  be¬ 
cause  Ilerwig  is  not  a  Guild  member!  That  simply 
ain’t  fair. 

“  ‘(Signed)  NW.’  ” 

It  should  be  noted  that  all  of  the  foregoing  communica¬ 
tions  were  written  while  the  instant  case  was  still  sched¬ 
uled  for  hearing  before  the  Trial  Examiner.  The  letters 
establish  beyond  doubt  that  the  much  professed  impartiality 
of  the  Board  was  entirelv  lacking  in  this  case.  The  Chair- 
man  of  the  Board  and  the  Secretary  were  directly  inter¬ 
esting  themselves  in  the  merits  of  the  controversy  in  ad¬ 
vance  of  all  the  evidence  in  the  case.  The  letters  show  that 
the  statements  therein,  and  between  the  lines  of  those  state¬ 
ments,  is  reflected  an  attitude  of  partiality  toward  the  Guild 
and  unfriendliness  toward  the  petitioner.  Needless  to  say, 
Ilerwig ’s  letter  contained  false  and  scurrilous  statements 
which  were  later  disproved  by  overwhelming  evidence  in 
the  record  of  this  case. 

The  testimony  further  established  that  in  fact  Mrs.  Her¬ 
rick  was  not  a  friend  of  Mrs.  Gannett,  wife  of  the  head  of  the 
Company  which  is  named  as  one  of  the  respondents  in  this 
case,  as  shown  by  the  following  colloquy : 

“Q.  Mrs.  Herrick,  are  you  a  friend  of  Mrs.  Gan- 
nett’s? 

“A.  Of  a  Mrs.  Gannet  who  is  not  the  wife  of  the 
publisher  of  his  paper. 
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“A.  She  lias  no  connection  with  this  matter.  I  be¬ 
lieve  she  is  a  cousin  of  Mr.  Frank  who  pronounces  him¬ 
self  Gan-nett’  in  contradistinction  to  my  friend  Mrs. 
Gannett  who  puts  the  accent  elsewhere. 

“Q.  And  Mrs.  Gannett ’s  connection  with  you  had 
nothing  to  do  with  your  duties  and  actions  in  this  case, 
did  it? 

“A.  Xo,  she  was  an  old  friend  of  my  mother  and 
father,  and  says  she  knew  me  before  I  was  born.” 

No  more  shocking  example  of  the  bias  and  hostility 
toward  employers  can  be  cited  than  the  letter  set  forth  in 
the  footnote.3  It  was  addressed  to  Mr.  Pratt,  the  Chief 

a  ‘‘Mr.  Reilly:  Exhibit  563  (page  112): 

“  ‘Saturday  evening,  11-20-37. 

“  ‘  A  lone  in  the  office. 

“  ‘Friend  George : 

"  ‘ .  .  .  Well,  Geo.,  the  preparation  of  the  EP  case  goes  on  apace,  and 

with  gleeful  malice .  Harry  and  I  will  do  you  proud,  I  promise.  Our  card 
index  of  facts  is  nearly  complete ,  and  itfs  nothing  short  of  deadly;  there 
was  never  anything  like  it,  and  thanks  to  it,  well  be  able  to  try  the  case 
in  five  different  directions,  varying  the  theme  whenever  the  melody  begins 
to  pall.  We  can  go  ahead  on  a  straight  factual  basis  or  fry  one  malefactor 
at  a  time  by  arranging  our  witnesses  accordingly — due  to  the  facility 
accorded  ns  by  the  index.  In  certain  matters  I  shall  try  the  case  back¬ 
wards;  do  yon  get  the  idea ?  .  .  .  (Emphasis  supplied.) 

“‘Soon  as  the  index  is  complete — sometime  Monday — III  work  out  the 
battle  plan  and  dress  the  stage.  After  the  witnesses  will  have  all  been 
neatly  arranged,  I  hope  to  be  able  to  analyze  the  testimony  to  be  given  by 
each,  as  there  arc  a  few  that  III  want  to  recall  in  connection  with  later 
incidents.  If  possible.  I  want  to  avoid  having  to  question  them  with  the 
statements  in  my  hand  as  it  can  be  done  more  effectively  if  the  questioning 
is  organized.  Watts  showed  me  a  memo  which  was  quite  good  and  I  should 
like  to  follow  it.  (Emphasis  supplied.) 

“  ‘Like  the  good  fairy  Sugarplum,  Mr.  Blair  has  been  flying  from  Wash¬ 
ington  to  Joplin,  wiring  Reid  Robinson,  conferring  with  McTeer  and  Syl¬ 
van  Bruner.  The  burden  of  his  message  was  ‘Peace  on  earth  to  all  men 
of  goodwill/  Isn't  that  something  of  a  plagiarism? 

“‘You  arc  impatient;  all  right,  I’ll  be  more  specific.  Blair  suggested 
that  he  thought  that  they  could  ‘work  out  the  situation/  Was  speaking  for 
himself,  of  course.  First,  an  adjournment  of,  say,  sixty  or  ninety  days — no 
use  being  hasty.  Then,  what  would  the  union  offer  to  take  for  its  back  pay? 
The  Company  would  reinstate  the  men  and  hang  up  signs  that  the  men 
didn’t  need  to  be  a  member  of  any  union — they  didn’t  care. 
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Trial  Examiner,  from  Mr.  Avrutis,  an  attorney  for  the 
Board,  regarding  The  Eagle-Picher  Mining  and  Smelting 
Company  case  (Case  Xo.  XVII-C-19)  which  was  being  pre- 

**  ‘Also,  pointed  out  that  if  there  were  hearings  and  resultant  bad  feel¬ 
ing,  it  would  go  hard  with  the  union  later,  there  would  be  a  very  unpleas¬ 
ant  atmosphere  when  it  came  to  enter  into  union  contracts.  This  last  kind 
of  worried  Tony  until  1  explained  that  it  meant  that  the  company  would 
make  faces  at  him,  since  it  had  done  everything  else  previously  that  it  could 
possibly  think  of. 

.  .  ‘The  picture  is  this:  The  union  boycott  cost  the  Eagle  Picher 
interests  approximately  live  million  dollars.  The  hearings  will  effectively 
blast  every  bit  of  consumers'  goodwill  that  the  company  has.  It  simply 
cannot  afford  to  have  the  hearing  go  on.  If  the  price  of  peace  is  a  million 
dollars  and  reinstatement  of  the  men,  plus  disestablishment  of  the  Blue 
Card  Union,  then  that  must  be  done,  even  tho  the  company  have  to 
mortgage  every  mill  and  mine  to  do  it.  Such  is  the  dictate  of  intelligence 
and,  we  may  expect,  the  counsel  which  tiny  competent  and  realistic  lawyer 
should  give  his  client.  Selfishness  may  render  the  grasping  stupid,  counsel 
may  fail  to  give  this  ad  vie  ?,  or  if  the  advice  be  given,  the  companies  may 
refuse  to  follow  it. 

“  ‘Assume,  however,  that  on  the  29th,  when  the  hearing  is  called,  counsel 
for  the  companies  steps  forward  and  stipulates  to  a  consent  decree;  un¬ 
likely,  but  not  impossible.  What  then?  The  International  Union  is  now 
established;  what  then?  It  is  merely  where  it  tried  to  be  two  and  a  half 
years  ago,  that  is  the  full  extent  of  its  gain.  It  must  now  try  to  get  itself 
together,  effect  changes — strike  again. 

“  ‘For  all  the  desire  of  all  of  us  to  fight  this  thing  out  in  the  open  and 
to  a  finish,  there  are  gains  which  may  be  possibly  secured  which  may  enable 
a  far  greater  victory  to  be  secured,  even  with  all  hearings  abandoned.  Let 
the  union,  now,  at  once,  assemble  a  social  program.  Let  Wolf,  who  for 
five  years  has  made  mining  operation  conditions  a  specialty,  examine  the 
labor  law  of  all  mining  states,  and  also  of  the  State  of  New  York.  Let 
Bruner  send  by  airmail  a  copy  of  our  complaint  to  John  L.  Lewis  and  ask 
for  his  assistance  in  a  program  for  health  protection  in  mines,  and  to  ask 
further  that  he  lend  the  International  union  a  publicity  man  to  whip  every¬ 
thing  in  final  shape;  this  would  be  a  compliment  to  Lewis  and  would 
cost  little  money  on  his  part.  .  .  . 

“  ‘Remember  the  discretionary  fund?  Well,  Bruner  said  1  could  call 
on  him  up  to  a  hundred  dollars  (wanted  to  give  me  a  check  at  first) 
for  any  stenographic  service  I  might  need.  I  had  told  him  that  I  wanted 
the  union  to  make  sure  that  I  had  stenographic  service  should  I  need  it. 
I  had  in  mind  the  continuation  of  my  trial  memo  out  in  Joplin  evenings 
during  the  proceedings,  so  that  nothing  should  be  undone  because  of 
the  weight  of  weariness  and  drudgery.  I  have  already  located  the  ideal 
stenographer.  .  .  . 

“  ‘I  just  thought  Fd  tell  you  of  the  whole  situation.  If  it's  the  hearings 
you're  anxious  about,  so  am  I,  and  I’m  afraid  we’ll  have  them,  for  one 
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pared  for  trial.  This  is  offered  for  its  bearing  upon  the 
contention  of  this  petitioner  that  the  procedure  of  the 
Board  is  so  biased  and  one-sided  that  a  fair  and  impartial 

can  always  count  on  good  old  rugged  American  individualistic  selfishness. 
For  my  part,  we  shall  yield  upon  no  issue,  and  God  willing,  accomplish 
far  more  than  we  had  originally  hoped  for.  In  any  case,  from  now  on 
the  union  will  have  something  which  until  now,  it  never  had :  a  program. 

“  ‘Good  luck! 

“(Signed)  ‘Bill/  *  *  * 

[Note:  “Tony”  mentioned  in  the  letter  is  Tony  McTeer,  the  district 
representative  of  The  Mine,  Mill  &  Smelter  Workers  Union.  Bruner  and 
Wolf  were  attorneys  for  the  union.] 

“Q.  Now,  Mr.  Pratt,  when  you  received  this  letter  on  the  21st  or  22nd 
day  of  November,  1037,  did  you  think  that  that  represented  a  letter  of  a 
fair  and  impartial  government  official? 

“A.  I  think  the  letter  shows  it  is.  I  don’t  think  I  had  any  thought  at 
all  about  it. 

“Q.  When  you  received  this  letter,  knowing  that  at  the  time  you  received 
it  you  were  the  Chief  Trial  Examiner  of  the  National  Labor  Relations 
Board  and  that  the  writer  of  the  letter  was  an  employee  of  the  Board 
engaged  in  the  preparation  of  the  trial  which  took  place  and  started  on 
the  Gth  day  of  December,  3037,  approximately  two  weeks  thereafter,  and 
you  had  no  thought  in  vour  mind  at  the  time  you  received  this  letter  that 
the  statements  in  there  were  not  reprehensible  as  coming  from  a  prose¬ 
cutor  ? 

“A.  No,  I  don’t  believe  that  I  did.  It  was,  as  he  said,  an  expansive 
letter  that  he  wrote.  lie  is  a  very  enthusiastic  person  and  was  inclined 
at  that  time — I  had  only  known  him  perhaps  a  month,  inclined  to  make 
large  statements  of  that  sort,  and  I  thought  nothing  of  it.”  *  *  * 

“Q.  Mr.  Pratt,  would  you  want  to  be  tried  or  to  be  prosecuted  and  have 
your  life,  liberty  or  property  at  stake,  by  a  member  of  the  bar  and  an 
employee  of  the  Government  of  the  United  States  who  would  make  such 
statements  as  are  contained  in  that  letter? 

“A.  Knowing  Bill  Avruits,  I  would  have  no  hesitancy  in  being  tried  by 
him,  and  he  did  make  these  statements. 

“Mr.  Routzohn:  But  you  had  only  known  him  a  month  at  that  time, 
you  say. 

“The  Witness:  That  is  right. 

“By  Mr.  Toland : 

“Q.  Now  did  you  take  any  action  after  you  received  this  letter,  did  you 
write  to  him  and  criticize  any  of  the  statements  that  he  made  in  the 
letter? 

“A.  I  don’t  recall  having  done  so,  no. 

“Q.  Why  did  you  put  it  in  your  personal  file? 

“A.  It  was  a  personal  letter,  that  is  all. 


hearing  is  necessarily  foreclosed  from  the  inception  of  pro¬ 
ceedings. 

Unwarranted  and  Prejudicial  Delays. 

From  the  very  outset  of  this  proceeding  petitioner  has 
been  subjected  to  unwarranted  and  prejudicial  delays.  The 

“Q.  It  related,  did  it  not,  to  a  case  that  you  had  investigated,  that  you 
had  auhorized  the  issuance  of  the  complaint,  that  you  yourself  have  stated 
you  were  interested  in,  and  instead  of  being  in  the  tiles  of  the  case  of  this 
Board,  this  letter  was  placed  by  you  in  a  personal  file. 

“Now,  hasn’t  it  been  your  practice  while  you  have  been  Chief  Trial 
Examiner  to  keep  separate  folders  of  copies  or  the  original  of  communi¬ 
cations  that  you  received  from  Trial  Examiners? 

“A.  Well,  I  have  had  separate  folders  for  Trial  Examiners  in  which 
some  of  their  communications  were  kept,  yes,  sir. 

“Q.  And  hasn’t  it  also  been  your  practice  that  certain  communications 
that  you  received  concerning  a  particular  case  are  filed  in  the  informal  file 
of  that  case? 

“A.  That  is  right.”  .  .  . 

“By  Mr.  Toland : 

“Q.  Mr.  Pratt,  do  you  think  it  is  proper  for  Government  officials  to 
receive  money  from  unions  for  use  in  hiring  stenographers? 

“A.  No,  it  is  not,  very  definitely,  and  this  particular  thing  that  he  re¬ 
ferred  to,  and  that  is  what  I  was  coming  to,  he  referred  in  this  letter  to 
what  he  called  a  ‘discretionary  fund/  and  that  Mr.  Bruner  had  promised 
him  $100,  or  something  like  that. 

“Q.  He  indicated  that  von  knew  about  the  discretionary  fund  also,  didn't 
he? 

“A.  He  did.  He  asked  me — what  he  had  asked  was,  he  first  asked,  I 
think  he  had  first  written  to  Mr.  Watts,  saying  he  didn’t  know  how  the 
Government  got  money,  how  they  employed  stenographers  out  in  the  field, 
and  what  he  would  do  in  this  case,  and  he  asked  me  just  before  I  came 
East  here,  I  believe,  to  take  his  job,  about  a  discretionary  fund.  Ho  wanted 
the  Board  to  give  him  some  money  which  he  could  use  at  his  discretion, 
and  I  said  I  believed  that  that  wasn’t  at  all  proper.  I  have  the  letter  in 
front  of  me  here. 

“Q.  Did  he  talk  about  a  discretionary  fund  of  the  Board  or  a  discre¬ 
tionary  fund  of  the  union? 

“A.  He  talked  about  it  with  me. 

“Q.  I  mean  in  his  letter. 

“A.  I  don’t  know. 

“Q.  Let  me  read  it  to  you. 

“‘Remember  the  discretionary  fund?  Well,  Bruner  said  I  could  call 
on  him  up  to  $100  (wanted  to  give  me  a  check  at  first)  for  any  steno¬ 
graphic  services  I  might  need.  I  had  told  him  that  I  wanted  the  union  to 
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Board’s  usual  practice  is  to  order  reinstatement  with  back 
pay  pursuant  to  Section  10  (c)  of  the  Act  whenever  it  finds 
that  there  has  been  discrimination  within  the  meaning  of 
Section  8  (3)  of  the  Act. 

Petitioner  knew  this  when  it  was  served  with  a  copy  of 
the  complaint  on  August  13,  1937,  and  it  was  faced  with 
the  threat  of  a  back  pay  order  in  the  event  that  the  Board 
should  find  that  any  of  the  persons  named  in  the  complaint 
had  been  discriminated  against. 

Petitioner  was  ready,  able  and  willing  to  begin  hearings 
on  September  7,  1937,  the  date  originally  set  by  the  Board 
(B.  50).  However,  the  Board  after  very  little  notice  to 
petitioner  adjourned  the  hearings  until  October  25,  1937 
(B.  75).4  _ 

make  sure  that  I  had  stenographic  service  should  J  need  it.  I  had  in  mind 
a  continuation  of  my  trial  memo  out  in  Joplin  evenings  during  the  pro¬ 
ceedings,  so  that  nothing  should  be  undone  because  of  the  weight  of  weari¬ 
ness  and  drudgery.  I  have  already  located  the  ideal  stenographer.’ 

“Now,  when  vou  received  that  letter  and  vou  read  it,  did  vou  send  anv 
communication  to  Avrutis  concerning  the  discretionary  fund,  concerning 
Ids  statement  that  the  union  was  willing  to  pay  for  the  stenographic  serv¬ 
ices,  and  that  he  had  stated  that  the  union  organizer  or  official  wanted  to 
give  him  a  check  for  $100  ? 

“A.  I  don’t  think  I  did.  I  think  1  discussed  that,  as  I  started  to  say 
when  you  interrupted  me,  with  him,  before  T  left  Kansas  City,  and  I 
believe  that  he  took  that  matter  up  with  Mr.  Watts,  his  superior,  and 
that  he  was  told  that  that  was  quite  improper. 

“Q.  Did  you  replv  to  this  letter  ? 

“A.  T  may  have.”  *  *  * 


4  In  possible  explanation  of  the  reasons  for  this  adjournment,  it  is  illumi¬ 
nating  to  read  a  letter  received  in  evidence  bv  the  Special  Committee  of  the 
House  of  Representatives  to  Investigate  the  National  Labor  Relations 
Board.  George  Bokat,  the  Trial  Examiner  in  this  case,  later  acted  as  Trial 
Examiner  in  the  American  Rolling  Mill  case  known  in  the  Board  files  as 
Case  No.  IX-C-530  and  as  yet  undecided.  The  letter  in  question  was  writ¬ 
ten  by  Philip  G.  Phillips,  Regional  Director  for  the  Ninth  Region,  to 
George  0.  Pratt,  the  Board’s  Chief  Trial  Examiner.  In  this  letter  which 
was  taken  from  the  Board’s  informal  file  Mr.  Phillips  said : 

4<I  would  like  to  have  your  permission  to  set  the  case  a  week  ahead 
of  the  13th.  I  know  that  the  respondent  will  move  for  an  adjourn¬ 
ment  and  I  think  if  I  set  a  phony  date  I  will  be  able  to  satisfy  them. 


Almost  four  months  elapsed  between  the  conclusion  of 
the  hearings  and  the  issuance  of  the  Trial  Examiner’s 
Intermediate  Report  on  May  12,  1938/’  The  Board  kept 
the  case  under  advisement  from  July  19,  1938  to  July  18, 
1939 — or  just  one  day  less  than  exactly  one  year.  From 
the  issuance  of  the  complaint  until  the  Board’s  decision 
was  rendered  almost  two  years  elapsed — approximately 
three  weeks  less  than  two  years. 

These  unwarranted  delays,  for  which  petitioner  was  in 
no  respect  responsible,  subjected  petitioner  to  undue  risk 
and  prejudice  in  violation  of  petitioner’s  rights  under  the 
due  process  clause  of  the  Fifth  Amendment  of  the  Consti¬ 
tution  of  the  United  States. 

(D)  The  order  of  the  Board  constitutes  an  infringement 
of  the  freedom  of  the  press  as  guaranteed  by  the  First 
Amendment  to  the  Constitution  of  the  United  States. 

Petitioner  contends  that  the  Board’s  order  constitutes 
an  attempt  by  the  Board  to  superimpose  its  judgment  over 
that  of  petitioner  (a)  in  the  matter  of  the  selection  of 
employees  in  the  Editorial  Department  of  petitioner’s  news¬ 
paper  and  (b)  in  the  matter  of  assignments  to  work  given 
to  such  employees.  This  attempt  by  the  Board  constitutes 
a  direct  and  gross  infringement  of  the  rights  of  petitioner 
as  guaranteed  by  the  First  Amendment  to  the  Constitution 
of  the  United  States. 

- 

In  fact ,  I  think  xcc  ought  to  do  that  on  a  Jot  of  our  big  cases.  We 
know  the  respondents  always  come  in  and  ask  for  adjournments.” 
(Emphasis  supplied.)  Proceedings  of  the  House  Committee  Investi¬ 
gating  Labor  Board  and  Wagner  Act  (1940),  p.  72.  (Emphasis  sup¬ 
plied.) 

The  record  of  the  Smith  Committee  shows  that  Elinore  M.  Herrick, 
I  Regional  Director  for  the  Second  Region,  had  frequently  protested  against 
such  delays  and  had  suggested  that  Trial  Examiners  be  given  an  oppor¬ 
tunity  to  prepare  their  Intermediate  Reports. 
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Congress  cannot  endow  any  administrative  agency  with 
power  to  control  the  essential  processes  and  functions  of  the 
press  in  the  gathering  and  dissemination  of  news  and 
editorial  comment. 

Upon  the  publisher  of  a  newspaper  falls  the  ultimate 
responsibility  for  the  contents  and  policies  expressed  in  his 
publication.  In  meeting  this  responsibility  the  First  Amend¬ 
ment  to  the  Constitution  prohibits  every  sort  of  legislative 
interference,  however  slight,  with  the  judgment  of  the  pub¬ 
lisher  in  the  conduct  of  his  newspaper. 

The  Supreme  Court  of  the  United  States  has  repeatedly 
asserted  its  adherence  to  this  fundamental  principle.  In 
Near  v.  Minnesota,  283  U.  S.  697  (1931),  where  the  court 
dealt  with  an  attempt  to  suppress  the  press  by  injunctive 
process  the  court  quoted  the  memorable  words  of  Madison: 

“The  great  and  essential  rights  of  the  people  are 
secured  against  legislative  as  well  as  against  executive 
ambition.  They  are  secured,  not  by  laws  paramount 
to  prerogative,  but  by  constitutions  paramount  to  laws. 
This  security  of  the  freedom  of  the  press  requires  that 
it  should  be  exempt  not  only  from  previous  restraint  by 
the  executive,  as  in  Great  Britain,  but  from,  legislative 
restraint  also.”  (Emphasis  supplied.) 

Report  on  the  Virginia  Resolutions,  Madison’s 
Works,  Vol.  4,  Page  543. 

Mr.  Chief  Justice  Hughes  was  careful  to  point  out  that 
while  liberty  of  the  press  meant  “principally,  although  not  . 
exclusively,  immunity  from  previous  restraints  or  censor¬ 
ship”  the  guaranty  extended  to  any  form  of  abridging  it. 

In  Gr  os  jean  v.  American  Press,  297  U.  S.  237  (1937),  the 
Supreme  Court  struck  down  a  restraint  upon  the  press 
through  taxation.  The  court  said : 

“The  predominant  purpose  of  the  grant  of  immunity 
here  invoked  was  to  preserve  an  untrammeled  press  as 
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a  vital  source  of  public  information.  The  newspapers, 
magazines  and  other  journals  of  the  country,  it  is  safe 
to  say,  have  shed  and  continued  to  shed,  more  light  on 
the  public  and  business  affairs  of  the  nation  than  other 
instrumentality  of  publicity  ;  and  since  informed  public 
opinion  is  the  most  potent  of  all  restraints  upon  misgov- 
ermnent,  the  suppression  or  abridgement  of  the  pub¬ 
licity  afforded  by  a  free  press  cannot  be  regarded  other¬ 
wise  than  with  grave  concern. .  .  . 

“A  free  press  stands  as  one  of  the  great  interpreters 
between  the  government  and  the  people.  To  allow  it  to 
be  fettered  is  to  fetter  ourselves.” 

These  doctrines  were  reaffirmed  in  De  Jonge  v.  Oregon, 
299  U.  S.  353  (1937),  where  the  court  in  rejecting  the 
Criminal  Syndicalism  Law  of  Oregon  pointed  out  that  the 
guaranty  of  a  free  press  was  a  right  “that  cannot  be  denied 
without  violating  those  fundamental  principles  of  liberty 
and  justice  which  lie  at  the  base  of  all  civil  and  political 
institutions  *  *  V’ 

In  Lovell  v.  City  of  Griffin,  303  U.  S.  444  (1938),  and  again 
in  Schneider  v.  The  State  (Town  of  Irvington),  60  Sup.  Ct. 
146  (1939),  the  Supreme  Court  reaffirmed  the  doctrines  set 
forth  in  earlier  cases.  The  Lovell  case  involved  a  municipal 
ordinance  prohibiting  the  distribution  of  literature  without 
written  permission  from  the  City  Manager  and  the  Schneider 
case  was  one  of  a  group  involving  municipal  ordinances  pro¬ 
hibiting  or  controlling  the  distribution  of  circulars,  hand¬ 
bills  and  the  like. 

The  differences  in  the  facts  of  each  of  the  foregoing  cases 
as  compared  with  the  instant  case  detract  not  in  the  slightest 
from  the  consistency  with  which  the  Supreme  Court  of  the 
United  States  has  denounced  every  type  of  encroachment 
upon  the  constitutional  protection  of  a  free  press. 

Petitioner  submits  that  these  well  established  principles 
are  equally  applicable  to  the  facts  of  this  case.  The  record 
conclusively  shows  that  this  case  meets  all  of  the  principles 
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laid  down  by  Mr.  Justice  Roberts  in  Associated  Press  v. 
National  Labor  Relations  Board ,  301  U.  S.  103,  132-133 
(1937),  in  support  of  the  unquestioned  right  of  the  pub¬ 
lished  of  a  newspaper  to  determine  without  legislative 
restraint  the  policies  of  his  publication. 

The  Associated  Press  case  arose  over  the  discharge  of 
one  Watson,  an  employee  and  Guild  member.  The  Guild 
tiled  a  charge  with  the  National  Labor  Relations  Board 
alleging  that  Watson  was  discharged  for  Guild  activities. 
The  Board  issued  a  complaint.  At  a  hearing  before  a  Trial 
Examiner  the  Associated  Press  appeared  and  moved 
specially  to  dismiss  on  constitutional  grounds.  The  motion 
was  overruled  on  all  grounds  except  upon  the  question 
whether  the  proceeding  was  within  the  federal  commerce 
power.  Counsel  for  the  Associated  Press  thereupon  with¬ 
drew  from  the  proceedings  and  the  matter  was  further  heard 
without  the  participation  of  the  Associated  Press  or  its 
counsel.  Subsequently  the  Board,  on  the  record  made  before 
its  Trial  Examiner,  found  that  Watson  was  discharged  for 
Guild  activities  and  entered  an  order  against  the  Associated 
Press,  which  refused  to  comply. 

The  Board  petitioned  for  enforcement.  The  Associated 
Press  again  relied  upon  its  contentions  in  respect  of  the 
constitutionality  of  the  Act  as  applied  to  it.  The  court  made 
a  decree  enforcing  the  order  and  the  Associated  Press  then 
petitioned  the  Supreme  Court  of  the  United  States  for 
certiorari. 

In  its  answer  to  the  Board's  petition  for  enforcement,  the 
Associated  Press  did  not  challenge  the  Board’s  findings  of 
fact  and  in  its  petition  for  certiorari  it  assigned  no  error 
to  the  Circuit  Court  of  Appeals  in  adopting  those  findings. 

Therefore  it  followed  that  when  the  case  reached  the 
Supreme  Court  of  the  United  States  the  sole  question  in¬ 
volved  was  as  to  the  power  of  the  Board,  under  the  Consti¬ 
tution,  in  the  particular  circumstances  of  the  record  in  that 
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case  to  enter  an  order  against  the  Associated  Press.  The 
Supreme  Court  held  five  to  four  that  the  Board  had  that 
power. 

Mr.  Justice  Roberts,  speaking  for  the  majority,  stated 
that  the  publisher  of  a  newspaper  has  no  special  immunity 
from  the  application  of  general  laws.  As  to  the  discharge 
of  "Watson,  he  said : 

“The  actual  reason  for  his  discharge,  as  shown  by 
the  unattacked  finding  of  the  Board,  was  his  Guild  activ¬ 
ity  and  his  agitation  for  collective  bargaining.  The 
statute  does  not  preclude  a  discharge  on  the  ostensible 
grounds  for  the  petitioner’s  action;  it  forbids  discharge 
for  what  has  been  found  to  be  the  real  motive  of  the 
petitioner.  These  considerations  answer  the  sugges¬ 
tion  that  if  the  petitioner  believed  its  policy  of  impar¬ 
tiality  was  likely  to  be  subverted  by  Watson’s  continued 
service,  Congress  was  without  power  to  interdict  his 
discharge.  Xo  such  question  is  here  for  decision.  Nei¬ 
ther  before  the  Board,  nor  in  the  court  below  nor  here 
has  the  petitioner  professed  sucli  belief.  It  seeks  to  bar 
all  regulation  by  contending  that  regulation  in  a  situa¬ 
tion  not  presented  would  be  invalid.  Courts  deal  with 
cases  upon  the  basis  of  the  facts  disclosed,  never  with 
nonexistent  and  assumed  circumstances.” 

As  to  the  power  of  a  publisher  to  discharge  for  any  rea¬ 
son  other  than  union  activity,  Mr.  Justice  Roberts  said: 

“The  act  does  not  compel  the  petitioner  to  employ 

anyone;  it  does  not  require  that  the  petitioner  retain  in 

its  employ  an  incompetent  editor  or  one  who  fails  faith- 

fullv  to  edit  the  news  to  reflect  the  facts  without  bias 
* 

or  prejudice.  The  act  permits  a  discharge  for  any  rea¬ 
son  other  than  union  activity  or  agitation  for  collective 
bargaining  with  employees.” 

Further,  in  respect  of  the  right  of  a  publisher  to  discharge 
an  editorial  employee  for  failure  to  comply  with  its  policies, 
Mr.  Justice  Roberts  observed: 


“The  regulation  here  in  question  has  no  relation 
whatever  to  the  impartial  distribution  of  news.  The 
order  of  the  Board  in  no  wise  circumscribes  the  full 
freedom  and  liberty  of  the  petitioner  to  publish  the  news 
as  it  desires  it  published  or  to  enforce  policies  of  its 
own  choosing  with  respect  to  the  editing  and  rewriting 
of  news  for  publication,  and  the  petitioner  is  free  at 
any  time  to  discharge  Watson  or  any  editorial  employee 
who  fails  to  comply  with  the  policies  it  may  adopt.’ ’ 

The  record  in  this  case  shows  that  the  sole  reason  for  the 
discharge  of  the  six  persons  involved  in  the  Board’s  original 
complaint  was  because  of  the  reduction  of  operations  inci¬ 
dent  to  petitioner’s  abandonment  of  the  morning  and  Sun¬ 
day  fields  on  June  30,  1937. 

The  record  shows  that  this  petitioner  retained  Mowers 
and  Leonard  on  its  staff  after  June  30,  1937,  and  that  with¬ 
out  voicing  any  complaint  to  their  superiors  concerning 
their  assignments  of  duties,  they  resigned  in  October,  1937, 
whereupon  petitioner  reemployed  two  of  its  former  em¬ 
ployees,  both  of  them  Guild  members,  to  fill  their  jfiaces. 
One  of  those  reemployed  was  Mohan  whom  in  its  original 
complaint  the  Board  charged  this  petitioner  with  discharg¬ 
ing  because  of  his  Guild  activities,  which  charge  Mohan 
himself  repudiated.  Notwithstanding  these  facts,  the  Board 
in  its  amended  complaint  charged  petitioner  with  giving 
Mowers  and  Leonard,  because  of  their  Guild  affiliations, 
assignments  so  inferior  to  their  abilities  as  to  force  them  to 
resign. 

Mowers  testified  he  did  not  like  to  write  obituaries  and 
radio  bulletins.  Yet  the  record  shows  the  extreme  import¬ 
ance  of  each. 

Leonard  testified  she  wanted  an  assignment  as  legislative 
writer  and  resented  her  assignment  to  cover  the  courts,  in¬ 
cluding  the  Court  of  Appeals,  the  highest  court  in  New  York, 
as  one  beneath  her  abilities. 
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But  neither  asked  petitioner  for  a  change  before  resign¬ 
ing.  Bather,  they  rushed  to  the  Board  which  attempted  to 
superimpose  its  judgment  upon  that  of  petitioner  in  the 
matter  of  their  assignments,  just  as  in  the  original  complaint 
it  sought  to  superimpose  its  judgment  in  the  matter  of  selec¬ 
tions  of  employees  to  be  retained  or  discharged. 

While  some  persons  assume  the  attitude  of  smirking  when¬ 
ever  the  defense  of  abridgement  of  the  constitutional  guar¬ 
anty  of  a  free  press — or  for  that  matter  of  any  of  the  guar¬ 
antees  in  the  Bill  of  Bights — is  offered,  the  Supreme  Court 
has  given  no  comfort  to  those  who  would  have  this  court 
believe  that  protest  against  the  impairment  of  the  function 
of  an  untrammelcd  press  is  being  used  as  a  pretext  or  dis¬ 
guise  or  is  offered  as  a  substitute  for  a  meritorious  argu¬ 
ment. 

The  record  in  this  case  shows  that  when  the  Guild  first 
complained  to  the  State  Labor  Department,  charging  peti¬ 
tioner  with  discrimination  in  the  matter  of  the  discharges  of 
June  30,  1937,  petitioner  not  only  readily  accepted  media¬ 
tion  but  agreed  to  be  bound  by  the  findings  of  the  State 
mediator.  Petitioner  pointed  out  that  if  any  one  or  more 
persons  were  ordered  reinstated  it  would  have  to  discharge 
other  persons  to  make  room  for  them  but  it  refused  to  con¬ 
cede  the  Guild  a  voice  in  such  discharges. 

During  the  hearing  before  the  Trial  Examiner  petitioner 
asserted  through  counsel  that  it*  any  evidence  of  discrimina¬ 
tion  was  produced,  the  employee  discriminated  against 
would  be  reinstated  without  further  ado.  (B.  971-972.) 

From  the  start  of  the  controversy  petitioner’s  bona  fidcs 
have  been  apparent.  So  it  ill  behooves  any  one  to  argue  that 
its  defense  under  the  First  Amendment  is  but  a  sham. 

The  Supreme  Court  in  recent  years,  in  fact  during  the  cur¬ 
rent  term,  lias  had  occasion  to  pass  upon  the  meaning  and 
effect  of  that  amendment. 
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In  the  case  of  Schneider  v.  State  (Town  of  Irvington), 
supra,  Mr.  Justice  Roberts  said: 

“This  court  has  characterized  the  freedom  of  speech 
and  that  of  the  press  as  fundamental  personal  rights 
and  liberties.  The  phrase  is  not  an  empty  one  and  was 
not  lightly  used .  It  reflects  the  belief  of  the  framers  of 
the  Constitution  that  exercise  of  the  rights  lies  at  the 
foundation  of  free  government  by  free  men.  It  stresses, 
as  do  many  opinions  of  this  court,  the  importance  of 
preventing  the  restriction  of  enjoyment  of  these  lib¬ 
erties. 

“In  every  case,  therefore,  where  legislative  abridg¬ 
ment  of  the  rights  is  asserted,  the  courts  should  be 
astute  to  examine  the  effect  of  the  challenged  legisla¬ 
tion.”  (Emphasis  supplied.) 

In  Associated  Press  v.  National  Labor  Relations  Board, 
supra,  the  majority  of  the  Court  differed  with  the  dissent 
mainly  on  questions  of  fact  but  it  undoubtedly  did  not  differ 
with  Mr.  Justice  Sutherland,  who  wrote  the  dissenting 
opinion,  and  quoted  the  following  warning  from  Boyd  v. 
United  States,  116  U.  S.  616  (1886) : 

“.  .  .  ‘illegitimate  and  unconstitutional  practices  get 
their  first  footing  ...  by  silent  approaches  and  slight 
deviations  from  legal  modes  of  procedure.  ...  It  is 
the  duty  of  courts  to  be  watchful  for  the  constitutional 
rights  of  the  citizen,  and  against  their  stealthy  en¬ 
croachments  thereon.  The?r  motto  should  be  obsta 
principiis ” 

Mr.  Justice  Sutherland  in  his  own  words  said : 

“A  little  water,  trickling  here  and  there  through  a 
dam,  is  a  small  matter  in  itself ;  but  it  may  be  a  sinister 
menace  to  the  security  of  the  dam,  which  those  living  in 
the  valley  below  will  do  well  to  heed.” 

Ik 
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Those  who  impugn  the  motives  underlying  the  presenta¬ 
tion  of  the  defense  of  a  free  press  might  well  give  heed  to 
Mr.  Justice  Sutherland’s  assertion  that: 

“Freedom  is  not  a  mere  intellectual  abstraction;  and 
it  is  not  merely  a  word  to  adorn  an  oration  upon  occa¬ 
sions  of  patriotic  rejoicing.” 

What,  then,  are  the  facts  as  they  are  established  by  sub¬ 
stantial  evidence  in  this  case? 

On  June  30,  1937,  petitioner  was  compelled  for  sound 
economic  reasons  to  abandon  the  morning  and  Sundav  news- 
paper  field  in  Albany.  The  reduction  in  operations  necessi¬ 
tated  reductions  in  staff  and  consequently  more  than  150 
persons  were  discharged.  These  discharges  affected  all  de¬ 
partments  of  the  newspaper.  Immediately  after  the  decision 
to  reduce  operations  was  made  petitioners’  publisher  in¬ 
structed  each  of  his  department  heads  to  select  a  stall  for  his 
department  to  be  composed  of  those  persons  he  regarded 
as  best  fitted  for  the  work  to  which  they  were  to  be  assigned. 
All  discharges  were  subject  to  the  final  approval  of  the  pub¬ 
lisher.  All  persons  discharged  were  given  liberal  separation 
allowances.  Petitioner  aided  many  to  find  other  employ¬ 
ment. 

The  controversy  in  this  case  concerns  the  decision  of  the 
publisher  approving  the  selections  made  by  the  editorial 
director,  Mr.  Lewis,  which  necessarily  led  to  the  discharge 
of  some  editorial  employees.  The  Guild  filed  charges  with 
the  State  Labor  Board  alleging  that  petitioner  discrimi¬ 
nated  against  seven  editorial  employees  because  of  their 
membership  in  or  sympathy  for  the  Guild.  One  of  these 
seven  promptly  disclaimed  any  discrimination  and  the  right 
of  the  Guild  to  act  for  him.  Subsequently  the  Guild  with¬ 
drew  from  the  proceeding  it  had  initiated  before  the  State 
Labor  Board  and  filed  charges  with  the  National  Labor  Re- 
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lations  Board,  which  in  turn  issued  a  formal  complaint 
based  on  those  charges. 

The  Board’s  complaint  originally  charged  that  6  officers 
of  the  Guild,  editorial  employees  of  petitioner,  were  dis¬ 
charged  for  Union  activity.  It  made  no  such  charges  in  re¬ 
spect  of  21  other  persons  whom  the  Guild  had  alleged  were 
discharged  for  the  same  reason.  Later  the  Board  amended 
its  complaint  by  striking  therefrom  the  name  of  Frank  Mo¬ 
han,  one  of  the  six  originally  named,  and  by  adding  the 
charge  that  two  other  persons,  Mowers  and  Leonard,  were 
forced  to  resign  because  they  had  been  assigned  inferior 
and  onerous  duties  in  retaliation  for  their  Guild  activities. 

In  its  answer  to  both  the  original  and  the  amended  com¬ 
plaints  petitioner  denied  all  charges  and  inter  alia  moved  to 
dismiss  for  violation  of  the  First  Amendment  to  the  Con¬ 
stitution  of  the  United  States. 

The  sole  question  raised  by  this  defense  is  whether  Con¬ 
gress  has  the  power  to  vest  in  the  Board  as  an  agency  of  its 
creation  the  right  to  substitute  its  judgment  for  that  of  the 
publisher  in  the  selection  and  assignment  to  work  of  mem¬ 
bers  of  the  editorial  staff  of  petitioner’s  newspaper  in  ac¬ 
cordance  with  the  policy  formulated  by  the  publisher  there¬ 
of.  If  such  a  power  exists  then  the  final  responsibility  of 
the  publisher  for  editorial  policy,  comment  and  criticism 
has  been  transferred  from  the  press  to  the  Government.  If 
such  a  power  exists  the  Government  and  not  the  publisher 
has  the  power  to  determine  and  control  the  character  of  the 
editorial  policy  of  the  newspaper.  In  that  event  the  press 
becomes  an  untrammeled  and  vital  source  of  such  informa¬ 
tion  in  name  only. 

A  free  press  under  such  limitations  would  be  a  mockery 
and  a  pretense. 

There  is  no  dispute  that  on  June  30,  1937,  petitioner  was 
confronted  with  an  unavoidable  practical  problem  of  making 
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selections  from  an  editorial  staff  much  larger  than  economic 
operations  of  its  one  newspaper  would  justify  in  view  of 
the  reduced  operations.  The  Board  admitted  that  fact.  Only 
six  issues  a  week  were  to  he  published  in  the  future  as 
against  thirteen  issues  a  week  in  the  past.  Only  one  news¬ 
paper  was  to  be  published  where  before  there  had  been  two. 
There  were  approximately  two  men  for  every  available 
position. 

There  is  substantial  evidence  in  the  record  that  the  selec¬ 
tion  of  persons  to  be  retained  after  .June  MO.  1!)M7  was  made* 
solely  on  the  basis  of  fitness  and  merit  and  not  because  of 
the  Guild  affiliation  and  activities  of  any  individual. 

Under  the  Constitution  only  one  person  can  give  finality 
to  the  selection  of  editorial  employees.  That  person  is  the 
publisher.  The  publisher  may  delegate  the  initial  selection 
to  an  editorial  director  as  he  did  in  this  case  but  the  ultimate 
responsibility  and  approval  are  his  own.  Mr.  McDonald, 
the  publisher  issued  instructions  to  all  department  heads 
concerned,  including  the  head  of  the  Kditorial  department, 
that  selections  were  to  be  made  exclusively  on  the  basis  of 
merit  and  qualification  for  future  assignments  of  work  and 
that  such  selections  should  be  submitted  to  him  for  his  ap¬ 
proval. 

The  Board  asserted  the  right  to  compel  petitioner  to  fur¬ 
nish  it  with  the  basis  upon  which  it  selected  one  man  as 
against  another  when  it  was  faced  with  the  necessity  of  mak¬ 
ing  a  number  of  discharges  in  tile  editorial  department.  To 
this  petitioner  excepted.  In  its  opinion  accompanying  its 
decision  the  Board  characterized  as  meaningless"  the 
petitioner's  contention  that  the  selections  were  made  on  the 
basis  of  the  management's  judgment  of  the  fitness  and 
ability  of  the  persons  involved  “because  the  respondents 
did  not  elect  to  specify  their  asserted  basis  for  judgment 
of  the  relative  fitness  and  ability  of  the  individuals  involved 
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and  Hi  is  foreclosed  any  objective  test  of  the  alleged  criteria 
used. ' ’ 

By  this  statement,  the  Board  asserted  that  it  has  the 
power  to  review  and  control  the  judgment  of  the  person  or 
persons  responsible  for  the  selection  of  employees  in  the 
editorial  department  of  a  newspaper.  Petitioner  lias 
already  shown  that  tin*  Constitution  prohibits  this  and  the 
Supreme  Court  of  the  United  States  so  stated  in  the  Associ¬ 
ated  Press  case. 

The  Board  failed  to  distinguish  between  the  establish¬ 
ment  of  criteria  for  selection  and  the  exercise  of  judgment 
as  to  fh<  ir  application  to  a  particular  individual .  In  its 
answer  petitioner  stated  that  there  is  no  yardstick  by  which 
the  value  of  the  services  of  editorial  employees  can  be 
gauged  other  than  the  judgment  of  the  persons  responsible 
for  the  publication  of  the  newspaper.  But  petitioner’s  an¬ 
swer  did  set  forth  the  criteria  by  which  a  publisher  is  guided 
and  which  are  to  be  weighed  by  him.  The  answer  stated 
that  the  value  and  effectiveness  of  the  work  of  editorial 
employees  depend  upon  such  qualities  as  personality,  am¬ 
bition,  imagination,  creative  ability,  independence  of  mind, 
and  diverst*  and  special  talent.  Petitioner  at  no  time  re¬ 
fused  to  state  the  criteria.  They  are  in  the  record.  AVhat 


tin*  petitioner  refused  to  do  was  to  assent  to  a  direct  in¬ 
fringement  of  the  guaranty  of  a  free  press  by  laying  before 
the  Boa l-d  for  its  review  the  application  of  the  criteria  to 
the  persons  named  in  the  complaint.  Had  it  done  this  peti¬ 
tioner  would  have  surrendered  to  an  external  agency  of  the 
Government  the  final  responsibility  and  control  over  the 
editorial  policies  of  its  newspaper. 


A  reasonable  mind  will  accept  the  fact  that  the  fitness 
and  merit  of  a  particular  editorial  employee  is  exclusively 
a  mattei’  of  an  appraisal  of  the  individual.  It  is  impossible 
to  make  selections  of  editorial  employees  by  rules  of  thumb 


and  uniformity  or  by  artificial  classifications.  Naturally  the 
editorial  director  is  the  one  to  whom  the  publisher  will  look 
for  estimates  of  individual  qualities  and  merit.  The  edi¬ 
torial  director  is  the  one  who  is  in  a  position  to  observe  the 
work  of  the  employees  in  his  department,  to  review  and 
evaluate  that  work  and  upon  the  basis  of  these  factors  to 
make  a  selection  of  a  staff  of  balanced  excellence  and  talents. 
The  editorial  director  has  the  duty  of  appraising  the  merits 
of  one  man  airainst  another  so  that  this  department  can  func¬ 
tion  effectively  with  respect  to  all  aspects  of  its  activities. 

The  Board  failed  to  consider  affirmative  and  uncontro¬ 
verted  evidence  in  the  record  which  conclusively  demon¬ 
strates  that  the  selections  ol‘  editorial  employees  in  fact  were 
made  solely  on  the  basis  of  fitness  and  merit.  While  peti¬ 
tioner  rightly  refused  to  answer  to  the  Board's  demand  for 
information  regard  in«r  its  choices  in  individual  eases,  this 
cannot  blot  out  from  the  record  testimony  of  the  Board's 
own  witnesses  disclosing  the  qualities  and  merits  for  suit¬ 
able  editorial  assignments  which  governed  selections  and 
which  alone  were  considered  in  the  discharge  of  the  em¬ 
ployees  named  in  the  complaint. 

The  evidence  in  the  record  irresistibly  leads  to  the  conclu¬ 
sion  that  Lewis,  the  editorial  director,  who  was  vested  with 
initial  authority  to  select  the  editorial  employees  to  be  re 
tained  after  June  Jn.  p.»J7,  was  not  motivated  by  an  anti 
Build  attitude.  The  editorial  director  was  not  concerned 
with  the  internal  affairs  of  the  Build  but  he  was  concerned 
witii  the  essential  function  of  the  press  in  presenting  the 
editorial  views  and  comments  in  harmony  with  petitioner's 
}  mlieies. 

To  protect  this  function  Lewis  had  tin*  unquestionable 
ri.u’ht  to  weiidi  the  qualifications  of  all  his  editorial  employ¬ 
ees.  regardless  of  their  union  or  non-union  membership.  In 
arriving  at  judgments  eoncerninir  any  of  these  editorial  em¬ 
ployees  t he  guaranty  of  a  free  press  assured  to  Lewis  the  ex- 
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ercise  of  liis  discretion  in  the  light  of  various  criteria,  free 
from  the  control  of  any  agency  of  government. 

This  is  peculiarly  applicable  to  Lewis'  appraisal  of  the 
background  of  his  editorial  employees.  When  lie  interviewed 
Wanhope,  Lewis  was  free  to  exchange  views  with  Wanhope 
with  respect  to  various  controversial  questions,  including 
the  labor  question.  The  mere  fact  that  Lewis'  views  might 
differ  from  those  of  Wanhope  or  any  other  editorial  em¬ 
ployee  is  irrelevant  so  long  as  there  is  no  evidence  that  this 
difference  of  view  resulted  in  interference,  coercion  or  re¬ 
straint  against  Guild  members.  If  Lewis  believed  that  a 
particular  editorial  writer's  views  on  various  controversial 
issues  made  him  unavailable  for  so  many  future  assign¬ 
ments  of  work  that  his  services,  as  weighed  against  those  of 
another  editorial  writer,  were  materially  out  of  harmony 
with  petitioner’s  policies,  the  constitutional  guaranty  of  a 
free  press  placed  such  belief  beyond  the  Board's  power  to 
question  or  review.  Petitioner  alone  could  balance  the  ad¬ 
vantages  against  the  disadvantages  of  retaining  one  edi¬ 
torial  employee  as  against  another. 

The  unfavorable  inference  which  the  Board  drew  from  the 
failing*  of  petitioner  1o  place  Lewis  upon  the  witness  stand 
is  without  justification.  Every  matter  concerning  which 
Lewis  could  have  been  asked  t<>  testify  without  a  violation 
of  constitutional  rights  was  fully  covered  by  testimony  of 
the  witnesses  called  by  petitioner  and  by  the  Board.  So 
proper  purpose  could  have  been  served  by  Lewis’  testimony. 
< ) 1 1  the  contrary,  for  petitioner  to  have  offered  Lewis  as  a 
witness  would  have  been  wholly  inconsistent  with  petition¬ 
er's  contention  that  it  was  not  required  to  lay  before  the 
Board  the  basis  upon  which  Lewis  applied  the  criteria  of 
selection  of  one  editorial  employee  as  against  another.  It  is 
sullicient  that  the  record  shows  that  in  fact  selections  were 
made  entirely  on  the  basis  of  suitability  for  the  needs  of  a 
greatly  reduced  editorial  staff. 
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The  Board  completely  ignored  evidence  that  the  Guild 
was  not  initially  organized  for  the  purpose  of  collective 
bargaining  in  respect  of  wages,  hours  and  working  condi¬ 
tions.  The  record  shows  that  the  Tri-City  Guild  was  organ¬ 
ized  in  the  City  of  Albany  in  late  1933  or  early  1934.  In  1934 
it  received  a  charter  from  and  became  a  local  of  the  Ameri¬ 
can  Newspaper  Guild.  The  American  Newspaper  Guild  was 
started  as  a  professional  organization  of  employees  in  the 
editorial  offices  of  newspapers.  In  1936  the  American  News¬ 
paper  Guild  affiliated  with  the  American  Federation  of 
Labor.  In  1937  it  withdrew  from  the  American  Federation 
of  Labor  and  affiliated  with  the  Committee  for  Industrial 
Organization  (C.I.O.).  Both  moves  were  opposed  by  a 
large  minoritv  of  members. 

In  1937  the  American  Newspaper  Guild  embarked  upon 
a  political  program  which  included  such  matters  as  the 
support  of  the  C.  I.  0.  in  its  fight  against  the  American 
Federation  of  Labor,  support  of  a  particular  political  party, 
support  of  the  President  in  his  court  plan  and  support  of 
the  Spanish  loyalists.  These  activities  created  great  dis¬ 
sension  in  the  Guild  ranks.  By  its  constitution  the  Guild 
required  its  members  to  adhere  to  and  support  its  policies. 
(R.  743,  749,  Petitioner's  Ex.  7.) 

Right  in  the  city  where  petitioner’s  newspapers  were  pub¬ 
lished  the  Guild  got  into  a  dispute  with  the  Central  Federa¬ 
tion  of  Labor  over  the  issue  of  communism.  It  instructed 
its  delegates  not  to  subscribe  to  the  pledge  of  the  Federation 
against  aiding  and  abetting  communism.  The  record  is  not 
clear  as  to  whether  as  a  result  of  that  action  by  the  Guild, 
its  delegates  withdrew  or  were  ousted  from  the  Federation. 
(R.  744-745.) 

Petitioner  excepted  to  the  finding  of  the  Trial  Examiner, 
which  the  Board  adopted,  that  the  Tri-Citv  Newspaper  Guild 
is  a  labor  organization  within  the  meaning  of  Section  2  (5) 
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of  the  Act.  There  is  substantial  evidence  in  the  record  that 
an  important  purpose  of  the  Guild  is  to  engage  in  political 
and  other  highly  controversial  activities.  The  Guild  orig¬ 
inally  stood  before  the  world  in  the  habiliments  of  a  profes¬ 
sional  organization.  Yet  the  Board  found  it  to  be  a  labor 
organization  because  it  later  sought  to  bargain  collectively 
in  respect  of  employment.  Petitioner  insisted  before  the 
Board  that  this  commingling  of  objectives  and  functions  re¬ 
moves  the  Guild  from  the  category  of  labor  organizations 
within  the  meaning  of  the  Act. 

But  it  is  not  pertinent  to  the  issues  of  this  case  to  inject 
any  challenge  to  the  right  of  a  union  of  editorial  employees 
to  bargain  collectively.  It  suffices  that  since  the  Guild  be¬ 
came  actively  involved  in  a  number  of  far-reaching  contro¬ 
versial  questions,  petitioner  had  an  unqualified  right  to 
weigh  this  circumstance,  as  one  among  many  others,  in  mak¬ 
ing  its  choice  of  editorial  employees  who  were  to  be  retained 
subsequent  to  June  30,  1937.  When  it  is  considered  that 
editorial  policies  are  intimately  related  to  political  and  con¬ 
troversial  issues  upon  which  the  Guild  voiced  itself  and  that 
the  volume  of  editorial  comment  would  necessarily  be  sub¬ 
stantial,  it  is  easv  to  understand  whv  the  availabilitv  of  one 
editorial  employee  for  future  assignments  might  be  so  di¬ 
minished  as  compared  with  another  as  to  result  in  a  prefer¬ 
ence  for  the  employee  with  a  different  background.  Peti¬ 
tioner  emphasizes  that  this  difference  is  merely  one  circum¬ 
stance  to  be  weighed  with  manv  other  criteria. 

The  application  of  the  criteria  as  to  fitness  and  merit 
without  discrimination  directed  toward  Guild  members  is 
strikingly  shown  by  the  fact  that  eight  out  of  eleven  persons 
hired  by  Lewis  during  the  period  in  controversy  joined  the 
Guild.  Every  one  of  these  employees  testified  that  Guild 
membership  never  resulted  in  any  act  of  discrimination. 
Moreover,  petitioner  did  not  know  which  of  the  members  of 
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the  staff  retained  were  Guild  members  at  the  time  of  the 
selection  and  which  of  those  discharged  were  Guild  members. 
The  Trial  Examiner  ruled  that  there  was  no  such  conten¬ 
tion  (R.  339-340).  A  list  of  all  employees  who  were  dis¬ 
missed,  showing  their  Guild  membership  or  non-member¬ 
ship,  was  prepared  by  Miss  Fales,  at  first  Secretary-Treas¬ 
urer  and  later  President  of  the  Guild.  But  she  testified  that 
it  was  not  an  official  list  and  she  could  not  testify  that  it  was 
a  correct  list.  The  important  point,  however,  is  that  peti¬ 
tioner  knew  nothing  about  the  list.  In  fact  there  is  nothing 
in  the  record  to  determine  what  is  Guild  membership. 

The  absence  of  substantial  evidence  to  support  the 
Board’s  finding  that  Scanned,  Wanhope,  Christman  and 
Mowers  were  discharged  because  of  their  union  membership 
or  activity  has  been  fully  discussed.  Only  those  aspects 
which  are  pertinent  to  the  constitutional  right  of  petitioner 
to  be  unrestrained  in  exercising  its  judgment  in  the  light  of 
criteria  bearing  upon  the  qualifications  of  individual  edi¬ 
torial  employees  are  here  mentioned. 

Uncontradicted  evidence  established  that  Scanned  was 
an  obstructionist  in  his  attitude  toward  his  work.  His  per¬ 
sonal  characteristics  made  it  difficult  to  cooperate  with  him. 
His  work  had  been  frequently  criticized  by  Lewis,  who  was 
just  as  ready  with  praise  of  good  work  as  censure  of  infe¬ 
rior  performance.  Scanned  was  also  criticized  by  Hyde,  his 
managing-  editor. 

While  petitioner  did  not  deny  that  Wanhope  had  ability 
in  writing  feature  stories  of  a  certain  type,  the  discontinu¬ 
ance  by  petitioner  of  its  Sunday  paper  considerably  reduced 
the  need  for  the  kind  of  assignments  for  which  Wanhope 
had  been  especially  suited.  He  lacked  the  versatility  which 
would  have  increased  his  chances  of  transfer  to  other  as¬ 
signments.  In  the  case  of  single  paper,  such  as  petitioner’s, 
this  was  bound  to  be  even  more  detrimental  to  Wanhope, 
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who  himself  admitted  that  his  style  was  inflexible  and  that 
he  was  a  one-type  writer.  He  thought  that  stories  with  a 
light  touch  were  4 ‘simply  tripe”  and  he  testified  he  would 
not  handle  them.  Scannell  testified  that  as  City  Editor  he 
did  not  like  Wanhope’s  work;  that  Wanhope  usually  wrote 
heavy  stories  and  that  he  preferred  someone  who  could  write 
other  types  of  features;  and  that  he  did  not  want  Wanhope 
on  his  staff. 

Wanhope  also  created  friction  in  staff  relationships.  He 
admitted  that  he  used  abusive  language  to  other  employees 
over  the  telephone.  Many  complaints  were  made  about  him. 
Scannell  testified  that  he  could  not  get  along  with  Wanhope. 
He  reported  to  Lewis  that  Wanhope  was  “deliberately  try¬ 
ing  to  pile  up  overtime”.  Other  members  of  the  staff  were 
critical  of  Wanhope’s  work  and  personality. 

Prior  to  June  30, 1937,  petitioner  had  two  newspapers  and 
accordingly  two  managing  editors  and  two  city  editors. 
After  June  30,  1937,  it  had  but  one  newspaper  and  conse¬ 
quently  need  for  but  one  managing  editor  and  one  city  ed¬ 
itor. 

Now,  notwithstanding  Scannell ’s  own  admissions  as  to 
criticism  of  his  work,  the  Board  seeks  to  compel  this  peti¬ 
tioner  to  reemploy  him  as  its  city  editor.  And  in  the  same 
order  the  Board  seeks  to  compel  this  petitioner  to  reem¬ 
ploy  Wanhope,  whom  Scannell  testified  he  did  not  want  on 
his  staff,  and  assign  Wanhope  to  work  under  Scannell. 

Had  its  view  of  its  obligations  and  rights  under  the  First 
Amendment  not  constrained  this  petitioner  to  refrain  from 
meeting  the  Board’s  demand  that  it  submit  for  the  Board’s 
approval  or  disapproval  the  factors  on  which  it  based  its 
selections  of  editorial  employees,  the  testimony  of  Scannell 
and  Wanhope  standing  alone  is  sufficient  to  bar  their  further 
employment  by  this  petitioner. 

In  the  case  of  Christman  there  was  substantial  evidence 
that  he  was  among  the  least  qualified  of  the  editorial  staff. 
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His  work  was  considered  inferior  and  sloppy  and  he  was 
a  very  poor  speller.  It  was  also  established  by  Christman’s 
testimony  that  he  felt  insecure  in  his  position  with  petitioner 
long*  before  he  had  become  a  member  of  the  Guild,  a  feeling 
which  other  evidence  substantiated  as  attributable  to  his 
conspicuously  inferior  performance.  Christman  obtained 
permanent  employment,  so  he  testified,  after  his  discharge 
at  $60.00  a  week.  Yet  he  sought  reinstatement  on  peti¬ 
tioner’s  staff  at  $40  a  week. 

In  the  case  of  Mowers,  the  Trial  Examiner  found  that 
under  the  circumstances  Mowers’  resignation  involved  no 
violation  of  the  Act.  The  Board  disagreed  with  this  finding. 
Yet  the  evidence  is  conclusive  that  Mowers  voluntarily 
resigned  because  he  did  not  like  his  new  assignments. 

Here  was  an  employee  whose  work  was  never  criticized 
by  petitioner.  The  sole  question  was  the  right  of  the  peti¬ 
tioner  to  reassign  duties  as  between  staff  members  so  as 
to  achieve  what  it  believed  to  be  the  most  efficient  use  of 
diverse  talents.  When  such  changes  in  duties  occur,  the 
possibility  of  dissatisfaction  on  the  part  of  an  employee 
is  ever  present.  Change  involves  adjustment  and  it  may 
be  as  unpleasant  to  a  newspaper  employee  as  it  is  in  all 
activities  of  life.  Yet  this  very  quality  of  adjustability  is 
one  especially  prized  in  editorial  employees.  Petitioner 
had  every  reason  to  believe  that  Mowers  possessed  this 
desirable  characteristic.  When  Mowers  resigned  due  to  a 
dislike  for  his  new  duties,  he  placed  his  personal  dislikes 
above  the  needs  of  the  petitioner’s  newspaper.  If  a  change 
of  duties  is  interpreted  by  the  Board  as  an  intent  to  demean 
an  employee’s  service  and  as  a  form  of  duress  directed 
toward  forcing  his  resignation,  the  discretion  vested  in  a 
newspaper  publisher  in  transferring  editorial  employees 
from  one  assignment  to  another  is  reduced  to  a  mere  will 
o’  the  wisp.  All  that  any  dissatisfied  employee  would  need 
to  do  would  be  to  rush  to  the  Board,  charge  his  assignment 
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was  made  because  of  his  Guild  activities,  and  bring  his 
publisher  before  this  new  bar  of  justice. 

But  aside  from  these  considerations,  the  evidence  showed 
that  Mowers’  objections  were  not  well  founded  or  sincere. 
The  handling  of  obituaries  is  a  most  important  function  of 
a  newspaper.  No  reasonable  employee  would  regard  it  as 
a  “chore”  beneath  his  dignity.  Moreover,  while  Mowers 
also  objected  to  the  assignment  of  preparing  news  bulletins 
for  radio  broadcast,  he  nevertheless  had  engaged  in  this 
very  activity  for  others  while  working  for  petitioner  and 
after  he  resigned. 

It  is  important  to  bear  in  mind  the  testimony  of  witnesses 
including  Mowers  that  no  two  editors  would  see  two  men 
alike.  The  selection  and  assignment  of  duty  of  editorial 
employees  involves  an  exercise  of  individual  judgment 
which  is  not  susceptible  to  stereotyped  rules  or  mechanical 
classifications. 

The  responsibility  for  such  selections  and  assignments  of 
necessity  must  be  vested  in  the  publisher  of  the  particular 
newspaper  employing  the  persons  in  controversy.  Yet,  in 
this  case,  the  Board  is  attempting  to  exercise  that  responsi¬ 
bility.  The  extent  to  which  it  seeks  to  go  is  indicated  by  its 
order  in  respect  of  Mowers,  when  that  order  is  considered 
in  the  light  of  Mowers’  testimony.  The  Board  has  ordered 
petitioner  to  reinstate  Mowers  to  his  position  and  offer  him 
the  work  he  did  prior  to  June  30,  1937  (R.  1231).  Mowers 
testified  he  wanted  reinstatement  only  on  such  a  condition 
and  would  not  accept  it  otherwise  (R.  637). 

There  is  not  a  single  word  of  testimony  in  this  volumi¬ 
nous  record  to  show  any  act  of  discrimination  prior  to  June 
30, 1937,  against  the  four  persons  ordered  reinstated.  There 
is  no  credible  evidence  that  the  discharges  of  Scannell, 
Wanhope,  and  Christman  were  made  because  of  their  Guild 
activities.  There  is  no  evidence  that  this  petitioner  forced 
Mowers  to  resign  by  discriminating  against  him  in  the 
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matter  of  his  assignments  because  of  his  Guild  activity. 
The  man  never  even  complained  of  his  assignments  or  re¬ 
quested  others  prior  to  his  resignation.  That  Mowers  wants 
to  dictate  his  own  assignments  and  the  Board  seeks  to 
assist  him  is  the  only  conclusion  that  can  be  drawn  from 
his  testimony.  He  was  asked  if  he  wanted  reinstatement. 
He  replied  that  he  did  only  under  conditions  that  existed 
prior  to  June  MO,  1937.  The  Board  ordered  him  restored  to 
those  assignments. 

In  the  light  of  the  record,  for  the  Board  to  attempt  to 
make  this  petitioner  account  to  it  for  its  selection  and 
assignment  to  work  of  editorial  employees  strikes  at  the 
very  foundation  of  a  free  press.  The  Board  has  no  such 
power  and  it  is  respectfully  submitted  this  Honorable  Court 
should  so  hold. 

(E)  Petitioner’s  operations  do  not  affect  commerce  in 
such  a  direct  and  substantial  manner  as  to  confer  jurisdic¬ 
tion  over  its  labor  relations  upon  the  National  Labor  Rela¬ 
tions  Board. 

The  Nature  of  the  Problem . 

The  Board’s  jurisdiction  over  labor  relations  is  set  forth 
in  Section  10  (a)  of  the  Act.  It  is  limited  to  the  prevention 
of  unfair  labor  practices  “affecting  commerce”. 

The  term  “commerce”  is  defined  in  Section  2  (G)  of  the 
Act  and  has  been  interpreted  by  the  Supreme  Court  as 
meaning  “interstate  and  foreign  commerce  in  the  constitu¬ 
tional  sense”: 

“There  can  be  no  question  that  the  commerce  thus 
contemplated  by  the  Act  (aside  from  that  within  a  Ter¬ 
ritory  or  the  District  of  Columbia)  is  interstate  and 
foreign  commerce  in  the  constitutional  sense.” 

N.  L.  R.  B.  v.  Jones  &  Laughlm  Steel  Corp 301 
U.  S.  1,  31  (1937). 
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The  term 4 1  affecting  commerce”  is  also  defined  in  the  Act 
(Section  2  (7)) : 

“The  term  ‘affecting  commerce’  means  in  commerce, 
or  burdening  or  obstructing  commerce  or  the  free  flow 
of  commerce,  or  having  led  or  tending  to  lead  to  a  labor 
dispute  burdening  or  obstructing  commerce  or  the  free 
flow*  of  commerce.” 

The  Supreme  Court  has  said  that: 

“This  definition  is  one  of  exclusion  as  w’ell  as  inclu¬ 
sion.  The  grant  of  authority  to  the  Board  does  not  pur¬ 
port  to  extend  to  the  relationship  between  all  industrial 
employees  and  employers.  Its  terms  do  not  impose 
collective  bargaining  upon  all  industry  regardless  of 
effects  upon  interstate  or  foreign  commerce.  It  pur¬ 
ports  to  reach  only  what  may  be  deemed  to  burden  or 
obstruct  that  commerce  and,  thus  qualified,  it  must  be 
construed  as  contemplating  the  exercise  of  control  with¬ 
in  constitutional  bounds.” 

NLRB  v.  Jones  &  Lauglilin  Steel  Corp .,  supra  at 
page  31. 

The  Supreme  Court  has  had  occasion  to  interpret  the  term 
“affecting  commerce”  in  several  cases. 

NLRB  v.  Jones  &  Lauglilin  Steel  Corp.,  supra. 

NLRB  v.  Freuhauf  Trailer  Company ,  301  U.  S.  49, 
76  (1937). 

NLRB  v.  Friedman-Harry  Marks  Clothing  Co.,  301  U.  S. 
58,  76  (1937). 

Associated  Press  v.  NLRB,  301  U.  S.  103  (1937). 
Washington,  Virginia  &  Maryland  Coach  Co.  v.  NLRB , 
301  U.  S.  142  (1937). 

Santa  Cruz  Fruit  Packing  Company  v.  NLRB,  303  U.  S. 
453  (1938). 

Consolidated  Edison  Company  v.  NLRB,  305  U.  S.  197 
(1938). 

NLRB  v.  Fainblatt,  306  U.  S.  601  (1939). 
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In  each  of  those  cases,  the  Court  held  that  commerce  was 
affected,  but  none  of  them  is  determinative  of  the  case  at 
bar. 

Petitioner  is  engaged  in  the  publication  of  a  daily  news¬ 
paper  at  Albany,  New  York.  Prior  to  June  30,  1937,  peti¬ 
tioner  published  morning,  daily  and  Sunday  newspapers. 
Three  percent  of  their  circulation  was  distributed  in  states 
other  than  New  York  (R.  107).  Since  June  30,  1937  peti¬ 
tioner  has  published  an  afternoon  paper  only.  In  Septem¬ 
ber  1937  approximately  1%  of  its  circulation  or  less  than  600 
copies  a  day  was  distributed  outside  of  the  State  of  New 
York  (R.  107). 

None  of  the  cases  decided  by  the  Supreme  Court  deals 
with  such  a  business  as  petitioner’s.  In  five  of  them,  a  large 
percentage  of  the  articles  manufactured  by  the  employer 
were  shipped  outside  of  the  state. 

NLRB  v.  Jones  &  Laughlin  Steel  Corp.,  supra  (75  per¬ 
cent). 

NLRB  v.  Freuhauf  Trailer  Company ,  supra .  (SO  per¬ 
cent). 

NLRB  v.  Friedman-Harry  Marks  Clothing  Co.,  supra. 
(S2.8  per  cent). 

Santa  Cruz  Fruit  Packing  Co.  v.  NLRB,  supra.  (37  per 
cent). 

NLRB  v.  Fainblatt,  supra,  (100  per  cent). 

In  one  case  the  employer  was  engaged  in  the  business  of 
interstate  communication. 

Associated  Press  v.  NLRB,  supra. 

In  one  case  the  employer  was  engaged  in  the  interstate 
transportation  of  passengers. 

Washington ,  Virgmia  &  Maryland  Coach  Co.  v.  NLRB, 
supra. 
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In  one  ease  it  was  shown  that  if  a  labor  dispute  should 
interrupt  the  employer’s  business  of  supplying  electricity 
in  the  City  of  New  York,  the  “trains  of  three  great  inter¬ 
state  railroads  would  cease  to  operate;  (and)  interstate 
communication  by  telegraph,  telephone  and  radio  would 
stop.” 

Consolidated  Edison  Company  v.  NLRB ,  supra . 

The  Court’s  decisions  have  made  it  clear  that  the  Board’s 
authority  does  not  “extend  to  the  relationship  between  all 
industrial  employees  and  employers”.  The  Board’s  author¬ 
ity  is  limited  to  those  situations  where  the  employer’s  opera¬ 
tions  affect  commerce.  The  question  as  to  whether  a  par¬ 
ticular  employer’s  acts  affect  commerce,  is  “necessarily  one 
of  degree”  and  is  “to  be  determined  as  individual  cases 
arise.” 

NLRB  v.  Jones  &  Lauglilin  Steel  Corp.,  supra  at  pages 
31,  37  and  32. 

The  Board  itself  has  recognized  that  commerce  is  not  af¬ 
fected  within  the  meaning  of  the  Act  merely  because  some  of 
an  employer’s  business  is  carried  on  across  state  lines. 

San  Diego  Ice  &  Cold  Storage  Co.,  17  N.  L.  R.  B.,  No. 
30  (Decided  November  8,  1939)  (interstate  shipment 
of  goods  constituting  3/10  of  1%  of  total  sales). 

Yellow  Cab  &  Baggage  Co.,  17  N.  L.  R.  B.,  No.  38  (De¬ 
cided  November  10,  1939)  (2/10  of  1%). 

And  two  Circuit  Courts  of  Appeals  have  held  since  the 
Supreme  Court  enunciated  its  views  that  commerce  was  not 
affected  in  particular  fact  situations. 

NLRB  v.  Idalio-Mar  gland  Mines  Corp.,  98  F.  (2d)  129 
(C.  C.  A.  9th,  1938). 

NLRB  v.  Bradford  Dyeing  Ass’n.,  106  F.  (2d)  119  (C. 
C.A.  1st,  1939).  Certiorari  granted  January  15, 
1940,  8  U.  S.  Law  Week,  122. 
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Where  manufacturing  industries  “organize  themselves 
on  a  national  scale’ ’,  their  unfair  labor  practices  affect  com¬ 
merce  and  the  Board  has  jurisdiction. 

NLRB  v.  Jones  &  Lauglilin  Steel  Corp.,  supra  at 
page  41. 

The  question  in  the  case  at  bar  is  whether  this  jurisdic¬ 
tion  may  be  extended  to  petitioner. 

Petitioner's  Business. 

Petitioner  is  engaged  in  the  publication  of  a  daily  news¬ 
paper  at  Albany,  New  York.  Its  operations  are  purely  and 
essentially  local.  Despite  Albany’s  nearness  to  the  states  of 
Vermont  and  Massachusetts,  only  a  very  small  percentage 
of  petitioner’s  circulation  is  distributed  outside  of  the  State 
of  New  York.  During  July  1937,  petitioner’s  newspaper  had 
an  average  circulation  of  56,789  of  which  3%  was  circulated 
outside  of  the  State  of  New  York  (R.  107).  During  Septem¬ 
ber  of  the  same  year  but  1%  of  its  circulation  was  distrib¬ 
uted  outside  of  the  State  of  New  York  (R.  107). 

Petitioner’s  extra-state  circulation  is  small  and  is  inciden¬ 
tal  to  its  main  business  of  making  available  to  the  residents 
of  Albany  information  about  matters  of  general  impor¬ 
tance. 

The  overwhelming  majority  of  the  persons  interested  in 
the  continuation  of  petitioner’s  newspapers  are  residents 
of  the  State  of  New  York. 

In  September  1937,  petitioner  could  have  entirely  elimi¬ 
nated  its  out  of  state  circulation  by  striking  less  than  600 
subscribers  from  its  circulation  lists.  Because  petitioner’s 
business  is  primarily  local,  it  may  be  most  appropriately 
regulated  bv  local  authoritv. 

There  are  employers  whose  business  is  primarily  local 
but  whose  activities  affect  commerce  in  some  vital  manner. 
Such  an  employer  was  involved  in  the  Consolidated  Edison 
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case.  It  was  shown  that  if  the  employer’s  service  should 
fail,  interstate  railroads  would  cease  to  operate  and  tele¬ 
phones,  telegraph  and  radio  would  stop.  The  Court  held 
that  the  federal  government  had  such  an  interest  in  the 
continuation  of  these  interstate  activities  as  to  warrant  in¬ 
tervention  by  the  Board  to  protect  them  from  the  effects  of 
industrial  strife. 

In  its  decision  the  Court  said  that  the  Company’s  rela¬ 
tionships  with  agencies  of  interstate  transportation  and 
communication  rose  “to  such  a  degree  of  importance  that 
the  fact  that  they  involve  but  a  small  part  of  the  entire 
service  rendered  by  the  utilities  in  their  extensive  business 
is  immaterial  in  the  consideration  of  the  existence  of  the 
federal  protective  power.” 

Consolidated  Edison  Company  v.  NLRB,  supra  at  page 

221. 

By  implication  the  Court  said  that  were  it  not  for  the 
great  reliance  of  interstate  agencies  upon  electricity,  the  fact 
that  the  Company’s  activities  were  primarily  local  would  be 
a  very  material  factor. 

Because  petitioner’s  activities  are  primarily  local,  and 
because  its  relationship  to  interstate  commerce  is  only  inci¬ 
dental,  its  operations  do  not  affect  commerce  in  such  a  direct 
and  substantial  manner  as  to  give  the  Board  jurisdiction. 

Proceedings  Before  the  New  York  State  Department  of 

Labor . 

The  employees  in  petitioner’s  editorial  department  are 
engaged  in  activities  analogous  to  manufacturing  and  as 
such  are  not  engaged  in  commerce. 

NLRB  v.  Jones  &  Laughlin  Steel  Corp.,  supra  at  page 
34  and  cases  there  cited. 

Therefore,  the  alleged  unfair  labor  practices  did  not 
occur  “in  commerce.”  There  is  no  evidence  that  they  have 
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burdened  or  obstructed  commerce  or  the  free  flow  of  com¬ 
merce,  and  there  is  no  evidence  that  they  have  led  to  any 
“labor  dispute  burdening  or  obstructing  commerce  or  the 
free  flow  of  commerce.”  Consequently  the  alleged  unfair 
labor  practices  did  not  “affect  commerce”  unless  it  can  be 
shown  that  they  tended  “to  lead  to  a  labor  dispute  burden¬ 
ing  or  obstructing  commerce  or  the  free  flow  of  commerce.” 
(Section  2  [7]). 

The  Supreme  Court  has  said  that  this  question  is  a 
“factual  question.”  “And  in  determining  that  factual 
question  regard  should  be  had  to  all  the  existing  circum¬ 
stances  including  the  bearing  and  effect  of  any  protective 
action  already  taken  under  state  authority.” 

Consolidated  Edison  Company  v.  NLRB ,  supra  at  page 
223. 

The  record  in  the  case  at  bar  shows  that  when  petitioner 
refused  to  comply  with  the  Guild  demands,  the  Guild  filed  a 
complaint  with  the  Department  of  Labor  of  the  State  of  New 
York.  In  its  complaint  the  Guild  charged  petitioner  with 
discriminating  against  seven  persons  for  Guild  activity. 

The  State  Mediator  undertook  to  mediate  the  dispute. 
Petitioner  agreed  to  the  mediation,  to  be  bound  by  the  find¬ 
ings  of  the  Mediator  and  to  reinstate  any  persons  against 
whom  the  Mediator  should  find  there  had  been  discrimina¬ 
tion. 

Thereupon  the  Guild  withdrew  from  the  State  proceedings 
and  announced  to  its  membership  that  it  had  done  so  be¬ 
cause  Board  officials  had  assured  it  that  the  Guild  could  get 
a  better  deal  from  the  Board  than  it  could  from  the  New 
York  State  Department  of  Labor. 

Once  petitioner  had  agreed  to  be  bound  by  the  findings  of 
the  State  Mediator  and  to  reinstate  any  employees  against 
whom  the  Mediator  should  find  there  had  been  discrimina¬ 
tion,  any  tendency  of  the  alleged  unfair  labor  practice  to 
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lead  to  a  labor  dispute  burdening  commerce  disappeared. 
The  Guild  had  evidenced  its  confidence  in  the  Mediator  by 
appealing  to  him,  and  there  is  no  evidence  of  his  incom¬ 
petency  to  settle  the  dispute.  There  is  no  reason  to  believe 
that  the  dispute  would  have  had  any  effect  whatsoever  on 
petitioner’s  operations. 

The  fact  that  petitioner  had  bargained  with  the  Guild  and  j 
had  entered  into  a  contract  with  it  (R.  3)  makes  it  even  more 
unlikely  that  this  labor  dispute  would  ever  have  affected 
petitioner ’s  operations. 

Petitioner’s  Associated  Press  Membership .  j 

The  Board  has  made  petitioner’s  membership  in  the 
Associated  Press  a  basis  of  the  jurisdiction  which  it  has 
asserted  (R.  1218). 

The  Board’s  position  is  that  if  an  unfair  labor  practice 
should  lead  to  a  strike  among  petitioner’s  employees  and  if 
this  strike  should  force  petitioner  to  cease  publication,  the 
Associated  Press’  interstate  business  would  be  affected.  The  j 
Board  insists  that  it  is  entitled  to  regulate  petitioner’s  labor 
relations  in  order  to  protect  the  Associated  Press’  inter¬ 
state  activities  from  the  effect  of  a  stoppage  of  work  by 
petitioner’s  employees. 

Because  petitioner  is  one  of  its  members,  the  Associated 
Press  is  entitled  to  use  certain  news  dispatches  published  in 
petitioner’s  newspaper  (R.  1206).  The  Board  has  found 
that  “the  Albany  office  of  the  Associated  Press  sends  out 
about  36,000  words  a  day,  about  200  or  300  of  which  usually 
are  taken  from  material  furnished  by  the  respondent  Press 
Co.”  (R.  1218).  These  200  words  go  only  to  one  point  in 
Pennsylvania.  Before  leaving  the  State  over  any  wire,  the 
story  is  sent  to  New  York,  rewritten  and  cut  to  75  words 
(R.  176). 

If  petitioner’s  editorial  employees  should  cease  working, 
the  greatest  possible  effect  upon  the  interstate  business  of 


9k 


118 


the  Associated  Press  would  be  the  loss  of  material  from 
which  it  takes  less  than  1%  of  its  outgoing  news. 

Even  this  effect  is  unlikely.  The  record  shows  not  only 
that  the  Associated  Press  maintains  its  own  bureau  in 
Albany  but  that  there  are  eleven  editorial  employees  in  the 
Albany  office  of  the  Associated  Press  (R.  169),  and  that  the 
Associated  Press  had  another  Albany  member  (R.  171). 
The  Associated  Press  was  in  no  way  dependent  upon  peti¬ 
tioner  for  Albany  coverage. 

The  Board  has  also  found  that  the  Associated  Press  sup¬ 
plies  petitioner  with  a  substantial  number  of  the  news  dis¬ 
patches  which  it  uses  each  day  (R.  1218).  It  has  not  ex¬ 
plained  how  petitioner’s  failure  to  take  this  news  would 
affect  the  transmission  of  news  in  any  way.  The  record 
demonstrates  that  it  would  not. 

At  the  hearing,  W.  N.  Paxton,  Chief  of  the  Albany  office 
of  the  Associated  Press,  described  the  work  of  that  office 
(R.  168-179).  He  testified  that  the  Albany  office  has  four 
wires  and  that  it  receives  news  dispatches  from  all  over  the 
world  over  three  of  them. 

The  fourth  wire  is  a  New  York  State  relay  wire  (R.  171). 
One  of  the  functions  of  the  Albany  office  is  to  select  news 
coming  over  its  three  trunk  wires  anu  to  send  it  out  over 
the  fourth  wire  (R.  173).  This  wire  does  not  service  any 
papers  outside  the  State  of  New  York  (R.  171).  The  Albany 
office  transmits  approximately  36,000  words  a  day  over 
this  wire  (R.  174). 

If  petitioner  took  no  Associated  Press  news  whatsoever, 
the  same  amount  of  news  would  have  to  be  sent  to  the 
Albany  office  so  that  it  could  service  the  newspapers  which 
depend  upon  the  New  York  State  relay  wire  and  at  the 
same  time  supply  its  other  Albany  member  with  news. 

Petitioner  submits  that  a  stoppage  of  work  among  its 
editorial  employees  would  not  burden  or  obstruct  the  inter¬ 
state  activities  of  the  Associated  Press  in  such  a  substan- 


119 


tial  manner  as  to  permit  the  Board  to  use  petitioner’s  As¬ 
sociated  Press  membership  as  a  basis  of  jurisdiction.  The 
record  contains  no  proof  of  any  possible  damage  to  the 
Associated  Press  if  petitioner  suspended  operations  alto¬ 
gether. 

Advertising. 

In  its  decision  the  Board  found  that  6.21  per  cent1  of  the 
advertising  published  by  petitioner  “was  paid  for  by  agents 
and  advertisers  outside  of  the  State  of  New  York”  (R.  1218). 
A  strike  causing  these  payments  to  cease  would  not  be  a 
substantial  burden  on  interstate  commerce. 

In  the  Western  Live  Stock  case,  the  Supreme  Court  held 
that  “the  business  of  preparing,  printing  and  publishing 
magazine  advertising  is  peculiarly  local  and  distinct  from 
its  circulation  whether  or  not  that  circulation  be  interstate 
commerce”. 

W estern  Live  Stock  v.  Bureau  of  Revenue ,  303  U.S. 
250,  258  (1938). 

And  see:  Blumenstock  v.  Curtis  Publishing  Co.,  252 
U.  S.  436  (1920). 

The  Board’s  description  of  petitioner’s  advertising  must 
have  been  in  the  nature  of  background  and  not  as  a  basis 
of  jurisdiction. 

Petitioner7 s  Use  of  Features. 

The  Board  has  found  that  petitioner  uses  features  such 
as  syndicated  articles  and  comic  strips  and  that  many  of 
those  features  originated  in  sources  outside  of  New  York 
State  (R.  1218). 


1  22.05  per  cent  of  the  total  advertising  published  by  petitioner  was 
handled  by  J.  P.  McKinney  and  Son.  The  only  advertising  paid  for  by 
persons  outside  of  the  State  of  New  York  was  28.18  per  cent  of  the  adver¬ 
tising  handled  by  McKinney  (R.  1218). 
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The  record  supports  the  finding  that  petitioner  receives 
certain  features.  It  also  shows  that  petitioner  is  not  ob¬ 
ligated  to  use  those  features,  that  the  selection  of  features 
to  be  used  on  any  one  day  is  made  by  the  editor  and  that 
each  feature  before  being  published  goes  through  a  process 
of  manufacture  in  petitioner’s  plant  at  Albany  (R.  118- 
119;  121). 

Petitioner  receives  these  features  in  mat  or  matrix  or 
printed  form  (R.  119;  127).  There  is  nothing  in  the  record 
to  show  that  these  features  would  not  be  sent  to  petitioner 
if  it  suspended  publication  during  a  labor  dispute.  Even 
if  such  features  were  not  sent,  commerce  would  not  be  bur¬ 
dened  in  the  substantial  manner  required  to  give  the  Board 
jurisdiction  over  petitioner’s  labor  relations. 

The  publication  of  features  is  similar  to  the  publication 
of  advertising.  It  is  peculiarly  local  and  distinct  from  cir¬ 
culation  whether  or  not  that  circulation  be  interstate  com¬ 
merce. 

Western  Live  Stock  v.  Bureau  of  Revenue ,  supra ,  at 
page  258. 

Petitioner’s  Relationship  to  Gannett  Co.,  Inc . 

In  its  description  of  petitioner’s  business,  the  Board  found 
various  facts  regarding  its  relationship  to  Gannett  Co.,  Inc., 
(Petitioner  in  No.  7484)  (R.  1214-1217). 

Gannett  Co.,  Inc.,  has  challenged  these  findings  in  its 
Petition  for  Review  (R.  23-30).  These  findings  are  impor¬ 
tant  in  determining  whether  Gannett  Co.,  Inc.  is  an  “em¬ 
ployer”  within  the  meaning  of  Section  2(2)  of  the  Act. 
They  are  immaterial  in  determining  whether  the  Board  has 
jurisdiction  over  the  labor  relations  of  this  petitioner. 

The  Board  has  jurisdiction  over  the  alleged  unfair  labor 
practices  involved  herein  only  if  those  practices  affect  com¬ 
merce.  There  is  nothing  in  the  record  to  show  that  those 
practices  had  any  greater  effect  upon  commerce  because 
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of  petitioner’s  connection  with  Gannett  Co.,  Inc.  Nor  has 
the  Board  found  any  fact  which  would  indicate  that  the 
effect  upon  commerce  was  increased  by  virtue  of  petitioner’s 
connection  with  Gannett  Co.,  Inc. 

Mater  mis  Coming  from  States  Other  Than  New  York. 

In  its  description  of  petitioner’s  business  the  Board  found 
that  petitioner  uses  raw  materials  which  are,  shipped  to  it 
across  state  lines  (R.  1218).  It  further  found  that  the  raw 
materials  used  by  petitioner  represent  10  per  cent  to  30 
per  cent  of  the  cost  of  producing  its  newspaper  (R.  1218). 

Undoubtedly  the  shipments  of  raw  materials  across  state 
lines  are  commerce.  The  question  is  whether  the  alleged 
unfair  labor  practices  affect  that  commerce  in  such  a  direct 
and  substantial  manner  as  to  justify  the  Board’s  inter¬ 
vention  in  this  case. 

In  its  decisions  in  Labor  Board  cases,  the  Supreme  Court 
has  never  found  that  commerce  would  be  burdened  or  ob¬ 
structed  in  the  requisite  direct  and  substantial  manner  by 
an  employer’s  failure  to  use  raw  materials  originating  out¬ 
side  of  the  State. 

In  the  Consolidated  Edison  case  the  employer  was  almost 
completely  dependent  upon  interstate  commerce  for  its 
raw  materials,  supplies  and  equipment.  In  1936  it  used 
almost  5,000,000  tons  of  coal  and  more  than  114,000,000 
gallons  of  oil.  All  of  the  oil  and  all  but  an  insignificant 
portion  of  the  coal  moved  to  the  employer’s  plants  from 
states  other  than  New  York.  Large  quantities  of  cable, 
copper  and  other  supplies  were  obtained  in  other  states. 

Consolidated  Edison  Company  v.  NLRB ,  95  F.(2d) 
390,  393  (C.  C.  A.  2d,  1938). 

Record  in  Consolidated  Edison  Company  v.  NLRB, 
305  U.S.  197  (1938),  pages  1364-1371. 


In  its  decision,  the  Supreme  Court  dismissed  these  vast 
purchases  in  a  single  sentence : 

“In  the  present  instance  we  may  lay  on  one  side, 
as  did  the  Circuit  Court  of  Appeals,  the  mere  purchases 
by  the  utilities  of  the  supplies  of  oil,  coal,  etc.,  although 
very  large,  which  come  from  without  the  State  and 
are  consumed  in  the  generation  and  distribution  of 
electric  energy  and  gas.”  (Italics  supplied.) 

Consolidated  Edison  Company  v.  NLRB ,  305  U.S. 
197,  220  (1938). 

The  Circuit  Court  of  Appeals  in  considering  the  employ¬ 
er’s  use  of  raw  materials  originating  outside  the  State 
had  said  : 

“Consistently  with  these  principles  it  can  scarcely 
be  doubted  that  the  labor  disputes  of  a  local  merchant 
will  not  normally  fall  within  the  Board’s  jurisdiction, 
even  though  some  part  of  his  stock  in  trade  originates 
outside  the  state  or  some  of  his  local  customers  are 
engaged  in  interstate  commerce.  In  such  a  case  the 
closing  of  the  merchant’s  store  by  a  strike  of  his  em¬ 
ployees  would  undoubtedly  affect  interstate  commerce, 
but  the  effects  would  be  too  remote  and  indirect  to 
bring  his  activities  within  the  range  of  federal  regu¬ 
lation.  We  need  not  say  whether  the  same  conclusion 
would  follow  if  the  merchant’s  importations  from  with¬ 
out  the  state  ran  into  figures  comparable  to  the  peti¬ 
tioner’s  importations  of  coal  and  oil.” 

Consolidated  Edison  Company  v.  NLRB,  supra,  at 
pages  393,  394. 

If  an  employer’s  plant  should  cease  to  operate  because 
of  a  labor  dispute,  commerce  to  his  plant  and  from  his  plant 
would  be  affected  in  varying  degrees.  Commerce  from  his 
plant  would  be  directly  affected.  If  the  manufacturer  of  a 
particular  brand  of  food  suspends  his  operations,  com- 
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merce  in  that  particular  brand  of  food  necessarily  ceases. 

On  the  other  hand  commerce  in  the  raw  materials  used 
by  that  manufacturer  would  not  necessarily  cease.  New 
markets  might  open  up,  new  uses  for  the  raw  material 
might  be  found,  and  other  manufacturers  might  purchase 
those  materials. 

There  may  be  cases  where  commerce  to  an  employer 
would  be  directly  affected  by  a  cessation  of  his  operations. 
Such  a  case  would  be  presented  if  the  employer  were  the 
sole  user  of  the  raw  material.  Such  a  case  is  not  presented 
here.  If  petitioner  should  suspend  publication,  commerce 
would  be  affected  remotely  and  indirectly  if  at  all. 

The  Board's  power  does  not  extend  to  the  removal  of 
such  remote  and  indirect  effects.  If  it  did,  every  intra¬ 
state  transaction  involving  interstate  transportation  by 
others  would  come  within  Federal  control  and  thereby  put 
an  end  to  our  constitutional  system.  The  local  merchant 
referred  to  by  the  Second  Circuit  in  the  Consolidated  Edison 
case  would  fall  under  the  Board's  aegis.  On  his  shelves 
one  finds  pineapple  from  Hawaii,  fruit  from  California  and 
Florida,  potatoes  from  Idaho  and  Maine,  spices  from  foreign 
lands,  and  a  host  of  other  food  products  brought  from  every 
corner  of  the  globe. 

Again,  if  the  householder  has  a  dispute  with  his  cook 
and  she  refuses  to  cook,  it  would  be  fantastic  to  assume 
that  the  Board  had  jurisdiction  of  the  possible  effect  on 
commerce  in  foodstuffs ;  or,  if  instead  of  a  householder,  the 
employer  were  a  restaurant  keeper,  the  Board  would  have 
jurisdiction. 

In  its  decisions  the  Supreme  Court  has  frequently  stated 
that  the  Board  has  jurisdiction  only  where  an  employer's 
activities  have  a  close  and  substantial  relation  to  commerce. 

i  4  It  is  also  clear  that  where  federal  control  is  sought 
to  be  exercised  over  activities  -which  separately  con- 
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sidered  are  intrastate,  it  must  appear  that  there  is  a 
close  and  substantial  relation  to  interstate  commerce 
in  order  to  justify  the  federal  intervention  for  its  pro¬ 
tection.  However  difficult  in  application,  this  principle 
is  essential  to  the  maintenance  of  our  constitutional 
system.  *  *  *  ‘Activities  local  in  their  immediacy 

do  not  become  interstate  and  national  because  of  dis¬ 
tant  repercussions.’  ” 

Sania  Cruz  Fruit  P aching  Co.  v.  NLRB ,  supra  at 
page  466. 

“The  authoritv  of  the  Federal  government  mav  not 
be  pushed  to  such  an  extreme  as  to  destroy  the  distinc¬ 
tion,  which  the  commerce  clause  itself  establishes,  be¬ 
tween  commerce  ‘among  the  several  states’  and  the 
internal  concerns  of  a  State.  That  distinction  between 
what  is  national  and  what  is  local  in  the  activities  of 
commerce  is  vital  to  the  maintenance  of  our  Federal 
system.” 

NLRB  v.  Jones  &  Laughlin  Steel  Corp.,  supra  at 
page  30. 

Because  of  improved  methods  of  communications  and 
transportation  nearly  everything  we  do  in  modern  life  has 
some  effect  on  commerce.  But  if  these  “centripetal  forces 
are  *  *  *  isolated  to  the  exclusion  of  the  forces  that 
oppose  and  counteract  them,  there  will  be  an  end  to  our 
Federal  system.” 

ScJtechfer  Poultry  Corporation  v.  United  States ,  295 
U.S.  495,  554  (1935). 

Federal  intervention  in  matters  of  local  concern  mav  be 

* 

justified  only  where  commerce  is  affected  in  a  direct  and 
substantial  manner.  Petitioner,  submits  that  its  activities 
are  without  such  effect. 
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(F)  The  findings  of  fact  of  the  Board  are  not  supported  by 

substantial  evidence. 

Section  10  (e)  of  the  Act  provides: 

“The  findings  of  the  Board  as  to  the  facts,  if  sup¬ 
ported  by  evidence  shall  be  conclusive.’ ’ 

In  Consolidated  Edison  Company  v.  NLRB ,  305  U.  ‘ 
197  (1938)  the  Supreme  Court  of  the  United  States  set 
at  rest  any  previous  doubts  by  interpreting  the  foregoing 
language  of  the  Act  as  follows: 

“We  agree  that  the  statute,  .  .  .  means  supported 
by  substantial  evidence.  Washington,  V.  M.  Coach  Co. 
v.  National  Labor  Relations  Bd.  301  U.  S.  142,  147, 
81  L.  ed.  956,  970,  57  S.  Ct.  648.  Substantial  evidence 
is  more  than  a  mere  scintilla.  It  means  such  relevant 
evidence  as  a  reasonable  mind  might  accept  as  adequate 
to  support  a  conclusion.” 

The  Supreme  Court  also  clearly  inferred  that  a  statute 
which  purported  to  make  findings  of  fact  of  the  Board  con¬ 
clusive  upon  the  courts  in  the  absence  of  “substantial 
evidence”  would  violate  the  constitutional  requirement  of 
due  process.  The  Court,  after  pointing  out  that  the  Board 
is  not  bound,  as  the  Act  provides,  by  “the  rules  of  evidence 
prevailing  in  Courts  of  law  and  equity”,  said: 

“But  this  assurance  of  a  desirable  flexibility  in  ad¬ 
ministrative  procedure  does  not  go  so  far  as  to  justify 
orders  without  a  basis  in  evidence  having  rational 
probative  force.” 

In  NLRB  v.  Columbian  Enameling  and  Stamping  Com¬ 
pany ,  306  U.  S.  292  (1939),  Mr.  Justice  Stone  reiterated 
the  tests  which  the  evidence  must  meet,  as  laid  down  in 
the  Consolidated  Edison  case,  supra,  and  added  a  third 
requirement,  namely: 
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44 .  .  .  it  must  be  enough  to  justify,  if  the  trial  were 
to  a  jury,  a  refusal  to  direct  a  verdict  when  the  con¬ 
clusion  sought  to  be  drawn  from  it  is  one  of  fact  for 
the  jury.” 

This  Honorable  Court  has  restated  the  principles  enun¬ 
ciated  by  the  Supreme  Court  in  Internal ional  Ass’n.  of 
Machinists,  Tool  and  Die  Makers  Lodge  No.  35,  et  al., 
v.  NLRB,  United  States  Court  of  Appeals  for  the  District 
of  Columbia,  decided  November  20, 1939  (not  yet  reported), 
5  Labor  Relations  Reporter  335.  This  Court  said  through 
Mr.  Justice  Rutledge: 

44 .  .  .  it  is  only  convincing,  not  lawyers’  evidence 
which  is  required.  The  Board  is  not  limited  to  rules 
of  evidence  prevailing  in  courts  of  law  or  equity.  The 
evidence  must  be  such  as  a  reasonable  mind  would  ac¬ 
cept,  though  other  like  minds  would  not  do  so.  The 
statutory  mandate  dispensing  with  judicial  technicali¬ 
ties  in  procedure  binds  the  reviewing  court  to  the  same 
extent  as  it  does  the  Board.  The  review  is  of  adminis¬ 
trative  action  taken  by  direction  of  Congress  according 
to  administrative,  not  judicial,  procedure.  The  review¬ 
ing  court  cannot  reweigh  the  evidence  in  scales  which 
a  trial  court  would  use  in  deciding  whether  to  admit  it. 
We  arc  required  to  sustain  the  Board’s  findings,  if  rea¬ 
sonable  minds,  unhampered  by  preconceptions  derived 
from  the  technical  law  of  evidence,  would  differ  as  to 
conclusions  to  be  drawn  from  the  evidence  presented. 
Nor  can  be  exclude  from  consideration  on  review  evi¬ 
dence  which  the  Board  was  enttiled  to  take  into  ac¬ 
count.” 

There  is  nothing  in  what  the  Supreme  Court  of  the  United 
States  or  this  Court  said  which  suggests  that  the  courts 
are  compelled  to  accept  findings  of  fact  arrived  at  by  ac¬ 
cepting  part  of  the  evidence  and  totally  disregarding  other 
convincing  evidence.  There  is  no  suggestion  that  contra- 
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dictions,  inconsistencies  and  erroneous  inferences  are  im¬ 
mune  from  attack  by  Section  10  (e)  of  the  Act.  Petitioner 
believes  that  the  following  elaboration  of  the  meaning  of 
“substantial  evidence ”  phrases  in  different  words  the  tests 
approved  by  this  Court: 

“It  is  of  substantial  and  relevant  consequence  and 
excludes  vague,  uncertain,  or  irrelevant  matter.  It 
implies  a  quality  of  proof  which  induces  conviction  and 
makes  an  impression  on  reason.  It  means  that  the  one 
weighing  the  evidence  takes  into  consideration  all  the 
facts  presented  to  him  and  all  reasonable  inferences, 
deductions  and  conclusions  to  be  drawn  therefrom  and, 
considering  them  in  their  entirety  and  relation  to  each 
other,  arrives  at  a  fixed  conviction. 

“The  rule  of  substantial  evidence  is  one  of  funda¬ 
mental  importance  and  is  the  dividing  line  between  law 
and  arbitrary  power.  Testimony  is  the  raw  material 
out  of  which  we  construct  truth  and,  unless  all  of  it  is 
weighed  in  its  totality,  errors  will  result  and  great 
injustices  be  wrought.”  NLRB  v.  Thompson  Products , 
Inc.,  97  F.  (2d)  13,  15  (C.C.A.  8th,  1938). 

The  Supreme  Court  and  many  circuit  courts  of  appeals 
have  already  reversed  orders  of  the  Board  in  whole  or 
in  part  because  of  failure  to  conform  to  the  principles  set 
forth  above.  The  following  are  illustrative: 

NLRB  v.  Columbian  Enameling  and  Stamping  Co., 
supra. 

Inland  Steel  Co.  v.  NLRB,  supra. 

NLRB  v.  Union  Pacific  Stages,  Inc.,  supra. 

Jefferson  Electric  Co.  v.  NLRB,  102  F.  (2d)  949  (C.C.A. 
7th,  1939). 

Ballsto'n-Stillwater  K.  Co.  v.  NLRB,  supra. 

NLRB  v.  Thompson  Products,  Inc.,  supra. 

NLRB  v.  Empire  Furniture  Corp.  (C.  C.  A.  6th,  1939), 
5  Labor  Relations  Reporter  345. 
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It  is  submitted  that  the  application  of  the  principles  of 
judicial  review  of  the  evidence,  in  conformity  with  the  state¬ 
ment  of  this  Court  quoted  above,  inevitably  leads  to  the  con¬ 
clusion  that  in  this  case  the  Board  merely  picked  and  chose 
scraps  of  testimony  here  and  there  throughout  a  voluminous 
record  to  bolster  its  findings  of  fact  upon  which  the  decision 
and  order  presumed  to  rest.  The  Board  ignored  substantial 
and  convincing  evidence,  in  fact  overwhelming  evidence,  to 
the  effect  that  there  have  been  no  violations  as  charged. 

It  would  serve  no  useful  purpose  to  repeat  here  the 
numerous  instances  recounted  under  Points  A  to  D  of  the 
argument  in  this  brief  conclusively  demonstrating  the 
systematic  disregard  by  the  Board  of  substantial  affirmative 
and  uncontroverted  evidence.  It  will  suffice  simply  to 
enumerate  the  following  findings  of  fact  which  were  not 
supported  by  substantial,  or  as  this  Court  termed  it  “con¬ 
vincing”,  evidence  and  as  to  which  there  is  substantial  or 
convincing  evidence  to  the  contrary  but  ignored  by  the 
Board : 

1.  There  is  no  substantial  evidence  in  the  record  that  the 
four  persons  whom  the  Board  ordered  reinstated  were  dis¬ 
charged  because  of  their  Guild  activities.  There  is  substan¬ 
tial  evidence  of  the  Board’s  own  witnesses  and  respondent’s 
witnesses  that  they  knew  of  no  acts  of  discrimination  against 
the  ones  discharged  or  any  of  the  employees  because  of 
Guild  activities  prior  to  June  30, 1937.  There  is  substantial 
evidence  that  the  selection  of  persons  to  be  retained  after 
June  30,  1937  was  made  solely  on  the  basis  of  fitness  and 
merit. 

2.  There  is  no  substantial  evidence  that  Lewis,  peti¬ 
tioner’s  editorial  director,  was  actively  opposed  to  the  Guild. 
On  the  contrary  the  Board  ignored  convincing  evidence  that 
the  few  isolated  statements  of  Lewis,  upon  which  the  Board 
relied  as  showing  hostility  to  the  Guild,  when  taken  in  their 
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context  and  surrounding  circumstances  of  great  provocation 
by  the  Guild,  robbed  them  of  all  rational  probative  force  in 
establishing  interference  with  the  Guild.  The  Board  ignored 
substantial  evidence  showing  Lewis’  interest  in  the  welfare 
of  his  editorial  staff  as  well  as  convincing  affirmative  evi¬ 
dence  of  petitioner’s  cooperation  with  the  Guild  and  the 
friendly  spirit  of  petitioner’s  publisher,  A.  J.  McDonald. 

3.  There  is  no  substantial  or  convincing  evidence  that 
petitioner  kept  the  Guild  activities  under  surveillance.  On 
the  contrary  the  Board  ignored  overwhelming  evidence  that 
Guild  affairs  were  openly  and  freely  discussed  in  loud  office 
conversations. 


Conclusion 

It  is  respectfully  submitted  that  the  findings,  conclusions, 
decision  and  order  of  the  Board  should  be  set  aside,  vacated 
and  annulled  in  all  respects. 

Elisha  Hanson, 

Attorney  for  Petitioner , 

729  Fifteenth  Street,  Washington,  D .  C. 

William  Kent  Van  Allen, 

Of  Counsel, 

729  Fifteenth  Street,  Washington ,  D.  C . 
February  9,  1940. 
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APPENDIX 

The  constitutional  provisions  involved  are  the  First, 
Fourth  and  the  Fifth  Amendments  to  the  Constitution  of 
the  United  States. 

The  First  Amendment  is  as  follows : 

“Congress  shall  make  no  law  respecting  an  establish¬ 
ment  of  religion,  or  prohibiting  the  free  exercise  thereof ; 
or  abridging  the  freedom  of  speech,  or  of  the  press;  or 
the  right  of  the  people  peaceably  to  assemble,  and  to 
petition  the  Government  for  a  redress  of  grievances.” 

The  Fourth  Amendment  is  as  follows : 

“The  right  of  the  people  to  be  secure  in  their  per¬ 
sons,  houses,  papers,  and  effects,  against  unreasonable 
searches  and  seizures,  shall  not  be  violated,  and  no  War¬ 
rants  shall  issue,  but  upon  probable  cause,  supported 
by  Oath  or  affirmation,  and  particularly  describing  the 
place  to  be  searched,  and  the  persons  or  things  to  be 
seized. ’  ’ 

The  Fifth  Amendment  is  as  follows : 

“No  person  shall  be  held  to  answer  for  a  capital,  or 
otherwise  infamous  crime,  unless  on  a  presentment  or 
indictment  of  a  Grand  Jury,  except  in  cases  arising  in  the 
land  or  naval  forces,  or  in  the  Militia,  when  in  actual 
service  in  time  of  War  or  public  danger;  nor  shall  any 
person  be  subject  for  the  same  offence  to  be  twice  put  in 
jeopardy  of  life  or  limb;  nor  shall  be  compelled  in  any 
criminal  case  to  be  a  witness  against  himself,  nor  be 
deprived  of  life,  liberty,  or  property,  without  due  process 
of  law;  nor  shall  private  property  be  taken  for  public 
use,  without  just  compensation.” 

The  relevant  provisions  of  the  National  Labor  Relations 
Act  (Act  of  July  5,  1935,  c.  372,  49  Stat.  449,  U.  S.  C.,  Supp. 
Ill,  Title  29,  Sec.  151  at  srq.)  are  as  follows: 

Sec.  2.  When  used  in  this  Act — 

*•••••• 
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(2)  The  term  “employer”  includes  any  person  act¬ 
ing-  in  the  interest  of  an  employer,  directly  01  indirectly, 
but  shall  not  include  the  United  States,  or  any  State 
or  political  subdivision  thereof,  or  any  person  subject 
to  the  Railway  Labor  Act,  as  amended  from  time  to 
time,  or  any  labor  organization  (other  than  when  act¬ 
ing  as  an  employer),  or  anyone  acting  in  the  capacity 
of  officer  or  agent  of  such  labor  organization. 

#*#*#** 

(5)  The  term  “labor  organization”  means  any  or¬ 
ganization  of  any  kind,  or  any  agency  or  employee  repre¬ 
sentation  committee  or  plan,  in  which  employees  par¬ 
ticipate  and  which  exists  for  the  purpose,  in  whole 
or  in  part,  of  dealing  with  employers  concerning  griev¬ 
ances,  labor  disputes,  wages,  rates  of  pay,  hours  of 
employment,  or  conditions  of  work. 

(6)  The  term  “commerce”  means  trade,  traffic, 
commerce,  transportation,  or  communication  among 
the  several  States,  or  between  the  District  of  Columbia 
or  any  Territory  of  the  United  States  and  State  or  any 
other  Territory,  or  between  any  foreign  country  and 
any  State,  Territory,  or  the  District  of  Columbia,  or 
within  the  District  of  Columbia  or  any  Territory,  or 
between  points  in  the  same  State  but  through  any  other 
State  or  any  Territory  or  the  District  of  Columbia  or 
any  foreign  country. 

(7)  The  term  “affecting  commerce”  means  in  com¬ 
merce,  or  burdening  or  obstructing  commerce  or  the 
free  flow  of  commerce,  or  having  led  or  tending  to  lead 
to  a  labor  dispute  burdening  or  obstructing  commerce 
or  the  free  flow  of  commerce. 

(8)  The  term  “unfair  labor  practice”  means  any 
unfair  labor  practice  listed  in  section  8. 

*##*#•* 


Sec.  7.  Employees  shall  have  the  right  to  self-organi¬ 
zation,  to  form,  join,  or  assist  labor  organizations,  to 
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bargain  collectively  through  representatives  of  their 
own  choosing,  and  to  engage  in  concerted  activities,  for 
the  purpose  of  collective  bargaining  or  other  mutual 
aid  or  protection. 

Sec.  8.  It  shall  be  an  unfair  labor  practice  for  an  em¬ 
ployer— 

(1)  To  interfere  with,  restrain,  or  coerce  employees 
in  the  exercise  of  the  rights  guaranteed  in  Section  7. 

###*##* 

(3)  By  discrimination  in  regard  to  hire  or  tenure  of 
employment  or  any  term  or  condition  of  employment 
to  encourage  or  discourage  membership  in  any  labor 
organization:  Provided ,  That  nothing  in  this  Act,  or 
in  the  National  Industrial  Recovery  Act  (U.  S.  C.,  Supp. 
VII,  title  15,  secs.  701-712),  as  amended  from  time  to 
time,  or  in  any  code  or  agreement  approved  or  pre¬ 
scribed  thereunder,,  or  in  any  other  statute  of  the  United 
States,  shall  preclude  an  employer  from  making  an 
agreement  with  a  labor  organization  (not  established, 
maintained,  or  assisted  by  any  action  defined  in  this  Act 
as  an  unfair  labor  practice)  to  require  as  a  condition 
of  employment  membership  therein,  if  such  labor  or¬ 
ganization  is  the  representative  of  the  employees  as 
provided  in  section  9  (a),  in  the  appropriate  collective 
bargaining  unit  covered  by  such  agreement  when  made. 

•  *  •  •  .  •  •  • 

Sec.  10  *  *  * 

(b)  "Whenever  it  is  charged  that  any  person  has  en¬ 
gaged  in  or  is  engaging  in  any  such  unfair  labor  prac¬ 
tice,  the  Board,  or  any  agent  or  agency  designated  by 
the  Board  for  such  purposes,  shall  have  power  to  issue 
and  cause  to  be  served  upon  such  person  a  complaint 
stating  the  charges  in  that  respect,  and  containing  a 
notice  of  hearing  before  the  Board  or  a  member  thereof, 
or  before  a  designated  agent  or  agency,  at  a  place  there¬ 
in  fixed,  not  less  than  five  days  after  the  serving  of  said 
complaint.  Any  such  complaint  may  be  amended  by 
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the  member,  agent,  or  agency  conducting  the  hearing 
or  the  Board  in  its  discretion  at  any  time  prior  to  the 
issuance  of  an  order  based  thereon.  The  person  so 
complained  of  shall  have  the  right  to  file  an  answer  to 
the  original  or  amended  complaint  and  to  appear  in 
person  or  otherwise  and  give  testimony  at  the  place 
and  time  fixed  in  the  complaint.  In  the  discretion  of 
the  member,  agent  or  agency  conducting  the  hearing 
or  the  Board,  any  other  person  may  be  allowed  to  inter¬ 
vene  in  the  said  proceeding  and  to  present  testimony. 
In  any  such  proceeding  the  rules  of  evidence  prevailing 
in  courts  of  law  or  equity  shall  not  be  controlling. 

(c)  The  testimony  taken  by  such  member,  agent  or 
agency  or  the  Board  shall  be  reduced  to  writing  and  filed 
with  the  Board.  Thereafter,  in  its  discretion,  the  Board 
upon  notice  may  take  further  testimony  or  hear  argu¬ 
ment.  If  upon  all  the  testimony  taken  the  Board  shall 
be  of  the  opinion  that  any  person  named  in  the  complaint 
has  engaged  in  or  is  engaging  in  any  such  unfair  labor 
practice,  then  the  Board  shall  state  its  findings  of  fact 
and  shall  issue  and  cause  to  be  served  on  such  person 
an  order  requiring  such  person  to  cease  and  desist 
from  such  unfair  labor  practice,  and  to  take  such  affirma¬ 
tive  action,  including  reinstatement  of  employees  with 
or  without  back  pay,  as  will  effectuate  the  policies  of 
this  Act.  Such  order  may  further  require  such  person 
to  make  reports  from  time  to  time  showing  the  extent 
to  which  it  lias  complied  with  the  order.  If  upon  all  the 
testimony  taken  Board  shall  be  of  the  opinion  that  no 
person  named  in  the  complaint  has  engaged  in  or  is 
engaging  in  any  such  unfair  labor  practice,  then  the 
Board  shall  state  its  findings  of  fact  and  shall  issue  an 
order  dismissing  the  said  complaint. 

(f)  Any  person  aggrieved  by  a  final  order  of  the 
Board  granting  or  denying  in  whole  or  in  part  the  relief 
sought  may  obtain  a  review  of  such  order  in  any  circuit 
court  of  appeals  of  the  United  States  in  the  circuit 
wherein  the  unfair  labor  practice  in  question  was 
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alleged  to  Lave  been  engaged  in  or  wherein  such  per¬ 
son  resides  or  transacts  business,  or  in  the  Court  of 
Appeals  of  the  District  of  Columbia,  by  filing  in  such 
court  a  written  petition  praying  that  the  order  of  the 
Board  be  modified  or  set  aside.  A  copy  of  such  petition 
shall  be  forthwith  served  upon  the  Board,  and  there¬ 
upon  the  aggrieved  party  shall  file  in  the  court  a 
transcript  of  the  entire  record  in  the  proceeding,  certi¬ 
fied  by  the  Board,  including  the  pleading  and  testimony 
upon  which  the  order  complained  of  was  entered  and 
the  findings  and  order  of  the  Board.  Upon  such  filing, 
the  court  shall  proceed  in  the  same  manner  as  in  the 
case  of  an  application  by  the  Board  under  subsection 
(e),  and  shall  have  the  same  exclusive  jurisdiction  to 
grant  to  the  Board  such  temporary  relief  or  restrain¬ 
ing  order  as  it  deems  just  and  proper,  and  in  like  man¬ 
ner  to  make  and  enter  a  decree  enforcing,  modifying, 
and  enforcing  as  so  modified,  or  setting  aside  in  whole 
or  in  part  the  order  of  the  Board ;  and  the  findings  of 
the  Board  as  to  the  facts,  if  supported  by  evidence, 
shall  in  like  manner  be  conclusive. 


(6034) 


■ 


United  States  Court  of  Appeals  for  the 
District  of  Columbia 


SPATES 

APRIL  TERM'V'1339.  u  k  a  t-  p  t  a  l  s  f  o  f  '* 

_ I _ U ;  ^  i  » f '  r  o  y  <J  o  >  *.  ■  Wi  U ! 


No.  7482;  FEB  9- 1940 

Special  Calendar. 


l/v 


THE  PRESS  do.,  IXC^ETITIONEK, 


vs. 


c,Er:K 


NATIONAL  LABOR  RELATIONS  BOARD,  Respondent. 


No.  7484 

Special  Calendar. 

GANNETT  C0.,  INC.,  Petitioner, 

|  vs. 

NATIONAL  LABOR  RELATIONS  BOARD,  Respondent. 


BRIEF  FOR  PETITIONER,  GANNETT  CO.,  INC. 


T.  Carl  Nixon, 
Elisha  Hanson, 
Attorneys  for  Petitioners. 

Goodwin,  Nixon,  Hargrave,! 

Middleton  and  Devans,  j 
Arthur  L.  Stearn, 

31  Exchange  Street ,  Rochester,  New  York. 

William  Kent  Van  Allen,  j 
729  15 th  St.,  N.  W., 

Washington,  D.  C., 

Of  Counsel. 


PRESS  OP  JTJDD  &  DETWEELER,  INC.,  WASHINGTON,  D.  C. 


INDEX. 


Page 


I.  Jurisdictional  statement  .  1 

II.  Preliminary  statement .  2 

III.  Questions  presented  .  2 

IV.  Statute  involved  .  2 

V.  Statement  of  the  case .  3 

VI.  Contentions  of  petitioner .  5 


VII.  Argument : 


A.  The  Gannett  Co.,  Inc.,  is  not  an  “Employer*’  within  the 

terms  of  Section  2  (2)  of  the  Act  and  does  not  act  directly 
or  indirectly  for  The  Press  Co.  The  Board's  order  is 
therefore  invalid  and  void  as  against  the  Gannett 
Co.,  Inc .  5 

B.  Even  if  Gannett  Co.  should  he  held  to  he  an  employer 

within  the  Act,  that  portion  of  the  order  requiring  it  to 
reinstate  certain  employees  with  hack  pay  is  invalid  and 

should  not  l>e  enforced .  11 

Conclusion  .  13 

Appendix  .  14 


Citations 

Cases  : 

HallstomStilhcatcr  Knitting  Co.  XLRJl,  OS  F.  (2d)  75S  (C.  C.  A. 


6th,  1038)  .  5,7 

XLRIi  v.  Carlisle  Lumber  Co.,  00  F.  (2d)  533  .  5,12 


XLRIi  v.  Ilea  rut,  ft  at.,  102  F.  (2d)  658  (C.  C.  A.  0th.  1030) . 5. 10, 11 

XLRII  v.  Th/mpson  Products,  Inc.,  07  F.  (2d)  13  (C.  C.  A. 

Sth,  103S)  .  5,7 

XLRIi  v.  Union  Pacific  Stages,  Inc.,  00  F.  (2d)  153  (C.  C.  A. 

Oth.  103S)  .  5,7 

Washington ,  Virginia  &  Maryland  Coach  Co.  v.  XLRB,  301  U.  S. 

142  (1037)  .  5,7 

Statute : 

National  Labor  Relations  Act  (Act  of  July  5,  1035,  c.  372,  40 


Stat.  440,  U.  S.  C.  Supp.  Ill,  Title  20,  Sec.  151.  ct  scg.) .  2, 14 

Sec.  2: 

(2)  . 2,  5,  6,  7 

(5)  14 

(«)  .  14 

(7)  .  14 

(S)  .  15 


—6046 


ii  INDEX 

Page 

Section  7 .  15 

Sec.  S: 

(1)  .  6, 15 

(3)  .  15 

See.  10: 

(b)  .  15 

(c)  1G 

(f>  .  2,17 


United  States  Court  of  Appeals  for  the 
District  of  Columbia 

APRIL  TERM,  1939 

No.  7482 

Special  Calendar. 

THE  PRESS  CO.,  INC.,  Petitioner, 

vs. 

NATIONAL  LABOR  RELATIONS  BOARD,  Respondent. 

No.  7484 

Special  Calendar. 

GANNETT  CO.,  INC.,  Petitioner, 
vs. 

NATIONAL  LABOR  RELATIONS  BOARD,  Respondent. 

BRIEF  FOR  PETITIONER,  GANNETT  CO.,  INC. 

I. 

Jurisdictional  Statement. 

This  is  a  petition  to  review  and  set  aside  an  order  issued 
by  the  National  Labor  Relations  Board  (hereinafter  called 
the  Board)  in  a  proceeding  instituted  by  the  Board  against 
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this  petitioner  and  The  Press  Co.,  Inc.  (petitioner  in  No. 
7482). 

The  decision  of  the  Board  was  made  on  July  18,  1939,  and 
its  order  entered  as  of  that  date.  (R.  1211-1232.) 

The  jurisdiction  of  this  Court  rests  on  Section  10  (f)  of  the 
National  Labor  Relations  Act. 

II. 

Preliminary  Statement. 

This  case  and  No.  7482  have  been  consolidated  for  hearing. 
For  the  convenience  of  the  court  petitioner  herein  adopts 
for  all  purposes  the  brief  of  The  Press  Co.,  Inc.,  petitioner 
in  No.  7482,  including  the  statement  of  points,  the  ques¬ 
tions  presented,  the  statement  of  facts  and  the  argument. 
I lowevor,  this  petitioner  desires  to  call  the  court 's  particular 
attention  to  two  questions  which  directly  affect  it  and  only 
indirectly  affect  The  Press  Co.,  Inc. 

III.  : 

Questions  Presented. 

A.  Is  (Jannett  Co.,  Inc.,  an  “employer"  within  the  terms  of 
Section  2  (2)  of  the  Act ! 

B.  Is  the  Board  empowered  in  tin*  liuht  of  the  record  in 
this  case  to  enforce  its  order  against  this  petitioner  to 
reinstate  certain  employees  with  back  pay? 

IV. 

Statute  Involved. 

The  pertinent  provisions  of  the  National  Labor  Relations 
Act  (Act  of  July  f>,  1935,  c.  372,  49  Stat.  449,  U.  S.  C.  Supp. 

I IL  Title  29.  Sec.  151,  vt  srq.)  are  set  forth  in  the  Appendix, 
pp.  14-17,  infra. 
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V. 

Statement  of  the  Case. 

A  concise  statement  of  facts  pertaining  to  the  issue  dis-  j 
cussed  in  this  brief  follows: 

Certain  facts  are  not  in  dispute.  In  March  of  1936  the  j 
Guild  presented  a  proposed  contract  (Board's  Ex.  57)  to  j 
Arthur  D.  Ilecox,  publisher  of  the  Press  Co.  relating  to  all  ! 
editorial  department  employees.  On  March  23,  1936,  the  j 
negotiating  committee  of  the  Guild  met  with  ITecox  and  one  j 
Byron  J.  Lewis,  who  was  the  man  in  charge  of  the  editorial  j 
departments  of  bot  h  Albany  newspapers  owned  by  the  Press  j 
Co.,  the  Knickerbocker  Press  and  the  Albany  Evening  News,  j 
Negotiations  for  a  contract  continued  throughout  1936.  In  j 
May,  1936,  A.  J.  McDonald  replaced  Ileeox  as  publisher  of  j 
the  Press  Co.,  and  finally  a  tentative  agreement  was  reached  j 
in  February,  1937.  At  this  time,  however,  the  Guild  entered  j 
into  an  agreement  with  another  Albany  newspaper,  a  mem-  j 
her  of  the  Hears!  chain,  upon  terms  more  favorable  than  i 
those  of  the  tentative  agreement  with  tin*  Press  Co.,  and  j 
McDonald  thereupon  revised  the  tentative  agreement  to  j 
conform  to  the  one  entered  into  by  the  Hears!  paper.  The  ! 
Guild  rejected  this  agreement  and  made  now  demands.  The  j 
Guild  set  a  deadline  for  March  7.  1937  for  completing  nego-  j 

i 

t ia l ions  and  wired  Frank  Gannett  and  M.  V.  Atwood  in  i 
Rochester  urging  a  meeting.  Gannett  is  President  of  both  i 
the  Press  Co.  and  Gannett  Co.,  and  Atwood  is  an  associate  j 
editor  of  the  Gannett  newspapers.  In  response  to  t his  tele-  j 
gram  II.  \V.  ( 'ruickshank,  secretary  of  the  Press  Co.  and  ! 
of  the  Gannett  Co.,  met  with  the  Guild  in  Albany,  and  as  a 
result  a  bulletin  board  statement  of  policy  was  posted  by 
the  Press  Co.  as  to  wages  and  working  conditions,  which 
conformed  closely  to  the  original  tentative  agreement  of 
February,  1937. 


i 

i 

i 
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In  June,  1937,  negotiations  between  Press  Co.  and  the 

Heavst  Newspapers,  previously  instituted,  were  concluded 

wherebv  Press  Co.  abandoned  the  moraine-  and  Sunday  held 
%  *  • 

in  Albany  bv  the  sale  of  the  “Knickerbocker  Press"  circu- 
iation  lists  to  the  Hears!  Newspapers,  and  in  turn  Press  Co. 
purchased  from  the  Hearst  interests  the  evening  circulation 
lists  of  the  “Albany  Times  Union,"  which  took  over  the 
morning  and  Sunday  field  formerly  served  bv  the  “Kniek- 
erbocker  Press."  On  June  25,  1937,  McDonald  intormed 
the  department  heads  of  the  decision  to  abandon  the 
“Knickerbocker  Press,"  and  instructed  them  **to  select  an 
adequate  staff  from  the  people  best  qualified  to  serve  their 
needs  from  the  combined  staffs  of  the  two  or  three  papers." 
As  a  result,  29  editorial  employees  were  dismissed,  a  ma¬ 
jority  of  whom  were  Guild  members,  and  45  editorial  em¬ 
ployees  were  retained,  a  majority  of  whom  were  Guild 
members.  On  June  30,  1937,  as  a  result  the  Guild  passed 
a  strike  resolution  conditioned  upon  the  placement  of  the 
dismissed  Guild  employees  with  other  Gannett  newspapers. 
Thereafter  the  Guild  tiled  charges  with  the  Hoard  as  here¬ 
inbefore  outlined. 

The  Gannett.  Co.  claims  that  the  following  findings  of  the 
Board  are  not  supported  by  the  evidence  and  that  the  order 
based  on  such  findings  is  therefore  invalid: 

1.  The  Board  found  that  the  Gannett  Co.  was  an  "em¬ 
ployer"  under  tin*  Act.  and  that  the  Gannett  Co.  was  con¬ 
nected,  directly  or  indirectly  with  the  discharges. 

2.  Tlie  Board  found  that  the  Gannett  Co.  could  and  should 
reinstate  four  named  persons  in  their  former  positions,  with 
back  pay. 

Further  facts  appear  hereafter  in  this  brief. 
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VI. 

Contentions  of  Petitioner. 

A.  Petitioner  is  not  an  “Employer”  within  the  terms  of 
Section  2  (2)  of  the  Act  and  does  not  act  directly  or  indi¬ 
rectly  for  the  Press  Co.  The  Board’s  order  is  therefore  in¬ 
valid  and  void  as  against  Gannett  Co.,  Inc. 

Washington,  Virginia  and  Maryland  Coach  Co.  v.  NLRB 
301  IT.  S.  142  (1937). 

NLRB  v.  Thompson  Products,  Inc.,  97  F.  (2d)  13  (C.  0. 
A.  8th,  1938). 

Ballston-Sf ill  water  Knitting  Co..  Inc.,  v.  NLRB  98  F. 
(2d)  758  (C.C.  A.  6th,  1938). 

XI  Bill  v.  I'ninn  Pacific  Si  ages,  Inc..  99  F.  (2d)  153 
(C.  C.  A.  9th,  1938). 

NLRB  v.  Hears!,  ct  a!..  102  F.  (2d)  658  (C.  0.  A.  9th, 
1939). 

B.  Even  if  Gannett  Co.  should  be  held  to  be  an  employer 
within  the  Act,  that  portion  of  the  order  reoAuiring  it  to  rein¬ 
state  certain  employees  with  back  pay  is  invalid  and  should 
not  be  enforced. 

XI JIB  v.  / / cars!,  sn/ira. 

X LB B  v.  Carlisle  Lumber  Co..  99  F.  (2d)  533  (C.  C. 
A.  9th,  1*938). 

VII. 

Argument. 

A.  The  Gannett  Co.,  Inc.,  Is  Not  An  “Employer”  Within 

the  Terms  of  Section  2  (2)  of  the  Act  and  Does  Not 

Act  Directly  or  Indirectly  for  the  Press  Co.  The 

Board’s  Order  Is  Therefore  Invalid  and  Void  as  Against 

the  Gannett  Co.,  Inc. 

The  Trial  Kxaminor,  in  his  intermediate  report,  found 
that  Gannett  Co.  controlled  Press  Co.  in  both  its  labor  and 
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business  policies.  In  its  decision  the  Board  found  as  fol¬ 
lows  : 

“We  find  that  the  respondent  Gannett  Co.  directs 
and  controls  the  labor  and  business  policies  of  its  oper¬ 
ating  subsidiary,  the  respondent  Press  Co.  which  func¬ 
tions  as  and  is  an  integral  part  of  the  Gannett  news¬ 
paper  chain.” 


The  conclusions  of  law  and  order  of  the  Board  provide 
that  Gannett  Co.  “is  an  ‘employer’  of  the  employees  here 
involved  within  the  meaning  of  Section  2(2)  of  the  Act”, 
that  Gannett  Co.  and  Press  Co.  engaged  in  unfair  labor  prac¬ 
tices  under  Section  S  (1)  of  the  Act  in  respect  to  certain 
employees,  and  Press  Co.  and  Gannett  Co.  are  ordered  to 
offer  re-employment  to  four  persons  in  their  former  posi¬ 
tions,  giving  them  back  pay  from  the  time  of  their  discharge. 

In  support  of  its  conclusion  that  Gannett  Co.  is  an  em¬ 
ployer  within  the  meaning  of  the  Act,  the  Board  states,  in 
substance,  that  the  representatives  of  Press  Co.  at  confer¬ 
ences  with  the  Guild  stated  that  they  had  no  power  to  reach 
a  final  agreement  with  the  Guild,  but  that  if  any  tentative 
agreement  was  reached  “Rochester”  must  be  consulted  for 
final  approval.  The  Board  found  that  the  explanation  of¬ 
fered  by  Gannett  Co.  that  the  practice  of  discussing  matters 
with  “Rochester”  meant  discussing  them  with  officers  of 
the  Press  Co.  who  had  their  offices  in  Rochester,  X.  V.,  was 
not  an  adequate  explanation  in  view  of  the  fact  that  these 
officers  were  also  officers  of  Gannett  Co.  and  were  acting 
in  a  dual  capacity.  In  other  words,  the  finding  of  the  Board 
that  Gannett  Co.  is  an  employer  of  the  persons  on  behalf  of 
whom  charges  were  made  is  based  solely  on  the  following 
factors : 


1.  The  I ’resident,  Vice-President  and  Secretary  of 
the  Press  Co.  and  Gannett  Co.  are  the  same  persons. 


2.  Gannett  Co.  owns  the  stock  of  Press  Co. 


7 


3.  Labor  questions  discussed  with  representatives  of 
the  Guild  by  the  publisher  of  Press  Co.  were  taken  up 
with  “Rochester”. 

Section  2  (2)  of  the  Act  provides  that : 

“The  term  1  employer ’  includes  any  person  acting 
in  the  interest  of  an  employer,  directly  or  indi-  j 
rectly  *  *  *”.  ’  '  j 

Unless  the  evidence  shows  that  officers  of  Gannett  Co., 
who  were  also  officers  of  Press  Co.,  were  acting  for  both 
companies,  directly  or  indirectly,  in  labor  matters,  the  mere  j 
fact  that  they  happened  to  be  officers  of  both  companies  j 
would  not  give  a  direct  or  indirect  control  of  the  affairs  j 
of  one  company  to  the  other.  A  long  line  of  decisions  holds 
that  findings  of  the  Board  must  be  supported  by  “substan¬ 
tial  evidence.” 

Washington,  Virginia  &  Maryland  Coach  Co.  v.  NLRB  j 

301  U.  S.  142  (1937). 

NLRB  v.  Thompson  Products ,  Inc.,  97  F.  (2d)  13  (C.  C.  | 

A. 8th,  1938). 

Ballston-Stillwater  Knitting  Co.,  Inc.,  v.  NLRB  98  F.  ! 

(2d)  758  (C.  C.  A.  6th,  1938). 

The  court  said  in  NLRB  v.  Union  Pacific  Stages ,  Inc.,  j 
supra, 

I 

“Substantial  evidence  is  evidence  furnishing  a  sub-  I 
stantial  basis  of  fact  from  which  the  fact  in  issue  can  | 
reasonably  be  inferred;  and  the  test  is  not  satisfied  by  j 
evidence  which  merely  creates  a  suspicion  or  which  j 
amounts  to  no  more  than  a  scintilla  or  which  gives  j 
equal  support  to  inconsistent  inferences”  (Emphasis  j 
supplied). 

An  examination  of  the  record  shows  that  the  Board’s  finding  ; 
that  Gannett  Co.  is  an  “employer”  is  not  supported  by  sub-  j 
stantial  evidence  and  that  any  evidence  relied  upon  by  the  j 
Board  “gives  equal  support  to  inconsistent  inferences.” 
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business  policies.  In  its  decision  the  Board  found  as  fol¬ 
lows  : 

“We  find  that  the  respondent  Gannett  Co.  directs 
and  controls  the  labor  and  business  policies  of  its  oper¬ 
ating  subsidiary,  the  respondent  Press  Co.  which  func¬ 
tions  as  and  is  an  integral  part  of  the  Gannett  news¬ 
paper  chain.” 

The  conclusions  of  law  and  order  of  the  Board  provide 
that  Gannett  Co.  “is  an  ‘ employer 9  of  the  employees  here 
involved  within  the  meaning  of  Section  2(2)  of  the  Act”, 
that  Gannett  Co.  and  Press  Co.  engaged  in  unfair  labor  prac¬ 
tices  under  Section  8  (1)  of  the  Act  in  respect  to  certain 
employees,  and  Press  Co.  and  Gannett  Co.  are  ordered  to 
offer  re-employment  to  four  persons  in  their  former  posi¬ 
tions,  giving  them  back  pay  from  the  time  of  their  discharge. 

In  support  of  its  conclusion  that  Gannett  Co.  is  an  em¬ 
ployer  within  the  meaning  of  the  Act,  the  Board  states,  in 
substance,  that  the  representatives  of  Press  Co.  at  confer¬ 
ences  with  the  Guild  stated  that  they  had  no  power  to  reach 
a  final  agreement  with  the  Guild,  but  that  if  any  tentative 
agreement  was  reached  “Rochester”  must  be  consulted  for 
final  approval.  The  Board  found  that  the  explanation  of¬ 
fered  by  Gannett  Co.  that  the  practice  of  discussing  matters 
with  “Rochester”  meant  discussing  them  with  officers  of 
the  Press  Co.  who  had  their  offices  in  Rochester,  X.  Y.,  was 
not  an  adequate  explanation  in  view  of  the  fact  that  these 
officers  were  also  officers  of  Gannett  Co.  and  were  acting 
in  a  dual  capacity.  In  other  words,  the  finding  of  the  Board 
that  Gannett  Co.  is  an  employer  of  the  persons  on  behalf  of 
whom  charges  were  made  is  based  solely  on  the  following 
factors : 

1.  The  President,  Vice-President  and  Secretary  of 
the  Press  Co.  and  Gannett  Co.  are  the  same  persons. 

2.  Gannett  Co.  owns  the  stock  of  Press  Co. 
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3.  Labor  questions  discussed  with  representatives  of 
the  Guild  by  the  publisher  of  Press  Co.  were  taken  up 
with  “Rochester”. 

Section  2  (2)  of  the  Act  provides  that : 

“The  term  ‘employer’  includes  any  person  acting 
in  the  interest  of  an  employer,  directly  or  indi¬ 
rectly  •  *  #” 

| 

Unless  the  evidence  shows  that  officers  of  Gannett  Co., 
who  were  also  officers  of  Press  Co.,  were  acting  for  both 
companies,  directly  or  indirectly,  in  labor  matters,  the  mere  | 
fact  that  they  happened  to  be  officers  of  both  companies 
would  not  give  a  direct  or  indirect  control  of  the  affairs 
of  one  company  to  the  other.  A  long  line  of  decisions  holds 
that  findings  of  the  Board  must  be  supported  by  “substan¬ 
tial  evidence.” 

Washington ,  Virginia  &  Maryland  Coach  Co.  v.  NLRB  j 
301  U.  S.  142  (1937). 

NLRB  v.  Thompson  Products,  Inc.,  97  F.  (2d)  13  (C.  C.  j 
A.  8th,  1938). 

Ballston-Stilkvater  Knitting  Co.,  Inc.,  v.  NLRB  98  F.  j 
(2d)  758  (C.  C.  A.  6th,  1938). 

The  court  said  in  NLRB  v.  Union  Pacific  Stages,  Inc.,  j 
supra, 

“Substantial  evidence  is  evidence  furnishing  a  sub-  ! 
stantial  basis  of  fact  from  which  the  fact  in  issue  can  | 
reasonably  be  inferred ;  and  the  test  is  not  satisfied  by  | 
evidence  which  merely  creates  a  suspicion  or  which  j 
amounts  to  no  more  than  a  scintilla  or  which  gives  j 
equal  support  to  inconsistent  inferences”  (Emphasis  i 
supplied). 

i 

An  examination  of  the  record  shows  that  the  Board’s  finding  j 
that  Gannett  Co.  is  an  “employer”  is  not  supported  by  sub-  | 
stantial  evidence  and  that  any  evidence  relied  upon  by  the  ! 
Board  “gives  equal  support  to  inconsistent  inferences.” 
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The  first  testimony  for  the  Board  in  the  record  on  the 

* 

question  of  control  of  the  Press  Co.  by  Gannett  Co.  appears 
in  the  testimony  of  Zoe  B.  Fales  (R.  287)  in  which  she  said 
that  Hecox  (publisher  of  Press  Co.  and  not  employed  by 
Gannett  Co.)  during  a  conference  with  Guild  representa¬ 
tives  said  lie  would  have  to  take  the  entire  matter  up  with 
Rochester  in  addition  to  studying  it  himself.  Gannett  Co. 
lias  explained  this  statement  completely  by  showing  that 
the  President,  Vice  President  and  Secretary  of  Press  Co. 
resided  in  Rochester,  X.  Y.  Furthermore,  if  the  decision 
as  to  labor  policies  rested  in  Gannett  Co.  there  would  be 
no  point  in  Hecox,  an  employee  of  Press  Co.  only,  studying 
the  matter.  Hecox ’s  statement  can  onlv  mean  that  he  would 
study  the  matter  himself  and  discuss  it  with  the  officers  of 
Press  Co.  who  resided  in  Rochester,  X.  Y.  At  most,  we  have 
here  “inconsistent  inferences,”  the  probable  weight  being 
in  favor  of  a  reference  to  individuals  living  in  Rochester 
rather  than  Gannett  Co.  It  should  also  be  pointed  out  that, 
according  to  the  testimony  of  Zoe  B.  Fales  (R.  289),  Hecox 
agreed  upon  the  terms  of  an  election  without  consulting 
anyone,  and  Hecox  was  publisher  of  Press  Co.  and  not  con¬ 
nected  with  Gannett  Co. 

According  to  the  witness  Fales,  another  reference  to 
“Rochester”  was  made  by  McDonald  during  certain  of  the 
conferences  with  the  Guild  (R.  .*104).  McDonald  was  pub¬ 
lisher  of  the  Press  Co.,  succeeded  Hecox,  and  was  not  em¬ 
ployed  by  Gannett  Co.  in  any  capacity.  The  reference  to 
“Rochester”  by  Mr.  McDonald  has  the  same  meaning  as 
such  reference  made  by  Hecox. 

The  only  person  present  at  any  Guild  meetings  who  was 
not  solely  employed  by  Press  Co.  was  Atwood  (R.  288). 
He  was  present  in  an  advisory  capacity  only,  and  after  the 
first  few  meetings  he  no  longer  appeared  and  the  manage¬ 
ment  was  represented  solely  by  McDonald  and  Lewis,  em- 
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ployees  of  the  Press  Co.  This  statement  was  made  by  the 
Board’s  own  witness  (R.  304). 

B.  J.  Lewis,  according  to  the  testimony  and  the  finding 
of  the  Board  (Board’s  decision  Par.  Ill  A  &  B)  was  editorial 
director  of  Press  Co.  and  had  no  association  with  Gannett 
Co. 

Mr.  Cruickshank,  with  whom  a  Guild  meeting  was  held, 
was  an  officer  of  the  Press  Co.,  and  the  only  way  the  Board 
attempted  to  prove  that  his  participation  in  the  meetings 
brought  in  Gannett  Co.  was  by  the  testimony  of  Zoe  B. 
Fales  to  the  effect  that  she  knew  Cruickshank  to  be  Secre¬ 
tary  and  Treasurer  of  the  Gannett  Co.  There  is  no  evidence 
that  any  of  the  persons  who  held  office  in  both  Gannett  Co. 
and  Press  Co.  were  acting  in  their  dual  capacities  at  these 
meetings.  They  were  acting  solely  as  officers  of  Press  Co. 

The  entire  case  of  the  Board  on  the  question  of  proving 
that  Gannett  Co.  acted  directlv  or  indirectly  for  the  Press 
Co.  consisted  of  these  references  to  “Rochester”,  and  of 
the  fact  that  Atwood  was  present  at  some  of  the  conferences. 
The  reference  to  “Rochester”  has  been  explained;  the  fact 
that  Atwood’s  presence  was  in  an  advisory  capacity  only 
was  proved  by  the  Board’s  own  witness,  C.  W.  Hyde,  an  em¬ 
ployee  of  the  Press  Co.  (R.  414),  who  stated  on  direct 
examination  (R.  423) : 

“In  at  least  two  instances,  where  I  recall,  I  over¬ 
ruled  Mr.  Atwood  and  was  permitted  to  proceed.” 

The  Gannett  Co.  introduced  direct  evidence  on  the  ques¬ 
tion  of  its  relation  to  Press  Co.  Mr.  McDonald  testified  that 
Press  Co.  was  completely  autonomous,  that  Atwood  had  no 
authority  to  instruct  him  to  do  anything  or  to  follow  any 
policy  or  procedure  (R.  267),  that  nobody,  including  Mr. 
Gannett,  had  ever  given  him  orders  (R.  2G7),  and  that  Press 
Co.  employees,  though  authorized  to  consult  with  Atwood, 
could  not  accept  any  official  decisions  from  him  (R.  269). 
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In  the  testimony  of  Zoe  B.  Fales,  a  witness  for  the  Board, 
she  admitted  that  at  one  of  the  Guild  conferences,  long  prior 
to  this  proceeding,  Mr.  Cruickshank  had  said  that  the 
Gannett  Co.  had  no  control  over  the  various  newspapers  of 
the  group  and  could  not  order  re-employment  of  the  dis¬ 
charged  persons  (R.  355). 

In  the  testimonv  of  C.  W.  Hvde,  another  witness  for  the 
Board,  it  is  stated  that  it  would  have  been  an  unusual  pro¬ 
cedure  for  him,  a  Press  Co.  employee,  to  discuss  with  execu¬ 
tives  of  the  Gannett  newspapers  the  matter  of  transfer  of 
employees  from  one  paper  to  another  because  he  could  recall 
no  case  where  it  was  done  (R.  427). 

Two  Board  exhibits  conclusively  show  that  Gannett  Co. 
did  not  control  Press  Co.  in  any  way.  Exhibit  13,  prepared 
and  introduced  by  the  Board  to  show  the  management  of 
the  so-called  “Gannett  Newspapers”,  shows  that  manage¬ 
ment  of  the  Press  Co.  was  vested  in  “The  Press  Co.,  Inc., 
Frank  E.  Gannett,  President,  and  A.  J.  McDonald,  Pub¬ 
lisher.”  Board’s  Exhibit  75  states,  among  other  things: 

“The  Gannett  Company  does  not  and  cannot  dictate 
to  the  local  managements  who  shall  be  hired  and  fired 
in  any  positions  whatsoever” 

and  also  states : 

“The  Albany  management  of  the  Knickerbocker 
Press  and  Albany  Evening  News  has  complete  authority 
over  the  employment  of  every  department  of  those  news¬ 
papers.” 

It  is  submitted  that  the  evidence  shows  that  Gannett  Co. 
was  not  an  “employer”  of  the  employees  here  involved 
within  the  meaning  of  the  Act.  The  Board  cites  in  support 
of  its  position  that  Gannett  Co.  is  an  “employer”  of  the 
persons  here  involved,  the  case  of  NLRB  v.  Hearst,  et  al., 
102  F.  (2d)  658  (C.  C.  A.  9th,  1939).  In  that  case  the 
Court  found  that  there  was  “unified  control”,  which  fact 
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does  not  appear  here,  and  therefore  the  order  of  the  Board, 
as  against  Gannett  Co.,  is  null  and  void. 

B.  Even  If  Gannett  Co.  Should  Be  Held  To  Be  An  Em¬ 
ployer  Within  the  Act,  That  Portion  of  the  Order 
Requiring  It  to  Reinstate  Certain  Employees  With 
Back  Pay  Is  Invalid  and  Should  Not  Be  Enforced. 

If  the  Court  should  decide  that  Gannett  Co.  is  not  an 
i ‘ employer’ 9  within  the  Act,  the  arguments  raised  under 
this  Point  II  have  no  effect  and  the  entire  order  as  against 
Gannett  Co.  cannot  be  enforced.  But  even  if  the  Court 
should  find  that  Gannett  Co.  acts  directly  or  indirectly  for 
Press  Co.  and  is  therefore  within  the  definition  of  the  word 
“  employer  ”,  still  certain  provisions  of  the  order  should  not 
be  enforced. 

The  order  provides  that  Gannett  Co.  shall  take  the  fol¬ 
lowing  affirmative  action : 

1.  Offer  immediate  and  full  reinstatement  to  former 
positions  of  Scanned,  Wanhope,  Christman  and  Mowers. 

2.  Pay  to  Scanned,  Wanhope,  Christman  and  Mowers 
a  sum  of  money  equal  to  any  loss  of  pay  by  reason  of 
discharge,  less  any  sums  received  by  them  during  the 
period  worked  on  relief  projects. 

In  the  case  cited  by  the  Board,  NLRB  v.  Hearst ,  supra, 
this  portion  of  the  order  is  shown  to  be  invalid.  Even  if 
file  Court  should  find  that  Gannett  Co.  has  an  indirect  con¬ 
trol  over  or  acts  indirectly  for  Press  Co.  there  is  not  a 
scintilla  of  evidence  to  show  that  Gannett  Co.  hired  anv  of 
the  persons  named.  They  wTere  employees  of  Press  Co., 
and  so  stated  in  their  testimony.  (R.  367 ;  494;  533;  624-6.) 

The  court  in  the  Hearst  case,  after  holding  that  all  the 
respondents  were  “employers”  within  the  Act  and  subject 
to  a  cease  and  desist  order,  said,  at  p.  663 : 

“With  respect  to  that  part  of  the  order  which  re¬ 
quires  respondents  to  offer  to  the  employees  in  ques- 
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tion  ‘  immediate  and  full  reinstatement,  respectively, 
to  their  former  positions,  without  prejudice  to  their 
seniority  or  other  rights  and  privileges  previously  en¬ 
joyed,’  we  find  a  different  situation.  Reinstatement 
means  to  return  to  a  post  previously  held.  The  men  in 
question  previously  held  posts  with  Hearst  Publica¬ 
tions,  Inc.,  and  one  of  them  did  some  work  for  King 
Features  Syndicate,  Inc.,  but  there  was  no  evidence  that 
the  rest  of  respondents  employed  the  men  in  question. 
It  would  therefore  be  impossible  for  such  respondents 
to  ‘ reinstate’  the  men  in  question.  While  several  cor¬ 
porations  might,  together,  employ  one  man,  there  is  no 
evidence  here  that  all  of  the  respondents  employed  the 
men  in  question.  It  might  well  be  said  that  the  order 
as  it  stands  is  impossible  of  fulfillment.  However  that 
may  be,  we  hold  that  the  respondents,  other  than  Hearst 
Publications,  Inc.,  and  King  Features  Syndicate,  Inc., 
were  not  the  employers  of  the  men  in  question,  they  can¬ 
not  be  compelled  to  reinstate  such  men,  or  to  pay  them 
back  pay.  National  Labor  Relations  Bd.  v.  Carlisle 
Lumber  Co.  (CCA  9)  supra.” 

The  evidence  conclusively  shows  that  even  if  Gannett  Co., 
by  some  stretch  of  the  imagination,  could  be  held  to  be  an 
4 ‘employer”  as  that  word  is  used  in  the  Act  because  of  some 
indirect  influence  over  Press  Co.,  there  is  not  a  scintilla  of 
evidence  showing  that  Gannett  Co.  was  an  employer  as  the 
word  is  generally  used  of  the  persons  allegedly  discrimina- 
torily  discharged.  All  of  the  evidence  conclusively  shows 
that  these  persons  were  employed  by  Press  Co.  only  (See 
Board’s  Exhibits  13  and  75;  Statements  of  employees  them¬ 
selves  R.  367,  494,  533,  624-6).  In  addition,  see  the  follow¬ 
ing  testimony  by  Mr.  McDonald  (R.  267) : 

“  Trial  Examiner  Bokat:  Will  you  state  whether  or 
not  all  or  any  of  those  gentlemen  (employees  of  Gan¬ 
nett  Co.)  have  ever  attempted  to  give  you  any  directions 
in  connection  with  the  news  published  by  the  Press  Com¬ 
pany,  Inc.  or  with  respect  to  the  conduct  of  the  business 
of  the  Press  Company,  Inc.? 
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The  Witness :  They  have  never  given  me  any  orders 
whatsoever  in  that  respect.” 

"Redirect  Examination. 

Bv  Mr.  Levin,  the  Board’s  Counsel: 

Q.  Mr.  McDonald,  when  you  say  they  have  not  given 
you  any  orders  in  relation  to  the  Press  Company,  what 
do  you  mean  by  orders? 

A.  They  have  no  authority  to  instruct  me  to  do  any¬ 
thing  or  to  follow  any  policy  or  procedure.” 

Upon  an  examination  of  all  the  evidence  it  is  submitted 
that  even  if  Gannett  Co.  could  be  held  to  be  an  “employer” 
of  the  persons  here  involved  as  that  word  is  used  in  the  Act, 
which  is  by  no  means  conceded,  still  Gannett  Co.  cannot 
possibly  be  said  to  be  an  employer  as  the  word  is  generally 
used  so  as  to  be  subject  to  an  order  to  reinstate  said  em¬ 
ployees  with  back  pay. 

Conclusion. 

The  order  of  the  Board  insofar  as  it  affects  Gannett  Co. 
should  not  be  enforced  in  any  way,  and  particularly  those 
portions  of  the  order  requiring  Gannett  Co.  to  reinstate 
certain  employees  with  back  pay  should  be  held  to  be  null 
and  void. 

Respectfully  submitted, 

T.  Carl  Nixon, 

Elisha  Hanson, 
Attorneys  for  Petitioners . 

Goodwin,  Nixon,  Hargrave, 

Middleton  and  Devans, 

Arthur  L.  Stearn, 

31  Exchange  Street ,  Rochester,  New  York . 

William  Kent  Van  Allen, 

729  15 th  St.,  N.  W., 

Washington,  D.  C., 

Of  Counsel. 
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APPENDIX. 

The  relevant  provisions  of  the  National  Labor  Relations 
Act  (Act  of  July  5, 1935,  c.  372,  49  Stat.  449,  U.  S.  C.,  Supp. 
Ill,  Title  29,  Sec.  151  ct  seq.)  are  as  follows: 

Sec.  2.  When  used  in  this  Act — 

******* 

(2)  The  term  “employer”  includes  any  person  act¬ 
ing  in  the  interest  of  an  employer,  directly  or  indirectly, 
but  shall  not  include  the  United  States,  or  any  State 
or  political  subdivision  thereof,  or  any  person  subject 
to  the  Railway  Labor  Act,  as  amended  from  time  to 
time,  or  any  labor  organization  (other  than  when  acting 
as  an  employer),  or  anyone  acting  in  the  capacity  of 
officer  or  agent  of  such  labor  organization. 

*••••*• 

(5)  The  term  “labor  organization”  means  any  or¬ 
ganization  of  any  kind,  or  any  agency  or  employee  rep¬ 
resentation  committee  or  plan,  in  which  employees 
participate  and  which  exists  for  the  purpose,  in  whole 
or  in  part,  of  dealing  with  employers  concerning  griev¬ 
ances,  labor  disputes,  wages,  rates  of  pay,  hours  of 
employment,  or  conditions  of  work. 

(6)  The  term  “commerce”  means  trade,  traffic,  com¬ 
merce,  transportation,  or  communication  among  the 
several  States,  or  between  the  District  of  Columbia  or 
any  Territory  of  the  United  States  and  State  or  any 
other  Territory,  or  between  any  foreign  country  and 
any  State,  Territory,  or  the  District  of  Columbia,  or 
within  the  District  of  Columbia  or  any  Territory,  or  be¬ 
tween  points  in  the  same  State  but  through  any  other 
State  or  any  Territory  or  the  District  of  Columbia  or 
any  foreign  country. 

(7)  The  term  “affecting  commerce”  means  in  com¬ 
merce,  or  burdening  or  obstructing  commerce  or  the 
free  flow  of  commerce,  or  having  led  or  tending  to  lead 
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to  a  labor  dispute  burdening  or  obstructing  commerce 
or  the  free  flow  of  commerce. 

(8)  The  term  “unfair  labor  practice’’  means  any  un¬ 
fair  labor  practice  listed  in  section  8. 

#*♦#**# 

Sec.  7.  Employees  shall  have  the  right  to  self-organi- 
zation,  to  form,  join,  or  assist  labor  organizations,  to 
bargain  collectively  through  representatives  of  their 
own  choosing,  and  to  engage  in  concerted  activities,  for 
the  purpose  of  collective  bargaining  or  other  mutual  aid 
or  protection. 

Sec.  8.  It  shall  be  an  unfair  labor  practice  for  an 
employer — 

(1)  To  interfere  with,  restrain,  or  coerce  employees 
in  the  exercise  of  the  rights  guaranteed  in  Section  7. 

•  •••*#• 

(3)  By  discrimination  in  regard  to  hire  or  tenure  of 
employment  or  any  term  or  condition  of  employment  to 
encourage  or  discourage  membership  in  any  labor  or¬ 
ganization:  Provided ,  That  nothing  in  this  Act,  or  in 
the  National  Industrial  Recovery  Act  (U.  S.  C.,  Supp. 
VII,  title  15,  secs.  701-712),  as  amended  from  time  to 
time,  or  in  any  code  or  agreement  approved  or  pre¬ 
scribed  thereunder,  or  in  any  other  statute  of  the  United 
States,  shall  preclude  an  employer  from  making  an 
agreement  with  a  labor  organization  (not  established, 
maintained,  or  assisted  by  any  action  defined  in  this  Act 
as  an  unfair  labor  practice)  to  require  as  a  condition  of 
employment  membership  therein,  if  such  labor  organi¬ 
zation  is  the  representative  of  the  employees  as  pro¬ 
vided  in  section  9  (a),  in  the  appropriate  collective  bar¬ 
gaining  unit  covered  by  such  agreement  when  made. 

•  •••*** 


Sec.  10 : 

(b)  Whenever  it  is  charged  that  any  person  has  en¬ 
gaged  in  or  is  engaging  in  any  such  unfair  labor  practice, 
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the  Board,  or  any  agent  or  agency  designated  by  the 
Board  for  such  purposes,  shall  have  power  to  issue  and 
cause  to  be  served  upon  such  person  a  complaint  stating 
the  charges  in  that  respect,  and  containing  a  notice  of 
hearing  before  the  Board  or  a  member  thereof,  or  before 
a  designated  agent  or  agency,  at  a  place  therein  fixed, 
not  less  than  five  days  after  the  serving  of  said  com¬ 
plaint.  Any  such  complaint  may  be  amended  by  the 
member,  agent,  or  agency  conducting  the  hearing  or  the 
Board  in  its  discretion  at  any  time  prior  to  the  issuance 
of  an  order  based  thereon.  The  person  so  complained 
of  shall  have  the  right  to  file  an  answer  to  the  original 
or  amended  complaint  and  to  appear  in  person  or  other¬ 
wise  and  give  testimony  at  the  place  and  time  fixed  in 
the  complaint.  In  the  discretion  of  the  member,  agent 
or  agency  conducting  the  hearing  or  the  Board,  any 
other  person  may  be  allowed  to  intervene  in  the  said 
proceeding  and  to  present  testimony.  In  any  such 
proceeding  the  rules  of  evidence  prevailing  in  courts  of 
law  or  equity  shall  not  be  controlling. 

(c)  The  testimony  taken  by  such  member,  agent  or 
agency  of  the  Board  shall  be  reduced  to  writing  and 
filed  with  the  Board.  Thereafter,  in  its  discretion,  the 
Board  upon  notice  may  take  further  testimony  or  hear 
argument.  If  upon  all  the  testimony  taken  the  Board 
shall  be  of  the  opinion  that  any  person  named  in  the 
complaint  has  engaged  in  or  is  engaging  in  any  such 
*  :  unfair  labor  practice,  then  the  Board  shall  state  its  find¬ 
ings  of  fact  and  shall  issue  and  cause  to  be  served  on 
such  person  an  order  requiring  such  person  to  cease  and 
desist  from  such  unfair  labor  practice,  and  to  take  such 
affirmative  action,  including  reinstatement  of  employees 
with  or  without  back  pay,  as  will  effectuate  the  policies 
of  this  Act.  Such  order  may  further  require  such  per¬ 
son  to  make  reports  from  time  to  time  showing  the  ex¬ 
tent  to  which  it  has  complied  with  the  order.  If  upon  all 
the  testimony  taken  the  Board  shall  be  of  the  opinion 
that  no  person  named  in  the  complaint  has  engaged  in  or 
is  engaging  in  such  any  unfair  labor  practice,  then  the 
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Board  shall  state  its  findings  of  fact  and  shall  issue  an 
order  dismissing  the  said  complaint. 

*##**#• 

(f)  Any  person  aggrieved  by  a  final  order  of  the 
Board  granting  or  denying  in  whole  or  in  part  the  relief 
sought  may  obtain  a  review  of  such  order  in  any  circuit 
court  of  appeals  of  the  United  States  in  the  circuit 
wherein  the  unfair  labor  practice  in  question  was  al¬ 
leged  to  have  been  engaged  in  or  wherein  such  person 
resides  or  transacts  business,  or  in  the  Court  of  Appeals 
of  the  District  of  Columbia,  by  filing  in  such  court  a 
written  petition  praying  that  the  order  of  the  Board  be 
modified  or  set  aside.  A  copy  of  such  petition  shall  be 
forthwith  served  upon  the  Board,  and  thereupon  the 
aggrieved  party  shall  file  in  the  court  a  transcript  of  the 
entire  record  in  the  proceeding,  certified  by  the  Board, 
including  the  pleading  and  testimony  upon  which  the 
order  complained  of  was  entered  and  the  findings  and 
order  of  the  Board.  Upon  such  filing,  the  court  shall 
proceed  in  the  same  manner  as  in  the  case  of  an  appli¬ 
cation  by  the  Board  under  subsection  (e),  and  shall 
have  the  same  exclusive  jurisdiction  to  grant  to  the 
Board  such  temporary  relief  or  restraining  order  as  it 
deems  just  and  proper,  and  in  like  manner  to  make  and 
enter  a  decree  enforcing,  modifying,  and  enforcing  as 
so  modified,  or  setting  aside  in  whole  or  in  part  the 
order  of  the  Board ;  and  the  findings  of  the  Board  as  to 
the  facts,  if  supported  by  evidence,  shall  in  like  manner 
be  conclusive. 
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In  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia 

April  Term,  1939 

No.  7482 — Special  Calendar 

The  Press  Co.,  Inc.,  petitioner 
v. 

National  Labor  Relations  Board,  respondent; 

Tri-City  Newspaper  Guild,  et  al.,  interveners 

ON  PETITION  TO  REVIEW  AND  SET  ASIDE  AND  ON  REQUEST  FOR 
ENFORCEMENT  OF  AN  ORDER  OF  THE  NATIONAL  LABOR  RELA¬ 
TIONS  HOARD 

BRIEF  FOR  THE  NATIONAL  LABOR  RELATIONS  BOARD 

JURISDICTION 

This  case  conies  before  the  Court,  pursuant  to  Sec¬ 
tion  10  (e)  and  (f )  of  the  National  Labor  Relations  Act 
(Act  of  July  5,  1935,  c.  372,  49  Stat.  449,  29  U.  S.  C., 
Sec.  151,  et  seq .),  upon  petition  to  review  and  set  aside 
an  order  issued  by  the  National  Labor  Relations  Board 
and  upon  the  Board’s  request  for  enforcement  of  its 
said  order.  The  Board’s  decision,  including  its  findings 
of  fact  and  order,  is  set  forth  at  pages  1211  to  1232  of 
the  record  and  is  reported  in  13  N.  L.  R.  B.  630.  Press 
Company,  Inc.,  an  operating  subsidiary  of  Gannett 

(i) 
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Company,  Inc.,1  is  a  New  York  corporation  engaged  in 
the  publication  and  distribution  of  newspapers  in  Al¬ 
bany,  New  York,  where  the  unfair  labor  practices 
occurred. 

STATEMENT  OF  THE  CASE 
Proceedings  before  the  Board 

Amended  charges  (R.  45)  having  been  filed  with  the 
.Board  by  the  Tri-City  Newspaper  Guild,  a  labor  organ¬ 
ization,  the  Board,  by  its  Regional  Director  at  New 
York  City,  issued  its  complaint,  dated  August  13,  1937, 
against  petitioners  (R.  46-51).  Copies  of  the  com¬ 
plaint,  together  with  notice  of  hearing  thereon,  were 
duly  served  upon  petitioners  and  the  Guild.  In  addi¬ 
tion  to  jurisdictional  allegations,  the  complaint  alleged, 
in  substance,  that  the  Gannett  Company  owned  100 
percent  of  the  stock  of  petitioner  and  controlled  the 
latter ?s  labor  policies,  and  that  petitioners  discharged 
six  employees  from  their  Albany  newspapers  because 
of  their  membership  in  the  Guild,  engaged  in  surveil¬ 
lance  of  Guild  meetings,  urged  and  warned  employees 
to  refrain  from  becoming  or  remaining  members  of  the 
Guild,  and  by  other  acts  interfered  with,  restrained, 
and  coerced  their  employees  in  the  exercise  of  their 
rights  of '  self-organization  and  collective  bargaining 
(R.  47-50).  The  complaint  alleged  that  these  actions 
constituted  unfair  labor  practices  within  the  meaning 
of  Section  8  (1)  and  (3)  of  the  Act  (R.  49-50). 

1  Gannett  Company,  Inc.,  is  petitioner  in  No.  7484,  a  proceeding 
to  review  the  same  order  involved  herein.  Press  Company, 
Inc.,  and  Gannett  Company,  Inc.,  are  referred  to  collectively 
herein  as  ‘‘petitioners.”  The  singular  term  “petitioner”  refers  to 
the  Press  Company,  Inc. 
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Petitioners  thereafter  filed  separate  answers  to  the 
complaint  (R.  51-58,  59-64).  Petitioner  denied  that  it 
was  engaged  in  interstate  commerce,  denied  Gannett 
Company’s  control  over  its  policies,  denied  that  it  had 
engaged  in  unfair  labor  practices,  and  alleged  that  the 
proceedings  were  in  violation  of  the  First  and  Fifth 
Amendments  to  the  Constitution  of  the  United  States 
(R.  52-58) .  Gannett  Company  denied,  in  addition,  that 
it  was  an  “employer”  within  the  meaning  of  Section 
2  (2)  of  the  Act  with  respect  to  the  individuals  men¬ 
tioned  in  the  complaint  and  that  the  Guild  was  a  “labor 
organization”  within  the  meaning  of  Section  2  (5)  of 
the  Act  (R.  62).  | 

On  October  25  and  26,  December  13  to  20,  1937,  and  i 
January  17  to  21,  1938,  a  hearing  was  held  at  Albany, 
New  York,  before  a  trial  examiner  of  the  Board.  Full 
opportunity  to  be  heard,  to  examine  and  cross-examine 
witnesses  and  to  adduce  evidence  was  afforded  all  the 
parties.  At  the  opening  of  the  hearing,  the  complaint 
was  amended  upon  motion  by  the  Board’s  attorney 
(R.  80,  85)  and  amended  answers  were  thereafter  filed 
by  petitioners  (R.  64-69,  70-74).-  Petitioners  moved 
to  dismiss  the  complaint  on  jurisdictional  and  constitu¬ 
tional  grounds,  which  motions,  together  with  a  motion 
by  Gannett  Company  to  dismiss  the  complaint  on  the 
ground  that  it  was  not  an  employer  within  the  meaning 
of  the  Act,  were  denied  by  the  trial  examiner  (R.  1138). 

On  May  12,  1938,  the  trial  examiner  filed  his  Inter- 

| 

mediate  Report  (R.  1136-1157),  copies  of  which  were  j 

2  The  name  of  one  employee,  F rank  Mahan,  was  stricken  from 
the  complaint  and  the  names  of  Ray  Mowers  and  Jo  Leonard 
were  added.  The  complaint  was  also  amended  in  other  minor 
respects  not  now  material  (R.  79-80,  83-85). 
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served  upon  the  parties.  The  trial  examiner  found 
that  petitioners  had  engaged  in  and  were  engaging  in 
unfair  labor  practices  within  the  meaning  of  Section 
8  (1)  and  (3)  of  the  Act  and  recommended  that  peti¬ 
tioners  cease  and  desist  therefrom  and  take  certain 
affirmative  action  to  remedy  them.  The  Guild  (R.  1157) 
and  each  of  petitioners  (R.  1159,  1171)  filed  separate 
exceptions  to  the  Intermediate  Report  and  to  various 
rulings  by  the  trial  examiner.  On  July  19,  1938,  the 
Guild  and  petitioners  participated  in  oral  argument  of 
the  cause  before  the  Board  in  Washington,  D.  C. 
(R.  1214). 

On  July  18, 1939,  the  Board  rendered  its  decision  set¬ 
ting  forth  its  findings  of  fact,  conclusions  of  law,  and 
order  (R.  1211-1232). 

The  Board’s  decision  and  order 

The  Board's  findings  of  fact,  conclusions  of  law,  and 
order  are,  briefly,  as  follows  : 

Nature  of  petitioner’s  business  (R.  1214-1218, 
1228) — Petitioner  is  a  New  York  corporation  engaged 
in  the  publication  and  distribution  of  an  afternoon  news¬ 
paper  in  Albany,  New  York.  Through  unified  man¬ 
agement,  common  ownership  and  other  means,  peti¬ 
tioner  is  controlled  by  Gannett  Company,  which 
acts  directly  and  indirectly  for  petitioner  and  is 
therefore  an  “employer’  of  the  employees  here  in¬ 
volved  within  the  meaning  of  Section  2  (2)  of  the  Act. 
By  reason  of  petitioners  extensive  reception  of  raw 
materials,  supplies,  and  matter  for  publication  from 
extra-state  sources,  and  by  reason  of  other  respects  in 
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which  petitioner’s  operations  are  related  to  interstate 
commerce,  the  unfair  labor  practices  engaged  in  by 
petitioners  are  unfair  labor  practices  affecting  com¬ 
merce  within  the  meaning  of  the  Act. 

The  unfair  labor  practices  (R.  1219-1228) — The 
Board  found  that  B.  J.  Lewis,  editorial  director  of  peti¬ 
tioner,  expressed  hostility  and  active  opposition  to  the 
Guild’s  organization  of  employees  in  his  department; 
that  Lewis  engaged  in  espionage  concerning  events 
transpiring  at  Guild  meetings  and  kept  petitioners’ 
executive  officers  informed  of  such  events;  that  three 
employees  were  discharged  because  of  Guild  activity 
and  that  one  additional  employee  was  for  that  reason 
assigned  to  tasks  such  as  to  induce  his  resignation. 
Upon  these  findings,  the  Board  concluded  that  peti¬ 
tioners  had  engaged  in  unfair  labor  practices  within  the 
meaning  of  Section  8  (1)  and  (3)  of  the  Act  (R.  1229).2  3 

The  Board’s  order  (R.  1230-1232) — The  Board  or¬ 
dered  petitioners  to  cease  and  desist  from  the  unfair 
labor  practices  in  which  they  had  engaged,  to  offer  re¬ 
instatement  with  back  pay  to  the  employees  discrimi¬ 
nated  against,  and  to  post  notices.4 

2  As  to  Richard  Jackson,  John  Andrews,  and  Jo  Leonard,  the 
other  employees  named  in  the  complaint,  the  Board  found  there 
had  been  no  discrimination.  The  complaint,  insofar  as  it  alleged 

such  discrimination,  was  dismissed  (R.  1227,  1232). 

4  The  Board's  order  reads  as  follows  (R.  1230-1232). 

“Upon  the  basis  of  the  foregoing  findings  of  fact  and  conclu¬ 
sions  of  law,  and  pursuant  to  Section  10  (c)  of  the  National 
Labor  Relations  Act,  the  National  Labor  Relations  Board  hereby 
orders  that  the  respondents  The  Press  Co.,  Inc.,  and  The  Gannett 
Co.,  Inc.,  and  their  officers,  agents,  successors,  and  assigns  shall: 

“1.  Cease  and  desist  from : 

“(a)  Discouraging  membership  in  the  Tri-City  Newspaper 
Guild  of  Albany,  Troy,  and  Schenectady,  New  York,  or  any  other 

226740 — 40 - 2 
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SUMMARY  OF  ARGUMENT 

I.  Petitioner  is  subject  to  the  Act. 

II.  Upon  the  Board’s  findings,  which  are  supported 
by  substantial  evidence,  petitioner  has  violated  Section 
8  (1)  and  (3)  of  the  Act. 

III.  The  Board's  order  does  not  infringe  petitioner’s 
“freedom  of  the  press.” 

labor  organization  of  their  employees,  by  discharging  or  refusing 
to  reinstate  any  of  their  employees,  or  in  any  other  manner  dis¬ 
criminating  in  regard  to  their  liire  and  tenure  of  employment  or 
any  term  or  condition  of  employment ; 

“(b)  In  any  manner  exercising  surveillance  oyer  the  meetings 
or  meeting  places  of  the  Tri-City  Newspaper  Guild  or  the  union 
activities  of  their  employees; 

“(c)  In  any  manner  interfering  with,  restraining,  or  coercing 
their  employees  in  the  exercise  of  their  rights  to  self-organization, 
to  form,  join,  or  assist  labor  organizations,  to  bargain  collectively 
through  representatives  of  their  own  choosing,  and  to  engage  in 
concerted  activities  for  the  purpose  of  collective  bargaining  or 
other  mutual  aid  or  protection,  as  guaranteed  in  Section  7  of  the 
Act.” 

“2.  Take  the  following  affirmative  action  which  the  Board  finds 
will  effectuate  the  policies  of  the  Act : 

“(a)  Offer  to  Austin  J.  Scannell,  John  Wanhope,  Henry  E. 
Christman,  and  Raymond  H.  Mowers  immediate  and  full  rein¬ 
statement  to  their  former  or  substantially  equivalent  positions 
prior  to  the  respondents  discrimination  against  them  without 
prejudice  to  their  seniority  and  other  rights  and  privileges; 

“(b)  Make  whole  Austin  J.  Scannell,  John  Wanhope,  and 
Henry  E.  Christman,  for  any  loss  of  pay  they  may  have  suffered 
by  reason  of  their  discharge  by  payment  to  each  of  them,  respec¬ 
tively,  of  a  sum  of  money  equal  to  that  which  he  would  have 
earned  as  wages  during  the  period  from  the  date  of  his  discharge 
to  the  date  of  the  offer  of  reinstatement,  less  his  net  earnings  and 
less  any  severance  pay  which  might  have  been  given  to  him; 
deducting,  however,  from  said  net  earnings,  monies  received  by 
him  during  said  period  for  work  performed  upon  Federal,  State, 
county,  municipal,  or  other  work-relief  projects;  and  pay  over 
the  amount  so  deducted  to  the  appropriate  fiscal  agency  of  the 
Federal,  State,  county,  municipal,  or  other  government  or  gov¬ 
ernments  which  supplied  the  funds  for  said  work-relief  projects; 

“(c)  Make  whole  Raymond  H.  Mowers  for  any  loss  of  pay  he 
may  have  suffered  by  reason  of  the  discrimination  against  him  by 
payment  to  him  of  a  sum  of  money  equal  to  that  which  he  would 


IV.  Petitioner  received  a  full  and  fair  hearing. 

V.  The  Board’s  order  is  valid  and  proper  under  the 
Act. 

ARGUMENT 

I 

I 

Petitioner  is  subject  to  the  act 5 

| 

Petitioner  is  engaged  in  the  publication  of  a  daily 
newspaper  at  Albany,  New  York  (R.  52)  J 11  The  extra- 
state  circulation  totals  about  1  to  3  percent  of  the  ap¬ 
proximately  56,000  copies  distributed  (R.  107) .  For  the 

have  earned  as  wages  during  the  period  from  the  date  of  his  dis¬ 
charge  at  the  end  of  October  1937  until  May  10,  1938,  and  from 
the  date  of  this  Order  to  the  date  of  the  offer  of  reinstatement, 
less  his  net  earnings  during  those  periods,  deducting,  however, 
from  said  net  earnings,  monies  received  by  him  during  said  period 
for  work  performed  upon  Federal,  State,  county,  municipal,  or 
other  work-relief  projects;  and  pay  over  the  amount  so  deducted 
to  the  appropriate  fiscal  agency  of  the  Federal,  State,  county, 
municipal,  or  other  government  or  governments  which  supplied 
the  funds  for  said  work-relief  projects; 

44  (d)  Post  immediately  in  conspicuous  places  in  the  editorial 
department  of  the  respondents’  Albany  plant,  a  notice  stating 
(1)  that  the  respondents  will  cease  and  desist  as  provided  in 
paragraphs  1  (a),  (b),and  (c)  of  this  Order;  (2)  that  employees 
are  free  to  remain  or  become  members  of  the  Tri-Citv  Newspaper 
Guild  of  Albany,  Troy  and  Schenectady,  New  York,  and  that 
the  respondents  will  not  discriminate  against  any  employee  be¬ 
cause  of  such  membership;  and  (3)  maintain  such  notices  for  a 
period  of  at  least  sixty  (60)  days  from  the  date  of  posting; 

“(e)  Notify  the  Regional  Director  for  the  Second  Region  in 
writing  within  ten  (10)  days  from  the  date  of  this  Order  what 
steps  the  respondents  have  taken  to  comply  herewith.” 

5  The  question  of  whether  the  Board’s  order  was  properly  issued 
against  Gannett  Company,  Inc.,  as  well  as  against  petitioner 
herein,  is  discussed  in  the  Board’s  brief  in  No.  7484. 

0 Prior  to  July  1,  1937,  petitioner  published  two  newspapers: 
the  Knickerbocker  Pres*,  appearing  every  morning,  including 
Sundays,  and  the  Albany  Evening  News,  appearing  weekday 
evenings  (R.  52).  After  that  date  petitioner  published  only  an 
evening  paper,  the  Knickerbocker  News ,  which  did  not  appear  on 
Sundays  (ibid.). 
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supplies  and  materials  which  are  necessary  in  printing 
its  paper  and  for  the  matter  which  is  published,  peti¬ 
tioner  is  substantially  dependent  upon  the  channels  of 
interstate  commerce.  The  principal  raw  material  is 
newsprint;  during  the  period  from  January  to  July 
1937  some  90  percent  of  the  5,870,000  pounds  of  news¬ 
print  used  by  petitioner,  valued  at  $123,700,  was  shipped 
to  the  plant  from  outside  the  State  (R.  102-104).  In 
addition,  about  100,000  pounds  of  ink  valued  at  $3,000 
were  brought  to  petitioner's  plant  across  State  lines 
during  the  same  period  (R.  102,  104). 

Similarly,  the  publication  of  petitioner’s  paper  occa¬ 
sions  constant  large-scale  interstate  transmission  of 
news  and  other  matter,  such  as  features,  comics,  photo¬ 
graphs,  and  advertising.  Petitioner  is  a  member  of  the 
Associated  Press;  it  received  daily  from  that  national 
service  some  180,000  words  of  news  matter  originating 
in  all  parts  of  the  world  (R.  138,  140-141,  144,  169- 
173). 7  Petitioner  also  furnishes  local  news  items  to  the 
Associated  Press  for  transmission  to  member  news¬ 
papers  within  and  without  the  State  of  New  York 
(R.  140-141,  174-175,  176).  Substantial  quantities  of 
the  syndicated  articles  and  comic  strips  published  by 
petitioner  are  sent  to  it  from  points  in  other  States 
(R.  118;  Bd.  Exhs.  23A,  24A,  25A).  Some  6.3  percent 
of  the  total  advertising  published  is  paid  for  by  adver¬ 
tisers  or  agencies  situated  outside  New  York  (R.  246- 
247).  Petitioner’s  gross  income  during  1936  was  in 

7  During  the  first  six  months  of  19:>T  petitioner  also  received 
from  the  United  Press  an  average  of  4,000  to  5,000  words  daily 
(R.  138).  ' 
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excess  of  $1,000,000  (R.  109).  Petitioner’s  reporters 
cover  assignments  outside  New  York  State  and  there 
is  some  direct  coverage  of  news  originating  in  other 
States,  by  telephone  and  telegraph  communication  from 
members  of  petitioner's  staff  (R.  153-154,  396,  505,  j 
673-674).  | 

Upon  these  facts,  petitioner  is  clearly  subject  to  the 
Act.  The  daily  transmission  to  petitioner  of  news 
items  and  other  matter  for  publication  originating  in  i 
other  States  and  its  continuous  supplying  of  news  in¬ 
tended  for  transmission  across  State  lines  bring  peti¬ 
tioner  well  within  the  authority  of  Associated  Press 

•/ 

v.  National  Labor  Relations  Board ,  301  U.  S.  103.  Pe-  j 
titioner’s  large  operations,  like  those  considered  in  the  j 
Associated  Press  case,  “involve  the  constant  use  of 
channels  of  interstate  and  foreign  communication. 
They  amount  to  commercial  intercourse,  and  such  in¬ 
tercourse  is  commerce  within  the  meaning  of  the  Con¬ 
stitution”  (301  U.  S.,  at  128).  See  also  Indiana  Farm -  j 
er’s  Guide  Publishing  Co.  v.  Prairie  Publishing  Co., 
293  U.  S.  268,  276;  International  News  Service  Com -  i 
pang  v.  The  Associated  Press ,  248  U.  S.  215,  229;  Pen -  I 
sacola  Telegraph  Co.  v.  Western  Union  Telegraph  Co., 

96  U.  S.  1,  9-10.  In  the  foregoing  respects,  petitioner’s  j 
operations  do  not  differ  materially  from  those  of  news¬ 
paper  publishing  concerns  uniformly  held  subject  to  ! 
the  Act.  National  Labor  Relations  Board  v.  A.  S. 
Abell  Co.,  97  F.  (2d)  951  (C.  C.  A.  4th)  ;  National  Labor  | 
Relations  Board  v.  Star  Publishing  Co.,  97  F.  (2d)  465  | 
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(C.  C.  A.  9th)/  National  Labor  Relations  Board  v. 
Hearst,  102  F.  (2d)  658  (C.  C.  A.  9th)/ 

Further,  the  receipt  in  interstate  commerce  of  sub¬ 
stantial  quantities  of  paper,  ink,  and  other  supplies  is 
sufficient  in  itself  to  bring  petitioner  within  the  orbit  of 
the  Act's  application.  N deport  Netrs  Shi  pbuil  ding  <.(’• 
Dry  Dock  Co.  v.  National  Labor  Rein  I  ions  Board , 
101  F.  (2d)  841  (C.  C.  A.  4th).  modified  on  other 
grounds  and  affirmed,  308  U.  S.  241  :  National  Labor 
Relations  Board  v.  A.  S.  Abell  Co..  97  F.  (2d)  951 
(0.  C.  A.  4th);  Southern  Colorado  Power  Co.  v.  Na¬ 
tional  Labor  Relations  Board ,  decided  March  25,  1940 
(C.  C.  A.  10th). This  commerce  in  supplies  would  be 
burdened  and  obstructed  if  petitioner's  operations  were 
halted  by  industrial  strife.  l/pon  those  various  facts 
the  Act  plainly  applies  to  respondent.  National  Labor 
Relations  Board  v.  Jones  <(•  Laughlin  Steel  Corp 201 
U.  S.  1,  41;  Santa  Cruz  Fruit  Packing  Company  v. 
National  Labor  Relations  Board .  203  l\  S.  453:  Con- 


In  t lu*  Star  Publish ’mg  case  less  than  1  percent  of  the  news¬ 
paper's  circulation  was  extrastate. 

'*  Compare,  also.  National  Labor  Relations  Hoard  v.  Nation/d 
Herald.  I  nr.,  consent  decree  entered  January  20,  1030  ( C.  C.  A. 
2d),  enforcing  0  X.  L.  R.  B.  SO*):  A  ationn/  Labor  Relations  Hoard 
v.  Hearst  t'ons'd  Publications .  / nr.,  consent  decree  entered  April 
2S,  1030  (C.  C.  A.  4th).  enforcing  10  X.  L.  R.  B.  1200:  National 
Labor  IP  lotions  Hoot'd  v.  .  1/ ro- A  merican  t  o.,  consent  decree 
entered  April  2S,  100,0  (C.  C.  A.  4th),  enforcing:  11  X.  L.  R.  B. 
1185. 


I».v  virtue  of  its  receipt  of  these  supplies  respondent  is.  of 
course,  directly  engaged  in  commerce  among  the  States. 
Jlahrdi'c-  II  oil, or  Milling  Co.  v.  Hotul urant.  257  C.  S.  282:  Lcmlce 


y.  partners  Crain  Co..  25$  Y.  S.  50:  Local  Pi?.  Brotherhood  of 
Teamsters  v.  Cnited  S totes.  201  V.  S.  20.°,:  Ctoh  Pooler  d‘  Light 
Co.  v.  Pfost.  2SC>  v.  S.  105:  Flo  tot  gttn  v.  Fed  e  rot  ('onl  Co..  207 
Y.  S.  222:  T.rtnl'e  v.  Formers'  Crain  Co..  258  1’.  S.  50;  Co  rein  v. 
Wall  ore.  300  Y.  S.  1  :  Mol  ford  v.  Sneith.  307  Y.  S.  38. 
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soli  dated  Edison  Co.  v.  National  Labor  Relations 
Board ,  305  U.  S.  197 ;  National  Labor  Relations  Board 
v.  Fainblatt .  306  IT.  S.  601. 

Petitioner’s  contention  that  the  incoming  commerce 
in  materials  and  matter  for  publication  cannot  support 
the  Board’s  jurisdiction  because  they  are  contracted  for 
within  the  State,  is  foreclosed  by  the  Santa  Cruz  (303 
U.  S.,  at  463)  and  the  Fainblatt  (306  U.  S.,  at  605-606) 
decisions,  supra.  The  further  contention  that  incom¬ 
ing  commerce  is  immaterial  is  contrary  to  the  Newport 
News ,  A.  S.  Abell  and  Southern  Colorado  decisions, 
supra.  The  Supreme  Court  has  repeatedly  sustained 
the  power  of  Congress  to  remove  burdens  on  commerce 
in  the  State  where  the  interstate  movement  ends.  Du¬ 
plex  Printing  Co.  v.  Peering,  254  U.  S.  443;  Bedford 
Cut  Slone  Co.  v.  Journeymen  Slone  Cutters’  Assn., 
274  U.  S.  37;  Local  167,  Brotherhood  of  Teamsters  v. 
United  States,  291  U.  S.  293. 

The  “familial*  principle7'  invoked  by  the  Court  in  the 
Jones  cb  Laugh!  in  ease,  that  acts  which  directly  burden 
or  obstruct  interstate  or  foreign  commerce,  or  its  free 
How,  are  within  the  reach  of  the  Congressional  power, 
recognizes  no  distinction  between  effects  upon  incoming 
or  outgoing  interstate  commerce,  or  effects  upon  both. 
It  completely  ignores  the  realities  to  contend,  as  does 
petitioner,  that  Congress  may  protect  commerce  from 
burdening  activity  occurring  in  the  State  of  origin,  but 
may  not  protect  the  same  commerce  from  similar  bur¬ 
dening  activity  in  the  State  of  destination,  although 
either  is  equally  efficacious  in  obstructing  the  commerce. 
Under  the  Jones  <('•  Laugld in,  Santa  Cruz,  Consolidated, 
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Edison ,  and  Fainblatt  cases,  supra,  the  controlling 
factor  is  that  stoppage  of  petitioner's  operations  will  in 
fact  halt  the  commerce  in  which  petitioner  is  directly 
engaged.  In  the  Fainblatt  case  the  Supreme  Court 
expressly  held  that  “here  interstate  commerce  was  in¬ 
volved  in  the  transport al ion  of  the  materials  to  be  proc¬ 
essed  to  the  factory  of  respondents  and  in  the  transpor¬ 
tation  of  the  finished  product  to  points  outside  the 
state  .  .  .”  (306  U.  S.,  at  605;  italics  supplied).  And 
to  petitioner's  suggestion  of  situations  which  it  says  are 
the  logical  extremes  of  our  position — the  Act  applying 
to  the  local  grocer  and  his  employees,  to  the  householder 
and  his  cook  (Brief,  p.  123) — it  is  sufficient  to  answer 
that  “what  is  reasonably  clear  in  a  particular  applica¬ 
tion  is  not  to  be  overborne  by  this  simple  and  familiar 
dialectic  of  suggesting  doubtful  and  extreme  cases.*’ 
Santa  Cruz  case,  supra,  303  U.  S.,  at  467;  compare 
Fainblatt  case,  supra,  306  U.  S.,  at  610.11 


11  It  is  likewise  too  late  to  argue,  as  does  petitioner  (Brief, 
pp.  117-118,  123),  that  stoppage  of  its  operations  would  not  affect 
commerce  because  there  would  be  a  diversion  of  the  materials  or 
matter  for  publication  used  by  petitioner  into  other  channels. 
That  argument  was  made  in  the  Jones  d‘  Laughlm  and  companion 
cases  (see  National  Labor  Relations  Hoard  v.  Friedman  -Harry 
Marks  Clothing  Company ,  301  U.  S.  58,  at  60-67),  although  not 
noticed  in  the  opinions.  The  Act  exercises  a  preventive  power; 
it  is  designed  to  safeguard  the  free  flow  of  commerce  in  its  regu¬ 
lar  and  normal  channels,  and  a  diversion  of  the  flow  consti¬ 
tutes  a  burden  upon  commerce  within  the  constitutional  concern 
of  Congress.  North  Whittier  Heights  Citrus  Assn.  v.  National 
Labor  Relations  Hoard ,  109  F.  (2d)  76,  82  (C.  C.  A.  9th).  Com¬ 
pare  Addyston  Pipe  &  Steel  Co.  v.  United  States ,  175  U.  S.  211, 
244-245.  See  also  McCall  v.  Calif onda,  136  U.  S.  104,  111. 
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II 

Upon  the  Board’s  findings,  which  are  supported  by  substan¬ 
tial  evidence,  petitioner  has  violated  section  S  (1)  and  (3) 
of  the  act 


Background  of  the  unfair  labor  practices  12 

In  March  193(5  the  Guild  presented  to  petitioner  a 
proposed  contract  relating  to  wages,  hours,  and  condi¬ 
tions  of  employment  of  petitioner's  editorial  employees 
(R.  279-281,  286,  458)”  Negotiations  continued  with¬ 
out  agreement  until  February  1937  (R.  303-304) .  Gan- 

12  The  use  of  background  evidence  as  an  aid  in  evaluating  an 
employer's  unfair  labor  practices  has  been  approved  by  this 
Court."  International  Asm.  of  Machinists ,  et  al.  v.  National 
Labor  Relations  Board ,  110  F.  (2d)  29,  35,  certiorari  granted,  60 
S.  Ct.  721. 

18  Petitioner  asserts  (Brief,  pp.  104-105)  that  for  some  time  after 
its  organization  in  1933  the  Guild  was  not  a  “labor  organization77 
within  the  meaning  of  the  Act,  but  what  counsel  terms  a  “profes¬ 
sional  organization.77  Section  2  (5)  of  the  Act  defines  a  labor 
organization  as  an  employee  organization  which  exists  “for  the 
purpose,  in  'whole  or  in  part ,  of  dealing  with  employers  concern¬ 
ing  grievances,  labor  disputes,  wages,  rates  of  pay,  hours  of  em¬ 
ployment,  or  conditions  of  work’7  (italics  supplied).  There  is  no 
doubt  that  the  Guild  did  exist  for  that  purpose  at  all  times  after 
its  organization  in  1933.  We  do  not  know  whether,  by  using  the 
term  “professional  organization,77  petitioner  means  to  contend 
that  dealing  with  employers  was  not  part  of  the  Guild’s  reason 
for  existence.  The  Tri-City  Guild,  a  local  of  the  American 
Newspaper  Guild,  is  composed  of  “units'*  on  five  newspapers,  in¬ 
cluding  both  of  petitioner's  papers,  in  Albany,  and  in  the  adjacent 
towns  of  Troy  and  Schenectady,  New  York  (R.  275,  458).  In 
June  1936  the  American  Newspaper  Guild  affiliated  with  the 
American  Federation  of  Labor  and  in  the  following  year  trans¬ 
ferred  its  affiliation  to  the  Committee  of  Industrial  Organization 
(R.  460).  Prior  to  its  national  affiliation,  the  Guild  sought  to 
bargain  collectively  with  petitioner  (R.  2).  At  the  hearing  peti¬ 
tioner's  challenge  of  the  Guild’s  status  as  a  labor  organization 
was  based  upon  the  fact  that  at  conventions  of  its  parent  organi¬ 
zation.  the  American  Newspaper  Guild,  resolutions  on  subjects  of 
general  political  and  economic  significance  were  adopted  (R. 
86-87,  742-743).  This  is  a  general  practice  of  national  labor 
organizations. 
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nett  Company's  interest  in  and  control  of  petitioner’s 
bargaining  is  evidenced  by  the  participation  in  the  con¬ 
ferences  of  executive  officers  of  the  Gannett  Company 
from  the  Rochester  “home  office"  (R.  288,  294-295, 
298,  299,  302-304,  184-191).  Publisher  McDonald,  pe- 
tioner’s  representative,  informed  the  Guild  that  he 
had  no  power  to  reach  a  final  agreement,  but  that  if  a 
tentative  one  were  reached  he  would  recommend  it  to 
“Rochester"  for  final  approval  (R.  304) ;  when  such 
an  agreement  was  reached  on  February  11,  1937,  Mc¬ 
Donald  stated  that  he  would  take  it  up  with  “Roches¬ 
ter”  (R.  309,  464-465).  The  home  office  apparently 
vetoed  McDonald’s  recommendations,  for  at  his  next 
meeting  with  the  Guild  the  publisher  made  no  refer¬ 
ence  to  the  agreement,  but  submitted  an  entirely  differ¬ 
ent  “statement  of  policy"  to  be  posted  on  the  bulletin 
board  (R.  310).  This  document  opened  with  the  an¬ 
nouncement  that  “This  is  not  a  contract,  but  a  state¬ 
ment  of  policy  ...  it  will  be  continued  for  one  year 
and  as  long  as  economic  conditions  justify  thereafter.” 
(Bd.  Exh.  73,  R.  310,  312,  465.)  Cf.  H.  J.  Heinz  Co.  v. 
National  Labor  Relations  Board,  decided  April  3, 1940 
(C.  C.  A.  6th).  The  Guild  rejected  this  proposal  and 
charged  petitioner  with  delaying  the  negotiations  until 
the  Union  had  reached  an  agreement  with  the  Times - 
Union,  a  competitor  of  petitioner,  and  then  conceding 
to  the  Guild  only  as  much  as  it  had  won  from  the  Times - 
Union,  regardless  of  whether  petitioner  would  other¬ 
wise  be  willing  to  agree  to  more  (Bd.  Exh.  61,  R.  313- 
318,  467 ;  compare  R.  3).  The  Guild  submitted  new  de¬ 
mands,  passed  a  provisional  strike  resolution,  and  sent 
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telegrams  to  both  Atwood  and  Gannett,  president  of  the 
chain,  stating  that  a  crisis  had  arisen  in  the  negotiations 
and  requesting  that  an  authorized  representative  of 
Gannett  meet  with  the  Guild  immediately  (R.  317 ;  Bd. 
Exh.  63,  R.  318-319). 

H.  W.  Cruiekshank,  an  officer  of  petitioner  and  a 
director  or  officer  of  twelve  other  Gannett  subsidiaries, 
came  to  Albany  from  Rochester  (R.  320, 184-191).  The 
Guild  described  the  previous  negotiations  and  accused 
Editorial  Director  Lewis  of  hostility  toward  the  Guild 
and  of  intimidation  of  employees  (R.  322).  Cruiek¬ 
shank  promised  that  these  tactics  would  cease,  saying 
that  “I  have  broken  managing  editors  before  and  I 
can  break  this  one'’  (R.  323).  Thereafter  Cruiek¬ 
shank  informed  the  Guild  that  Publisher  McDonald 
would  confer  with  it  on  future  grievances,  superseding 
Lewis  in  that  capacity  (R.  328-329).  Cruiekshank 
also  agreed  that  the  management  would  send  letters  to 
three  recently  hired  employees,  whom  the  Guild  charged 
had  been  warned  by  Lewis  against  the  Guild ;  the  letters, 
as  sent,  stated  that  the  employees  were  free  to  join  the 
Guild  and  that  membership  therein  would  not  interfere 
with  their  advancement  (R.  325;  Bd.  Exh.  65,  R.  330). 14 

This  recognition  of  Editorial  Director  Lewis ?  tactics 
and  attitude  toward  the  Guild  is  important  because 
Lewis  is  the  central  figure  in  the  unfair  labor  practices 

14  As  a  result  of  Cruickshank’s  negotiations  with  the  Guild,  a 
strike  was  averted.  On  March  8,  1937,  petitioner  posted  on  its 
bulletin  board  a  statement  of  policy  signed  by  McDonald,  to  be 
effective  for  1  year  (Bd.  Exh.  GG,  R.  331).  Its  terms  were  sub¬ 
stantially  the  same  as  those  included  in  the  tentative  agreement 
which  had  been  reached  with  McDonald  on  February  11,  1937 
(supra,  p.  14). 
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which  occurred  thereafter.  It  was  Lewis,  in  the  main, 
who  carried  on  the  intimidation  and  interference  and  it 
was  he  who  engaged  in  the  industrial  espionage  found 
by  the  Board  (infra,  pp.  17-24).  Finally,  it  was  Lewis 
who  planned  and  consummated  the  discriminatory  dis¬ 
charges  (infra,  pp.  24-43). 

Interference,  restraint,  and  coercion  in  violation  of  Section  8(1) 
Attempts  to  influence  the  form  of  employee  representation 

During  the  negotiations  summarized  above,  Atwood, 
associate  director  of  the  Gannett  chain,  tried  to  per¬ 
suade  the  members  of  the  Guild  committee  to  remain  a 
“professional”  organization  and  not  go  “trade  union¬ 
ist,”  a  course  which  he  admittedly  feared  (R.  290- 
291). 15  Similar  views  were  voiced  several  times  by 
Lewis  (R.  508,  589,  1082). 

It  can  hardly  be  denied  that  these  activities  consti¬ 
tuted  interference  with  the  employees'  rights  of  self¬ 
organization  and  collective  bargaining.  They  were 
tantamount  to  advice  that  the  employees  not  seek  collec¬ 
tive  bargaining  through  representatives  of  their  own 
choice.  Compare  National  Labor  Relations  Board  v. 
Biles-Coleman  Lumber  Co.,  98  F.  (2d)  18,  22  (C.  C.  A. 

15  Compare  the  following  summary,  in  the  chain  “Bulletin”  of 
June  10,  1937,  of  a  speech  by  President  Frank  E.  Gannett  at  the 
Spring  “Clinic"  attended  by  editors  and  executives  of  the  news¬ 
papers  in  the  chain : 

“F.  E.  G.  said  he  was  not  opposed  to  the  Guild,  but  he  was 
discouraged  by  some  developments.  He  felt  it  is  working  in 
some  ways  against  the  interest  of  the  worker.  He  said  he  may 
visit  the  papers  this  summer  and  explain  again  the  purpose  of  the 
Gannett  Newspapers  Foundation.  lie  fears  in  some  cases  the 
Guild  lexxen*  the  interest  of  newspapermen  in  their  work  and 
the  capable  worker  will  suffer  for  the  deficiencies  of  the  incapa¬ 
ble.  lie  sees  closed  shop  in  newsroom  as  serious  threat  to  press 
freedom  and  also  fears  increasing  demands  on  hoars  and  wages 
will  threaten  the  life  of  many  papers ”  (Bd.  Exh.  32,  R.  2114). 
[  Italics  supplied.] 


9th).  Such  advice  not  to  exercise  rights  which  the  Act 
guarantees  achieves  coercive  force  by  reason  of  the 
existence  of  the  employer-employee  relationship  and  the 
employees ’  consequent  reasonable  fear  that  exercise  of 
the  disparaged  rights  may  excite  economic  retaliation. 
Compare  National  Labor  Relations  Board  v.  -4.  S .  Abell 
Co.,  97  F.  (2d)  951,  956  (C.  C.  A.  4th).’5"  The  remarks 
of  Atwood  and  Lewis  therefore  constituted  intrusion  by 
petitioners  into  a  field  forbidden  them  under  the  Act. 

Lewis ’  expressions  of  hostility  toward  the  Guild 

From  the  time  Editorial  Director  Lewis  first  came  to 
Albany  in  the  fall  of  1935  (R.  507)  he  condemned  the 
Guild  and  dwelt  upon  its  futility  as  a  bargaining  me¬ 
dium.  Soon  after  his  arrival  he  told  Wanliope,  the 
Guild’s  first  president,  that  the  employees  could  “get 
more”  from  Mr.  Gannett  without  the  Guild  and  that 
there  was  no  need  for  newspapermen  to  organize 
(R.  508).  He  “likened  the  Guild  to  the  hod  carriers 
and  bricklayers”  and  expressed  surprise  that  “profes¬ 
sional  men  should  stoop  as  low  as  to  organize  a  labor 
union”  (ibid.).  Petitioner  does  not  dispute  this  evi¬ 
dence  (Brief,  p.  19). 

During  the  negotiations  between  petitioner  and  the 
Guild  (supra,  pp.  13-15),  Lewis  protested  that  he  could 
not  run  an  editorial  room  with  a  union  there  (R.  510), 
and  his  antagonism  toward  the  Guild  was  repeatedly 
manifested  in  other  statements  of  similar  import  (R. 

15“  As  is  judicially  recognized,  the  dependence  of  employees  for 
their  livelihood  upon  the  good  will  of  their  employer  is  likely  to 
render  them  peculiarly  ‘‘sensitive  and  responsive  to  even  the  most 
subtle  expression”  on  behalf  of  the  latter.  National  Labor  Rela¬ 
tions  Board  v.  Griswold  Mfg.  Co.,  106  F.  (2d)  713,  722  (C.  C.  A. 
3d) ;  National  Labor  Relations  Board  v.  Folk  Corp.,  102  F.  (2d) 
383,  389  (C.  C.  A.  7th) .  affirmed.  308  U.  S.  453. 
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429,  585,  589,  59.1,  708,  736).  After  the  posting*  of  the 
agreement,  Lewis  stated  to  Scanned,  a  Guild  officer, 
who  presented  to  him  certain  overtime  claims  of  other 
employees,  that  “the  God-damned  labor  union  is  wreck¬ 
ing  this  newspaper"  (R.  382).  To  Mowers,  another 
member  of  the  Union,  Lewis  declared  that  “Rochester 
has  cut  off  my  monev  because  of  that  God-damned  labor 
union"  (R.  628).  His  bitter  hostility  was  further  dem¬ 
onstrated  in  his  characterization  of  Guild  members  as 
“Reds”  and  “Guild  Rats”  (R.  688-689,  436-437). 16 
In  similar  vein  was  his  remark  that  “if  I  could  make 
one  person  afraid  of  me,  I  would  accomplish  some¬ 
thing”  (R.  548).  So  open  did  Lewis*  antagonism  to 
the  Guild  become  that,  upon  the  latter’s  protest,  he  was 
replaced  by  Publisher  McDonald  in  treating  with  the 
Guild  concerning  grievances  (R.  328,  355,  712,  1101- 
1102,  35#f  supra,  p.  15). 

Petitioner  attempts  to  excuse  some  of  the  foregoing 
remarks  by  Lewis  upon  the  plea  that  they  were  merely 
expressions  of  his  views  upon  controversial  issues 
(Brief,  p.  27).  Suffice  it  to  say  that  Lewis’  outbursts 
plainly  transcend  these  limits.  Montgomery  Ward  & 
Co.,  Inc.  v.  Notional  Labor  Relations  Board,  107  F.  (2d) 
555,  559  (C.  C.  A.  7th).  Defaming  a  union  by  con¬ 
temptuous  and  humiliating  comparisons  has  repeatedly 
been  held  to  violate  the  Act.  McNeeley  cl’*  Price  Co.  v. 
National  Labor  Relations  Board,  106  F.  (2d)  878,  881 

10  Petitioner  asserts  that  Lewis  used  the  hitter  epithet  in  a 
moment  of  anger  when  he  found  a  derogatory  newspaper  clip¬ 
ping  on  his  desk  (Brief,  pp.  29-30).  However,  according  to 
Cameron  Hyde,  the  managing  editor,  whose  desk  was  near  that 
of  Lewis,  “several  weeks'*  elapsed  between  the  time  Lewis  showed 
Ilyde  the  clipping  he  had  received  and  the  time  Lewis  termed  the 
Guild  members  “rats"  (It.  438-439). 
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(C.  C.  A.  3d) ;  Titan  Metal  Manufacturing  Co .  v.  Na¬ 
tional  Labor  Relations  Board ,  106  F.  (2d)  254,  259 
(C.  C.  A.  3d),  certiorari  denied,  308  U.  S.  615;  Swift  & 
Co .  v.  National  Labor  Relations  Board ,  106  F.  (2d)  87, 
92  (C.  C.  A.  10th).  Equally  without  merit  is  peti¬ 
tioner's  plea  (Brief,  pp.  28-30)  that  the  remarks  were 
merely  outbursts  of  temper  caused  by  anger  and  ner¬ 
vous  irritation.  Laying  aside  the  novelty  of  petitioner’s 
theory  that  anger  should  excuse  violations  of  law,  that 
angry  coercion  does  not  merit  the  cease  and  desist  order 
proper  for  calm  coercion,  we  think  it  plain  from  the 
facts  that  Lewis  suffered  from  a  deep-seated  antipathy 
to  the  self-organization  of  his  editorial  employees. 
Whenever  Lewis  lost  his  self-control,  if  he  ever  did,  the 
Guild  was  uniformly  the  victim  of  his  spleen.  Excite¬ 
ment  merely  elicited  more  violent  and  vulgar  remarks 
of  the  same  species  as  those  he  uttered  in  calmer  mo¬ 
ments,  such  as  during  his  conversation  with  Wanhope 
{supra,  p.  17). 

Under  a  uniform  line  of  decisions  applying  the  Act 
to  intimidatory  antiunion  remarks  by  employers  or 
their  representatives,  there  is  no  question  but  that 
Lewis’  statements  constituted  forbidden  interference 
with  the  free  exercise  of  the  employees’  rights.  Na¬ 
tional  Labor  Relations  Board  v.  Friedman-Harry 
Marks  Clothing  Co.,  301  U.  S.  58,  75;  National  Labor 
Relations  Board  v.  A.  S.  Abell  Co.,  97  F.  (2d)  951, 
955  (C.  C.  A.  4th) ;  National  Labor  Relations  Board  v. 
Nebel  Knitting  Co.,  103  F.  (2d)  594,  595  (C.  C.  A.  4th)  ; 
Virginia  Ferry  Corp.  v.  National  Labor  Relations 
Board,  101  F.  (2d)  103,  106  (C.  C.  A.  4th)  ;  Hamilton - 
Brown  Shoe  Co.  v.  National  Labor  Relations  Board,  104 
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F.  (2d)  49,  52  (C.  C.  A.  8th)  ;  National  Labor  Relations 
Board  v.  Hearst,  102  F.  (2d)  658,  662  (C.  C.  A.  9th)  ; 
Natiojial  Labor  Relations  Board  v.  Sunshine  Mining 
Co, decided  April  3,  1940  (C.  C.  A.  9th).17 

Lewis ’  surveillance  of  Guild  activities 

Lewis  kept  the  home  office  at  Rochester  advised  con¬ 
cerning  what  occurred  at  Guild  meetings.  Raymond, 
Lewis’  secretary,  testified  that  the  meetings  were  usu¬ 
ally  held  on  Sundays  and  that  on  Mondays  Lewis  would 
dictate  to  her  letters  addressed  to  Atwood  “relating  to 
what  went  on  at  the  meetings  and  what  the  Guild  was 
planning'7  (R.  689).  Scannell  and  Wanhope,  whom 
the  Board  found  were  thereafter  discharged  because  of 
their  Guild  activities  (infra,  pp.  27-34),  were  fre¬ 
quently  mentioned  in  these  letters  (R.  688-689.)1s 

The  record  does  not  reveal  how  Lewis  obtained  the 
information  thus  passed  on  to  his  superiors ;  the  Board 
drew  the  inference,  as  it  was  entitled  to  do  as  the  trier 
of  the  facts,10  that  Lewis  used  industrial  espionage  and 

17  As  petitioner  did  not  seek  to  defend  Lewis’  outbursts  as  exer¬ 
cises  of  the  right  of  free  speech  before  the  Board,  it  is  barred 
from  raising  the  issue  now  (Section  10  (e),  (f)).  It  should, 
however,  be  pointed  out  that  in  the  above  cases  the  First  Amend¬ 
ment  was  held  not  to  protect  oral  coercion. 

18  Petitioner's  assertion  in  its  exceptions  to  the  Intermediate 
Report  (R.  1101-1102)  that  Raymond's  testimony  was  received 
in  violation  of  the  Fourth  Amendment,  forbidding  unreasonable 
searches  and  seizures,  is  patently  untenable.  The  witness  ap¬ 
peared  voluntarily,  not  in  response  to  subpoena,  and  testified 
concerning  her  recollection  of  the  contents  of  her  stenographic 
notes.  There  was  no  “search”  or  “seizure.”  The  dictation  itself 
is,  of  course,  in  no  sense  privileged.  5  Wigmore  Evidence  (*2d  ed., 
1923),  §  2286;  Note  (1933)  12  Oregon  Law  Review  217.  Even  if 
it  were,  only  the  witness  could  claim  the  privilege.  4  Wigmore, 
§  2196.' 

19  Consolidated  Edison  Co.  v.  National  Labor  Relations  Board , 
305  U.  S.  197,  229:  Washington ,  V a.  &  Md.  Coach  Co.  v.  National 
Labor  Relations  Board .  301  U.  S.  142,  147 ;  National  Labor  Rela¬ 
tions  Board  v.  Pacific  Greyhound  Lines ,  303  U.  S.  272,  275;  Na- 
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surveillance  (R.  1221-1223).  Petitioner  disputes  the 
reasonableness  of  this  inference  on  the  ground  that 
Guild  matters  were  discussed  among  employees  about 
the  office  without  effort  at  concealment  and  that  Lewis 
might  have  acquired  his  knowledge  by  overhearing 
these  conversations  (Brief,  p.  37).  Lewis  did  not  tes¬ 
tify  and  there  is  no  evidence  that  this  was  the  means 
employed  by  him;  the  mere  occurrence  of  such  conver¬ 
sations  is,  therefore,  entirely  consistent  both  with  the 
inference  drawn  by  the  Board  and  with  that  for  which 
petitioner  argues.*0  Under  such  circumstances,  peti¬ 
tioner’s  contention  is  only  that  the  Board  refused  to 
accept  its  view  of  equivocal  evidence  (R.  1222),  a  con¬ 
tention  barred  by  the  Act.  Section  10  (e) ;  Texas  & 
New  Orleans  Ry.  Co.  v.  Brotherhood ,  281  U.  S.  548, 
559-560. 

In  any  event,  the  record  does  not  establish  a  substan¬ 
tial  probability  that  Lewis  gained  his  detailed  knowl¬ 
edge  of  occurrences  at  Guild  meetings  by  overhearing 
casual  conversations  among  emjdoyees.  Young,  a  wit¬ 
ness  for  petitioner,  who  testified  that  he  heard  Guild 
matters  discussed  openly,  further  stated  that  the  con¬ 
versations  did  not  permit  him  to  ascertain  what  went 

tional  Labor  Relations  Board  v.  Pennsylvania'  Greyhound  Lings, 
303  1".  S.  20 1,  270,  271 :  National  Labor  Relations  Board  v.  Falk 
Corp.,  308  U.  S.  453,  401. 

20  Petitioner's  failure  to  produce  Lewis  as  a  witness  to  explain 
the  source  of  his  knowledge  of  Guild  activities  permits  the  Board 
to  draw  an  adverse  inference.  National  Labor  Relations  Board 
v.  Remington.  Rand,  Inc.,  94  F.  (2d)  802,  80S,  872  (C.  C.  A.  2), 
certiorari  denied,  304  IT.  S.  570,  58 5;  Interstate  Circuit  v.  United 
States ,  300  L.  S.  208,  225-226.  The  reason  given  by  petitioner 
for  not  calling  Lewis — its  contention  that  the  First  Amendment 
precluded  inquiry  into  the  bases  upon  which  he  selected  employees 
for  discharge  {infra,  pp.  43-48) — plainly  has  no  application  to 
testimony  concerning  Lewis’  sources  of  information  concerning 
Guild  adairs. 
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on  at  the  meetings  (R.  834).  Another  of  petitioner’s 
witnesses,  White,  testified  that  he  never  discussed  Guild 
matters  while  Lewis  was  within  hearing  (R.  1081). 
Kraft,  the  third  witness  for  petitioner,  testified  that  he 
frequently  talked  about  the  Guild  in  the  editorial 
room — the  dimensions  of  which  were  29  by  80  by  46  by 
63  feet  (R.  1083-1084) — but  that  his  desk  was  20  feet 
from  that  of  Lewis  and  there  were  usually  some  20 
typewriters  in  use  (R.  1003).  On  the  other  hand,  the 
Board’s  inference  that  Lewis  utilized  espionage  and 
surveillance  rather  than  gossip  is  supported  by  the  facts 
that  Lewis  composed  his  reports  on  the  day  after  meet¬ 
ing  day,  that  the  reports  were  detailed  ones,  and  that 
Lewis  did  not  testify. 

Industrial  espionage  or  surveillance  engaged  in  by  an 
employer  or  his  responsible  representative  is,  of  course, 
one  of  the  most  pernicious  forms  of  violation  of  the 
Act."1  Petitioner’s  contention  (Brief,  p.  31)  that  no 
unfair  labor  practice  was  proved,  because  it  was  not 

21 National  Labor  Relation*  Board  v.  Friedman -Horny  Marks 
Clothing  Co..  301  U.  S.  58,  75:  National  Labor  Relations  Board 
v.  Fruehauf  Trailer  Co..  301  U.  S.  40,  54;  Consolidated  Edison 
Co.  v.  National  Labor  Relations  Board.  305  U.  S.  197,  230;  Na¬ 
tional-  Labor  Relations  Board  v.  Pennsylvania  Greyhound  Lines. 
303  XL  S.  261,  270;  National  Labor  Relations  Board  v.  Fansteel 
Metallurgical  Corp .,  306  U.  S.  240,  251;  Republic  Steel  Corp.  v. 
National,  Labor  Relations  Board.  107  F.  (2d)  472.  474  (C.  C.  A. 
3d) ,  certiorari  denied.  60  S.  Ct. — :  National  Labor  Relations  Board 
v.  Wallace  Mfg.  Co..  05  F.  (2d)  818,  820  (C.  C.  A.  4th) ;  Agwi- 
lines.  Inc.,  v.  National  Labor  Relations  Board ,  87  F.  (2d)  146, 152 
(C.  C.  A.  5th) ;  Link-Belt  Co.  v.  National  Labor  Relations  Board , 
decided  March  2,  1040  (C.  C.  A.  7th) ;  Montgomery  Ward  &  Co. 
v.  National  Labor  Relations  Board ,  107  F.  (2d)  555,  550  (C.  C. 
A.  7th) ;  Kansas  City  Power  d*  Light  Co.  v.  National  Labor  Rela¬ 
tions  Board,,  decided  April  25.  1*940  (C.  C.  A.  8th):  National 
Labor  Relations  Board  v.  National  Motor  Bearing  Co..  105  F. 
(2d)  652,  657  (C.  C.  A.  0th) :  North  Whittier  Heights  Citrus 
Association  v.  National  Labor  Relations  Board,  100  F.  (2d)  76 
(C.  C.  A.  0th). 
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shown  that  any  employee  was  actually  coerced  by  the 
espionage,  is  not  open  under  the  Act.  The  effect  of 
such  conduct  upon  the  employees'  free  exercise  of  their 
right  of  self-organization  is  but  “a  reasonable  inference 
to  be  drawn  from  the  situation.”  System  Federation 
No.  40  v.  Virginian  Ry .  Co.,  11  F.  Supp.  621,  633 
(E.  D.  Va.),  affirmed,  84  F.  (2d)  641  (C.  C.  A.  4th), 
affirmed  300  IT.  S.  515.  Indeed,  the  Act  itself  estab¬ 
lishes  the  nexus  between  normally  coercive  and  interfer¬ 
ing  acts  and  production  of  the  desired  effect  ;  the  state 
of  the  employees'  minds  need  not  be  proved  in  each  case. 
National  Labor  Relations  Board  v.  A.  S.  Abell  Co.,  97 
F.  (2d)  951,  956  (C.  C.  A.  4th)  ;  cf.  National  Labor  Re¬ 
lations  Board  v.  J.  Freezer  &  Son,  Inc.,  95  F.  (2d) 
840, 841  (C.  C.  A.  4th) ;  National  Labor  Relations  Board, 
v.  Brown  Paper  Mill  Co.,  Inc.,  108  F.  (2d)  867,  871 
(C.  C.  A.  5th).  The  passage  which  petitioner  quotes 
(Brief,  p.  31)  from  National  Labor  Relations  Board  v. 
National  Motor  Bearing  Co.,  105  F.  (2d)  652  (C.  C.  A. 
9th),  is  not  to  the  contrary  and  is  misleading  as  to  the 
court's  holding.22 

22  It  is  clear  from  the  Ninth  Circuit's  opinion  that  the  court 
denied  enforcement  of  the  provisions  of  the  Board’s  order  requir¬ 
ing  cessation  of  surveillance  of  union  meetings,  upon  the  single 
ground  that  the  Board,  while  it  found  that  the  employer  had  en¬ 
gaged  in  surveillance,  did  not  expressly  find  that  this  conduct 
violated  Section  8  (1)  of  the  Act  by  interfering  with  the  em¬ 
ployees’  rights  (105  F.  (2d),  at  657).  The  Board  has  made  such 
findings  in  the  present  case  (R.  1223).  In  the  National  Motor 
Hearing  case  the  court  further  stated  that  since  it  would  enforce 
by  decree  the  provision  of  the  Board’s  order  requiring  the  em¬ 
ployer  to  cease  and  desist  from  in  any  manner  interfering  with, 
restraining,  or  coercing  its  employees  in  the  exercise  of  their 
rights,  the  failure  to  enforce  the  order  specifically  requiring  ces¬ 
sation  of  surveillance  was  of  “no  great  significance”  and  did  not 
warrant  a  remand  designed  to  enable  the  Board  to  supply  the 
omitted  findings  (Joe.  cit.). 
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Section  8  (1)  of  the  Act  forbids  an  employer  “to  in¬ 
terfere  with"  the  employees’  rights  of  self-organization 
and  collective  bargaining.  Espionage  is  ipso  facto  an 
act  of  interference.  The  knowledge  thus  gained  is 
usually,  as  here,  the  basis  for  further  antiunion  activity. 
The  ascertainment  by  employees  at  the  hearing,  if  not 
earlier,  that  petitioner  engages  in  espionage  and  sur¬ 
veillance  plainly  discourages  their  union  activities. 
The  Board's  finding  (R.  1223)  that  petitioner's  acts  of 
surveillance  “interfered  with,  restrained,  and  coerced” 
the  employees  in  the  exercise  of  their  rights,  is  fully 
supported  by  the  evidence.1* 

The  discriminatory  discharges  in  violation  of  section  8  (3) 

On  June  22,  1937,  representatives  of  the  Gannett 
chain  entered  into  an  agreement  with  the  Hearst  inter¬ 
ests  providing  that  petitioner  discontinue  its  morning 
and  Sunday  Albany  papers  and  that  the  Hearst  papers 

Petitioner  lms  pointed,  as  evidence  disproving  antiunion  mo¬ 
tives  on  its  part,  to  wage  increases  granted  various  employees 
during  petitioner's  negotiations  with  the  Guild  (Brief,  p.  19). 
The  fact  is  that  members  of  the  Guild  negotiating  committee  re¬ 
ceived  much  larger  increases  than  did  any  of  the  other  employees 
(R.  307-308,  551,  715).  This  particular  practice  of  Lewis  finally 
forced  the  Guild  to  adopt  a  resolution  requesting  that  all  raises 
be  reported  to  it  (R.  715,  740,  990).  Wage  increases  can  be  used 
as  a  subtle  but  potent  means  4>f  destroying  the  employees'  confi¬ 
dence  in  a  labor  organization,  as  has  been  noted  by  the  courts. 
X  at  tonal  Labor  Relations  Hoard  v.  Falk  (' brp ..  308  I*.  S.  453, 
400;  X  ationa!  Labor  Relations  Hoard  v.  American  Mfg.  Co .,  100 
F.  (2d)  01,  05  (C.  C.  A.  2d),  affirmed  00  S.  Ct.  012:  National 
Labor  Relations  Hoard  v.  X at! anal  Licorice  Co.%  104  F.  (2d)  055, 
050  (C.  C.  A.  2d),  affirmed  00  S.  Ct.  509;  National  Labor  Rela¬ 
tions  Hoard  v.  American  Potash  cC*  Chemical  Corp .,  98  F.  (2d) 
488,  494  (C.  C.  A.  9th),  certiorari  denied,  300  U.  S.  043;  Southern 
Colorado  Potrer  Co.  v.  National  Labor  Relations  Hoard ,  decided 
March  25,  1940  (C.  C.  A.  10th). 


withdraw  from  the  evening  field  in  that  city.14  Three 
days  later  petitioner’s  department  heads,  including  Edi¬ 
torial  Director  Lewis,  were  instructed  to  select  from  the 
staffs  of  petitioner’s  two  papers  “the  people  best 
equipped  to  serve  their  needs’’  (R.  1100-1101).  The 
Board  found  that  Lewis  utilized  the  reduction  in  per¬ 
sonnel  thus  made  necessary  by  legitimate  business  rea¬ 
sons,  to  select  for  discharge  three  active  Guild  members 
who  would  have  been  retained  except  for  their  union 
activities,  and  so  to  discriminate  against  a  fourth  active 
Guild  member  in  the  assignment  of  duties  as  to  induce 
his  resignation  (R.  1225-1228).  These  findings,  we  sub¬ 
mit,  are  supported  by  the  requisite  substantial  evidence. 
National  Labor  Relations  Board  v.  Waterman  Steam¬ 
ship  Corp 60  S.  Ct.  493;  National  Labor  Relations 
Board  v.  Willard,  Inc.,  98  F.  (2d)  244  (App.,  D.  C.). 

Lewis ’  sole  discretion  in  selecting  employees  for  discharge 

As  we  have  seen,  Lewis  had  unequivocally  displayed 
his  bias  against  labor  unions  and  his  hostility  toward  the 
Guild ;  and  petitioner  had,  in  effect,  admitted  the  valid¬ 
ity  of  these  accusations  by  replacing  Lewis,  head  of  the 
editorial  department,  as  its  negotiator  in  conferring 
with  the  Guild  concerning  grievances  of  editorial  em¬ 
ployees  ( supra ,  p.  15;  R.  1102-1103, 1109). 

Despite  these  circumstances,  petitioner  vested  in 
Lewis  absolute  discretion  to  chose  the  editorial  em¬ 
ployees  to  be  retained;  no  changes  were  made  in  his 
selections  (R,  110)3-1104, 1106,  352).  Atwood,  an  officer 

24  Petitioner  sold  the  Knickerbocker  Press  circulation  lists  to 
Hearst  and  Hearst  sold  to  the  Gannett  chain  the  evening  circula¬ 
tion  lists  of  the  Times -Uni on,  which  was  henceforth  to  occupy 
alone  the  morning  and  Sunday  fields  formerly  served  by  the 
Knickerbocker  Press  (R.  1085,  1098,  2361;  Bd.  fixhs.  TO.  50C). 
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of  the  Gannett  chain,  collaborated  with  Lewis  (R.  352, 
1106). 25  The  results  were  that  of  the  some  74  editorial 
employees.  45  were  retained;  of  the  29  dismissed,  27 
were  Guild  members,  including  6  officers ;  of  the  45  re¬ 
tained,  11  were  not  members  of  the  Guild  (Bd.  Exhs. 
71,  72 ;  R.  1 104, 337, 351-352, 445-446) .  We  do  not  think 
it  a  coincidence  that  Lewis  retained  11  of  13  non¬ 
members,  but  only  34  of  61  Guild  members;  and  that 
the  Guild  lost  44  percent  of  its  membership  w’hile  only 
15  percent  of  the  nonmembers  were  dropped.2* 
Petitioner’s  repeated  statement  that  the  Board’s 
order  penalizes  it  for  a  necessary  reduction  in  staff,  is 
not  directed  to  the  issues.  The  precise  question  is 
whether  the  Board  reasonably  fomid  that  the  union  ac¬ 
tivities  of  Austin  J.  Scanned,  John  Wanhope,  and 
Henry  E.  Christman  caused  Lewis  to  include  them 
among  the  employees  to  be  discharged.  Cf.  National 


-'Sebring,  night  city  editor  of  the  New  York  Herald  Tribune. , 
was  called  by  petitioner  as  an  expert  witness  on  the  supervision 
of  the  personnel  of  a  newspaper  (R.  776  et  seq.).  Sebring  testi¬ 
fied  that  it  is  the  general  practice  for  the  publisher,  in  selecting 
personnel  for  retention  upon  reduction  of  a  staff,  to  consult  with 
the  city  editor,  the  person  "best  qualified  to  give  an  estimation  of 
the  particular  reporter's  ability"  (R.  700).  It  does  not  appear 
that  Lewis  consulted  with  anyone  save  Atwood,  an  official  from 
“Rochester."  (Compare  R.  5.) 

-r>  The  disproportionate  percentages  of  union  and  nonunion 
employees  included  in  a  mass  discharge  has  uniformly  been  held 
to  be  significant  indication  of  antiunion  discrimination.  Mont¬ 
gomery  Ward  <f*  Co.  v.  National  Labor  Relations  Board ,  107  F. 
(2d)  555,  550  (C.  C.  A.  7th) ;  National  Labor  Relations  Board  v. 
Remington  Rand .  Inc.,  04  F.  (2d)  862,  866  (C.  C.  A.  2d),  certio¬ 
rari  denied,  304  U.  S.  576,  585;  Agwilines ,  Inc.,  v.  National  Labor 
Relation *  Board ,  87  F.  (2d)  146,  152  (C.  C.  A.  5th) ;  National 
Labor  Relation*  Board  v.  Kentucky  Firebrick  Co.,  00  F.  (2d)  80, 
02  (C.  C.  A.  6th) ;  National  Labor  Relations  Board  v.  Louisville 
Refining  Co..  102  F.  (2d)  678,  681  (C.  C.  A.  6th).  certiorari  de¬ 
nied,  308  I'.  S.  568;  Ila  mil  ton-  B  rax  m  Shoe  Co.  v.  National  Labor 
Relation *  Board,  104  F.  (2d)  40,  53  (C.  C.  A.  8tli). 
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Labor  Relations  Board  v.  Mackay  Radio  <&  Telegraph. 
Co.,  304  U.  S.  333,  346-347.  There  is  also  the  related 
question  whether  the  Board  could  reasonably  find  that 
Lewis  utilized  the  merger  as  an  occasion  for  changing 
the  work  of  Ray  A.  Mowers  to  such  an  extent  that 
Mowers  resigned.  We  shall  examine  each  of  these  cases 
in  turn. 

Austin  J.  Scannell 

This  employee,  first  employed  by  petitioner  in  1923 
at  a  weekly  salary  of  $35,  was  rehired  in  1929  as  city 
editor  of  the  Knickerbocker  Press  at  $50  per  week 
(R.  367-369,  404-405).  While  acting  in  that  capacity, 
Scannell  received  several  wage  increases  and  was  then 
made  city  editor  of  the  Evening  News ,  petitioner’s 
larger  newspaper,  at  a  further  salary  increase;  in  his 
new  position  Scannell  directed  a  staff  of  15  to  18  re¬ 
porters  (R.  368,  371).  In  April  or  May  1935,  Scannell 
received  a  promotion  to  the  position  of  news  editor,  at 
a  weekly  salary  of  $75;  for  a  time  he  served  both  as 
Sunday  editor  and  as  daily  news  editor  (R.  371,  427). 

When  Lewis  became  editorial  director  of  petitioner’s 
papers,  Scannell ’s  advancement  ceased.  He  was  de¬ 
moted  to  the  position  of  city  editor  of  the  News  soon 
after  Lewis’  arrival ;  and  on  May  1, 1937,  the  month  dur¬ 
ing  which  negotiations  for  the  merger  were  opened  (R. 
1084-1085),  Scannell  was  suddenly  transferred  to  the 
city  editorship  of  the  Press,  petitioner’s  unprofitable 
morning  paper,  shortly  to  be  abandoned  (R.  372). 
Publisher  MacDonald  agreed  that  Scannell  received  in¬ 
adequate  notice  of  his  last  transfer,  but  asserted  that 
the  order  came  from  “Rochester”  and  was  as  much  a 
surprise  to  him  as  it  was  to  the  employees  (R.  717,  538). 
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MacDonald’s  further  statement  that  Scann ell’s  transfer 
1  was  made  “to  bolster  the  Knickerbocker  Press  staff” 
Y  (R.  362)  should  be  recalled  when  we  consider  (infra, 
pp.  29-30)  petitioner's  contention  (Brief,  pp.  43-44) 
that  “on  the  basis  of  fitness  and  merit  [Scannell]  could 
not  hope  to  survive  the  great  reduction  petitioner  was 
forced  to  make  in  its  staff.”  . 

When  Scannell  was  transferred  to  the  Press  to  “bol¬ 
ster”  its  staff,  he  replaced  as  city  editor  Jerome 
Walker,  a  nonmember  of  the  Guild,  who  took  Scannell ’s 
place  as  city  editor  of  the  News  (R.  362).  Walker, 
whose  work  must  have  been  inferior  to  that  of  Scan¬ 
nell  if  MacDonald's  explanation  of  the  exchange  makes 
any  sense,  survived  the  June  merger  as  city  editor  of 
the  combined  paper  (R.  402).  Petitioner’s  basis  of 
“fitness  and  merit”  apparently  lent  itself  to  frequent 
and  inconsistent  revaluations  of  the  work  of  competing 
employees. 

Scannell  was  an  outstandingly  active  member  of  the 
Guild,  a  fact  known  to  Lewis  and  mentioned  in  his  sur¬ 
veillance  reports  to  “Rochester”  (supra,  p.  20).  Scan¬ 
nell  was  a  charter  member  of  the  Tri-City  Guild 
(R.  981,  375)  and  served  as  chairman  of  the  News  unit 
upon  its  organization  (R.  376).  In  1935  he  became 
president  of  the  Tri-City  Guild  (R.  377)  and  there  is 
undisputed  evidence  that  at  the  time  of  his  discharge 
Scannell  was  a  member  of  the  executive  board  (R.  728), 
petitioner’s  assertion  to  the  contrary  notwithstanding.27 

27  Petitioner  states  that  “there  is  no  evidence  that  either  (Scan¬ 
nell  or  Wanhope)  held  a  Guild  office"  after  1935  (Brief,  p.  42). 
Scott,  secretary -treasurer  of  the  Guild,  testified  that  at  the  time 
of  their  discharge  in  June  1937,  both  employees  were  members  of 
the  executive  board  (R.  TOG,  445,  728,  741). 
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These  activities  were  not  engaged  in  without  warning 
by  petitioner.  In  April  1935,  Managing  Editor  Hyde 
advised  Scannell  that  his  elevation  to  the  presidency 
of  the  Guild  might  interfere  with  his  chances  of  becom¬ 
ing  managing  editor  of  the  Press  (R.  378).  Subse¬ 
quently,  at  a  semiannual  conference  of  Gannett  execu¬ 
tives  and  editors  in  Rochester,  Atwood,  the  recipient  of 
Lewis7  reports  on  Guild  activities  {supra,  p.  20),  in¬ 
quired  of  Scannell  concerning  the  measure  of  success 
which  the  Guild  had  met  in  organizing  the  Albany  em¬ 
ployees  (R.  378).  Lewis  himself  directed  anti-Guild 
remarks  at  Scannell,  notably  his  statement  that  “the 
God  damn  labor  union  is  wrecking  this  newspaper77 
{supra,  pp.  17-18)  and  an  admonition  that  Scannell 
would  not  be  permitted  to  work  “Guild  hours77  on 
Lewis7  paper  (R.  381). 

Petitioner  asserts  that  Scannell 7s  “work  was  fre¬ 
quently  criticized77  (Brief,  p.  43).  Although  Lewis  was 
critical  on  occasion,  and  became  angry  unless  Scannell 
agreed  with  his  opinions,  the  evidence  is  undisputed 
that  it  was  the  rule,  not  the  exception,  for  editorial  em¬ 
ployees  to  receive  such  criticism  (R.  406-408,  430). 28 
When  Lewis  demoted  Scannell  from  the  news  editorship 
of  the  News  to  the  city  editorship  of  the  same  paper, 
there  was  no  reduction  in  his  $75  weekly  salary,  nor  was 
there  any  decrease  made  when  he  was  transferred  to  the 
Press  to  “bolster77  its  staff  (R.  371-372, 404).  During  8 
years'  service  for  petitioner,  therefore,  Scannell’s  sal- 

28  After  the  Guild  and  petitioner  entered  into  an  agreement  in 
March  1937,  Lewis7  criticisms  of  his  subordinates  became  more 
bitter  and  dealt  with  more  trifling  matters  than  previously 
(R.  384). 


30 


ary  rose  from  $35  to  $75  and  stayed  at  the  latter  figure 
until  his  discharge.  Managing  Editor  Hyde  testified 
that  Scanned  was  a  competent  employee  and  an  “ex¬ 
tremely  valuable''  news  editor,  and  further  stated  that 
able  executives  would  concur  in  that  opinion  (R.  430, 
436).  As  we  have  seen  ( supra- ,  pp.  27-28),  Publisher 
MacDonald  did  concur  when  lie  explained  Scannell's 
transfer  to  the  Press  shortly  before  that  paper  was 
abandoned  (R.  718,  1110). 

Upon  this  evidence,  the  Board  could  properly  find 
that  Scanned,  an  experienced  editor  whose  ability  mer¬ 
ited  frequent  monetary  reward,  was  selected  for  dis¬ 
charge  because  of  his  prominence  in  Guild  activities. 
Petitioner’s  actions  demonstrate  that  Scanned  was  not 
eliminated  on  the  basis  of  merit :  Walker,  the  very  man 
for  whom  Scanned  was  substituted  in  petitioner’s  effort 
to  improve  the  Press  staff,  was  given  the  one  city  edi¬ 
torship  remaining  after  the  merger,  in  preference  to 
Scanned.  The  Board  was  justified  in  finding  that  the 
real  basis  for  this  selection  was  that  which  the  Act 
proscribes. 

John  Wanhope 

This  employee,  a  man  of  23  years’  experience  in  news¬ 
paper  work  and  of  8  years'  service  with  petitioner  at 
the  time  of  his  discharge,  earned  the  comparatively  high 
weekly  wage  of  $70  (R.  494,  497).  Wanhope,  consid¬ 
ered  a  first  class  reporter,  was  assigned  to  “tough’’ 
cases  (R.  495,  615)  ;  his  feature  stories  were  repeatedly 
praised  by  his  superiors  (R.  498-505).  In  May  1937 
an  editorial  in  the  News  described  Wanhope  as  “a 
brilliant  reporter”  and  “a  keen  student  of  city  govern- 
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ment”  (R.  501).  His  feature  articles  were  repeatedly 
referred  to  with  commendation  in  the  editorial  columns 
of  the  News,  an  honor  accorded  to  but  one  or  two  other 
writers  (Bd.  Exh.  81;  R.  498-500,  502-503,  620).  In  j 
March  1936  Lewis  commended  Wanhope’s  articles  at  a  j 
staff  conference  (R.  503;  see  also  Bd.  Exh.  83;  R.  504).  | 

Sometime  before  the  merger,  Lewis  informed  Wanhope 
that  he  would  be  relieved  of  “routine  beats”  in  order 
to  be  free  to  handle  the  more  important  stories  (R. 
509-510).  Scannell  testified  that  he  received  instruc¬ 
tions  from  Lewis  to  reserve  Wanhope  for  important 
stories,  since  he  was  too  good  a  reporter  to  be  “bogged 
down”  with  details  (R.  402,  409).  | 

Despite  Wanhope’s  outstanding  work  on  the  News, 
Lewis,  in  Mav  or  June  of  1937,  suddenly  transferred 
Wanhope  to  the  rapidly  failing  Press  (R.  510,  511). 
There  were  rumors  of  the  imminent  abandonment  of 
the  Press,  and  Wanhope  protested  to  Lewis  that  the 
transfer  was  “an  effort  to  push  me  out”  ( ibid .).  In 
reply,  Lewis  pointed  to  an  asserted  increase  in  the 
Press'  circulation  and  said  that  the  addition  of  Wan¬ 
hope  would  “strengthen  the  staff”  (R.  511).  Wanhope  j 
knew  that  the  Press  afforded  little  opportunity  for  the 
feature  writing  which  was  his  forte  and  which  Lewis 
had  praised  so  highly ;  so  disadvantageous  did  the  trans¬ 
fer  seem  that  Wanhope  requested  Lewis  to  discharge 
him  rather  than  to  effect  the  shift  (R.  523,  511). 
This  Lewis  refused  to  do  (R.  511).  Wanhope  again 
requested  his  discharge  after  the  transfer  was  accom¬ 
plished  (R.  512),  a  fact  of  which  petitioner  makes  much 

j 

in  its  brief  (p.  45)  without  apparent  logic. 
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Wanhope  was  active  in  the  Guild  since  its  formation. 
He  was  its  first  president  and  thereafter  served  as  a 
member  of  the  executive  committee  and  on  all  of  the 
negotiating  committees  (R.  505-507,  741).  Wanhope 
was  a  member  of  the  Guild’s  executive  board  at  the  time 
of  his  discharge  (R.  445,  741).  It  was  Wanhope  whom 
Lewis  sought  out  as  an  audience  for  his  comparison  of 
the  Guild  to  an  organization  of  “hodcarriers”  and  for 
his  admonition  that  professional  men  should  not  “stoop 
so  low’’  as  to  organize,  a  labor  union  {supra,  p.  17 ;  cf. 
R.  509).  In  Lewis’  reports  to  Atwood  embodying  the 
results  of*  the  espionage  and  surveillance  in  which  Lewis 
engaged,  Wanhope ’s  activities  were  described  and  he 
was  labelled  a  “Red,”  whatever  that  meant  in  Lewis’ 
terminology  (R.  688-689). 

When  Wanhope  was  transferred  to  the  Press, 
shortly  before  petitioner’s  abandonment  of  that  paper, 
upon  Lewis’  explanation  that  the  Press’  staff  “was 
composed  of  young  and  inexperienced  people,  and  they 
wanted  a  more  stable  and  experienced  person  to 
strengthen  the  staff”  (R.  511),  Robert  McCain,  an 
employee  of  six  months’  service,  was  transferred  from 
the  Press  to  the  News  (R.  362,  512-513).  McCain’s 
refusal  to  join  the  Guild  had  been  the  subject  of  a 
communication  from  Lewis  to  “Rochester”  (R.  690). 
When  the  merger  occurred,  McCain,  the  “young  and 
unexperienced”  non-member  of  the  Guild  who  had 
been  transferred  to  make  room  for  Wanhope  in  a 
move  to  “strengthen”  the  Press’  staff,  was  retained 
{ibid.) ;  Wanhope,  the  experienced  reporter  and  oft- 
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praised  feature  writer,  but  also  the  active  Guild  mem-  j 
ber,  was  discharged.  The  facts  speak  for  themselves. 

Three  contentions  made  by  petitioner  with  respect 
to  Wanhope  may  be  briefly  examined. 

1.  Petitioner  asserts  that  upon  abandonment  of  the 
Sunday  Press  it  did  not  need  “as  much  feature  ma¬ 
terial  ’  as  theretofore  (Brief,  p.  44).  While  Wanhope  j 
wrote  some  articles  for  the  Sunday  Press,  “most  of  my 
work  was  with  the  Albany  Evening  Neivs ”  (R.  504). 

This  evidence  is  uncontradicted.  The  articles  so  lav-  i 

! 

ishly  praised  in  News  editorials  and  by  Lewis  {supra,  j 
pp.  30-31)  appeared  in  that  daily  paper  (R.  499,  500,  j 
501,  503).  They  were  published  in  series,  several  install¬ 
ments  appearing  each  week  ( ibid .).  Wanhope  was  the 
leading  feature  writer  of  the  Neivs;  elimination  of  the 
paper  for  which  but  a  minor  portion  of  his  efforts  were 
expended  does  not  begin  to  explain  his  discharge. 

2.  Petitioner  relies  upon  the  fact  that  Seannell,  city  j 
editor  of  the  Press,  opposed  Wanhope ’s  transfer  to 
that  paper  in  May  or  June  1937  (Brief,  p.  45).  Scan¬ 
ned  explained  that  the  Press  staff  was  small,  that  the 
aim  was  to  make  the  failing  paper  “brighter”  and 
“snappier,”  that  Wanhope ’s  stories  were  too  “heavy” 
for  its  pages,  that  the  Press  “needed  someone  to  skip  | 
about  to  get  the  small,  detailed  matter,  which  was  not 
Mr.  Wanhope ’s  best  point”  (R.  410,  419).  This  is  j 

j 

admitted;  Wanhope  himself  opposed  his  transfer  to  the 
Press  because  he  realized  that  that  paper  afforded  little 
opportunity  for  the  feature  writing  in  which  he  excelled 
{supra,  p.  31).  Opinions  differ;  Editorial  Director 
Lewis  said  he  made  the  transfer  to  “strengthen”  the 
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Press  staff  (su pro,  pp.  31, 32) .  The  record  does  not  show 
which  of  these  conflicting  judgments  was  vindicated  by 
Wanhope ’s  work  on  the  Press .  Regardless  of  which 
was  correct,  however,  Wanhope ’s  asserted  lack  of  suit¬ 
ability  for  work  on  the  Press  does  not  explain  why 
he  was  not  retained  as  a  feature  writer  for  the  News, 
where  his  work  had  been  so  successful. 

3.  Petitioner  also  asserts  that  Wanhope  was  a  poor 
rewrite  man  (Brief,  p.  46).  This  appears  to  be  imma¬ 
terial  since  Lewis  had  relieved  Wanhope  of  that  duty 
in  1937  in  order  to  free  him  for  the  feature  work  in 
which  he  specialized  (R.  510,  402,  409;  supra,  p.  31). 
There  is  not  a  jot  of  proof  that  ability  to  serve  with 
distinction  at  the  rewrite  desk  was  more  important 
after  the  merger  than  before  it.  and  there  is  no  rational 
basis  for  an  assertion  that  this  minor  asserted  deficiency 
on  Wanhope ’s  part  outweighed  his  admitted  excellence 
as  a  feature  writer. 

Petitioner  has  produced  nothing  to  disprove  Wan¬ 
hope’s  high  professional  value  to  its  enterprise,  which 
the  record  so  clearly  establishes.  Petitioner,  we  sub¬ 
mit,  found  Wanhope  undesirable  because  of  his  exten¬ 
sive  Guild  activities,  as  the  Board  found  (R.  1226). 

Henry  E.  Christman 

Christman,  hired  as  a  reporter  in  1928  at  $25  per 
week,  thereafter  received  an  increase  to  $35  with  com¬ 
mendation  by  Lewis  (R.  533-535).  He  advanced 
from  assignments  of  church  news  and  obituaries  to  cov¬ 
erage  of  municipal  government,  real  estate  and  the 
schools,  as  well  as  to  work  on  special  advertising  edi¬ 
tions  (R.  536,  543,  546).  Despite  petitioner’s  facile 


statement  that  Christman’s  inefficiency  is  “ clear  from 
the  record”  (Brief,  p.  47),  Edy,  editorial  director  of 
both  papers  from  1933  to  1936,  characterized  Christ¬ 
man  as  a  ‘ 4 good,  substantial,  all-around  man”  (R.  610, 
615).  Christman  testified  without  contradiction  that, 
whereas  he  had  received  praise  from  his  superiors,  there 
had  been  only  routine  criticism  of  his  work,  that  he 
had  been  “called  on  the  carpet”  but  once  during  his  9 
years’  service,  and  never  had  been  threatened  with 
disciplinary  action  (R.  539-541,  545).  In  fact,  when 
Christman  was  discharged  in  June  1937,  Lewis  referred 
him  to  a  job  he  knew  to  be  open  on  the  Syracuse  Post 
Standard saying,  “You  can  get  along  anywhere”  (R. 
540). 29 

Christman  was  a  charter  member  of  the  Guild  in 
Albany  and  aided  in  organization  of  branches  at  Troy 
and  Schenectady  (R.  537,  552,  981).  He  was  active  on 
many  committees,  and  was  chairman  of  the  News  unit 
at  the  time  of  his  discharge  (R.  538).  The  Board  also 
found  (R.  1226)  that  the  Guild  activities  of  Zoe  Fales, 
Christman’s  wife,  constituted  an  important  factor  in 
his  discharge  by  Lewis.  Fales,  an  employee  of  the 
Hearst  paper  in  Albany,  was  secretary-treasurer  of 
the  Tri-City  Guild  for  two  terms,  and  was  president 
at  the  time  of  her  husband’s  discharge  (R.  273).  She 

29  The  only  evidence  offered  by  petitioner  to  establish  the  as¬ 
serted  inefficiency  of  Christman  is  that  of  Henry  B.  Kraft,  head 
of  the  News  copy  desk  from  1935  to  1937  (R.  982).  Kraft  testi¬ 
fied  that  Christman's  spelling  was  “sometimes  poor,”  but  that 
“many  reporters  do  make  mistakes  in  spelling”  (R.  987).  Kraft 
went  on  to  say  that  Christman’s  copy  was  “generally  written 
poorly”  and  “inferior'’  in  some  unspecified  respect  (R.  988). 
Concerning  the  dependability  of  Kraft’s  testimony,  see  R.  1021- 
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had  taken  a  leading  part  in  the  negotiations  for  an 
agreement  between  petitioner  and  the  Guild  and  in  the 
presentation  of  grievances  to  petitioner  (R.  280,  286). 
It  was  to  Fales  that  Lewis,  in  opposing  a  Guild  request 
for  a  general  wage  increase,  said  that  granting  the  in¬ 
crease  might  cause  the  discharge  of  some  of  the  em¬ 
ployees,  giving  as  an  example  the  men  at  the  copy  desk, 
where  Christman  was  then  employed  (R.  292). ::o  That 
disapproval  of  the  union  activities  of  a  relative  of 
an  employee  may  play  a  significant  part  in  the  latter’s 
discharge  has  been  recognized  by  the  courts.  National 
Labor  Relations  Board  v.  Fashion  Piece  Dye  Works, 
Inc.,  100  F.  (2d)  304,  305  (C.  C.  A.  3d) ;  Mexia  Textile 
Mills  v.  National  Labor  Relations  Board,  decided  March 
1, 1940  (C.  C.  A.  5th). 

When  Christman  was  discharged,  he  was  replaced  by 
Heller,  a  nonmember  of  the  Guild  who  had  been  trans¬ 
ferred  from  the  Troy  office  shortly  before  the  merger 
(R.  362,  537,  849). :;1  Heller,  suspended  from  the  Guild 

::0  At  the  hearing  petitioner's  attitude  toward  Fales  was  further 
reflected  by  efforts  of  counsel  to  show  that  her  firmness  in  nego¬ 
tiating  the  March  1937  agreement  was  motivated  not  by  loyalty 
to  the  Guild  but  by  a  desire  to  give  her  own  employer  a  competi¬ 
tive  advantage  over  the  Gannett  Albany  papers  (R.  463-467). 
A  less  advantageous  agreement  had  previously  been  concluded 
between  the  Albany  Times-Union  and  the  Guild  (R.  478;  Pet. 
Exh.  3;  supra*  p.  14).  Xo  evidence  whatsoever  was  introduced 
to  support  this  gratuitous  accusation. 

21  Petitioner  says  (Brief,  p.  47)  that  “there  is  nothing  in  the 
record”  to  support  the  Board's  finding  (R.  12*26)  that  Christ¬ 
man's  duties  were  mainly  taken  over  by  Heller.  Christman  so 
testified  (R.  537).  Fales  testified  that  State  Mediator  Doyle  told 
the  Guild  that  Publisher  McDonald  and  Editorial  Director  Lewis 
had  named  the  persons  who  had  taken  the  positions  of  those  dis¬ 
charged;  Heller  was  named  as  replacing  Christman  (R.  362). 
This  evidence,  while  hearsay,  was  admissible.  International.' 
Assn,  of  Machinists  v.  National  Labor  Relations  Board .  110  F. 
(2d)  29,  36  (D.  C.  App.),  certiorari  granted,  60  S.  Ct.  721.  It  is 
not  denied  and  there  is  no  evidence  to  the  contrary. 
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in  1936,  had,  as  manager  of  the  Troy  office,  on  several 
occasions  come  into  conflict  with  the  Guild  over  work¬ 
ing  conditions  among  his  subordinates  (R.  547,  549, 
711, 712-713, 890-891) .  It  was  reasonable  for  the  Board 
to  infer  (R.  1227)  that,  as  in  the  cases  of  Scannell  and 
Wanhope  {supra,  pp.  28,32-33),  Lewis  indulged  his 
hostility  toward  the  Guild  by  replacing  an  active  Guild 
member  with  a  partisan  of  the  management,  not  on  the 
basis  of  46 fitness  and  ability,”  as  petitioner  contends, 
but  on  the  basis  of  the  employees’  respective  attitudes 
toward  and  participation  in  self-organization."- 

Ray  A.  Mowers 

This  employee  was  retained  after  the  merger,  but 
the  Board  found  (R.  1227-1228)  that  Lewis  demoted 
him  in  the  assignment  of  work  with  the  intent  of  induc¬ 
ing  his  resignation,  which  was  forthcoming  in  October 
1937. 

Mowers  had  held  a  number  of  responsible  positions 
in  his  24  years  as  a  newspaperman  before  coming  to 
petitioner  as  a  rewrite  man  and  reporter  in  1928  (R. 
624,  638).  At  the  time  of  the  merger  he  was  earning 
the  high  salary  of  $55  per  week  (R.  625).  Both  as  a 
rewrite  man  and  as  a  feature  story  writer,  Mowers  was 
considered  one  of  the  best  in  the  editorial  department : 

32  Of  course,  petitioners  observations  that  Heller  was  more 
highly  paid  and  an  employee  of  longer  standing  than  Christman 
(Brief,  p.  46)  are  beside  the  point.  The  fact  that  advancement 
of  any  such  standards  would  have  resulted  in  immediate  collapse 
of  petitioner’s  defenses  in  the  cases  of  Scannell  and  Wanhope 
(supra,  pp.  *27-34)  precluded  petitioner  from  contending  that  rate 
of  pay  or  length  of  service  were  given  weight  in  making  these 
selections.  Petitioner  plainly  cannot  apply  these  standards  in 
the  case  of  Christman  alone.  *  It  does  not  seek  to  do  so  expressly 
(Brief,  pp.  46-47). 
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fast,  and  an  able  “first-string”  writer  of  whom  peti¬ 
tioner  admits  there  had  been  no  criticism  (R.  430, 
436,  626-627,  629,  1204;  Pet.  Brief,  p.  48).  He  also 
served  as  music  editor  of  the  Sunday  Press  and  music 
commentator  for  the  daily  News  (R.  629).  Further, 
he  was  a  regular  contributor  to  the  Sunday  magazine 
section  (R.  626,  629). 

After  the  merger  Mowers’  assignments  were  radi¬ 
cally  altered :  he  wrote  unimportant  obituaries,  school 
and  church  news,  and  other  odds  and  ends ;  one  task  was 
to  prepare  and  deliver  radio  broadcasts  of  news  items 
twice  daily  (R.  629,  643,  630) .  Contrary  to  petitioner’s 
statement,  unsupported  by  any  reference  to  the  record 
(Brief,  p.  48),  there  is  no  evidence  that  Mowers 
objected  to  the  radio  broadcasts  (see  R.  630,  942-943). 
His  objection  was  that  his  former  responsible  work  was 
no  longer  assigned  to  him  and  that  the  work  he  now  did 
was  of  the  type  usually  entrusted  to  young,  inexperi¬ 
enced  reporters ;  he  correctly  considered  the  change  in 
the  character  of  his  -work  to  constitute  a  professional 
demotion.  Obituaries  were  commonly  given  to  “cub” 
reporters  during  their  breaking-in  period  (R.  430,  546, 
633) .  While  Mowers  had  written  some  obituaries  prior 
to  the  merger,  they  concerned  persons  of  outstanding 
importance  and  required  considerable  biographical  skill 
(R.  630-632)  ;  now  his  obituary  work  consisted  entirely 
of  the  two  or  three  paragraph  type,  which  he  disposed 
of  between  his  morning  broadcasts  (R.  630-632). 
Former  Managing  Editor  Hyde  testified  that  Mowers 
was  capable  of  much  more  advanced  work  and  that' 
he  would  not  have  assigned  him  to  such  items  (R.  429). 
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Editing  the  school  page,  which  Lewis  assigned  to 
Mowers  almost  immediately  after  he  became  chairman 
of  the  Guild  (infra),  involved  the  task  of  putting  into 
form  for  publication  the  first  paragraphs  of  copy  sent 
in  by  student  correspondents  at  nearby  schools  and  of 
“pasting  up”  the  remainder  (R.  634-635).  Mowers’ 
rewrite  and  special  feature  work  had  not  previously 
included  assignments  of  this  caliber  (R.  635).  Mowers’ 
contributions  to  the  News’  music  section  had  formerly 
been  accepted  and  used  (R.  629) ;  after  the  merger 
Mowers’  music  material  was  ignored — it  was  set  up, 
but  the  type  remained  on  the  racks  in  the  composing 
room  (R.  636-37).  Repeated  doses  of  this  “silent  treat¬ 
ment”  caused  Mowers  to  discontinue  writing  items  on 
music  (ibid.)™ 

Mowers,  a  charter  member  of  the  Guild,  was  active 
in  its  affairs  (R.  629,  981).  In  October  1937,  after 
the  merger,  he  became  temporary  chairman  of  the  News 
unit  (R.  634).  His  assignment  to  the  school  page  fol¬ 
lowed  almost  immediately  (supra). 


33  Petitioner's  contention  that  the  work  to  which  Mowers  was 
assigned  after  the  merger — obituaries,  church  news,  school  news — 
is  “important”  in  the  operation  of  a  newspaper,  is  not  disputed 
(R.  641).  The  issue  is  not  the  “importance”  of  the  work  but 
whether  there  was  any  reason,  aside  from  Mowers’  Guild  activi¬ 
ties,  for  the  assignment  of  a  skilled  and  experienced  reporter  to 
routine  work  equally  well  handled  by,  and  for  that  reason  usually 
assigned  to,  younger  and  less  experienced  reporters.  The  “past¬ 
ing  up”  of  school  news  may  be  indispensable  to  the  operation  of 
the  paper;  in  the  same  sense  the  work  of  a  cop}’  boy  is  “impor¬ 
tant.”  The  unexplained  assignment  of  a  highly  regarded  feature 
and  rewrite  man  to  work  suitable  at  a  stage  of  development 
which  he  had  long  since  passed,  raises  an  inference  of  discrimina¬ 
tion  regardless  of  how  “important”  the  work  was  in  the  sense 
which  petitioner  attributes  to  the  term. 
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In  view  of  Mowers’  previous  outstanding  record  as  a 
valuable  member  of  petitioner’s  staff,  and  the  absence 
of  any  explanation  by  Lewis  for  the  strange  demotion, 
the  alteration  of  Mowers’  duty  was  reasonably  assigned 
\  by  the  Board  “to  an  intent  to  demean  his  services  and 
induce  his  resignation”  (R.  1228).  Mowers  was  dis¬ 
couraged  by  this  display  of  hostility,  intensified  upon 
!  his  assumption  of  the  Guild  chairmanship  {supra, 
p.  39),  and  resigned  shortly  thereafter  (R.  636).  His 
resignation  was  found  by  the  Board  to  constitute  a  con¬ 
structive  discharge  because  induced  by  petitioner  (R. 
1228).  This  reasoning,  in  accord  with  the  common  law 
doctrine  of  forced  abandonment  of  employment,"  has 
been  approved  by  the  courts  under  the  Act.  National 
Labor  Relations  Board  v.  American  Potash  &  Chemical 
Corp.,  ypF.  (2d)  488,  493  (C.  C.  A.  9th),  order  enforced 
requiring  reinstatement  with  back  pay  of  an  employee 
who  resigned  because  demoted  from  foreman  to  general 
helper;  Clover  Fork  Coal  Co.  v.  National  Labor  Rela¬ 
tions  Board,  97  F.  (2d)  331  (C.  C.  A.  6th),  order  en¬ 
forced  requiring  reinstatement  with  back  pay  of  11 
employees  who  resigned  because  of  discriminatory 
working  conditions;  Fort  Wayne  Corrugated  Paper 
Co.  v.  National  Labor  Relations  Board,  decided  March 
28,  1940  (C.  C.  A.  7th),  order  enforced  requiring  rein¬ 
statement  of  a  demoted  employee  to  his  former  position 
and  compensation  for  loss  of  pay  caused  by  the  wage 
differential ;  see  also  Kansas  City  Power  &  Light  Co.  v. 

34  Murphy  v.  Williamson,  180  la.  291, 163  N.  W.  211;  Longguth 
v.  Buremeister ,  101  Minn.  14,  111  X.  W.  653;  Erickson  v.  Sorby , 
90  Minn.  327,  96  X.  W.  791 ;  Bishop  v.  Ronney ,  59  Yt.  316,  7  Atl. 
820;  Sigmon  v.  Goldstone. ,  101  X.  Y.  Supp.  984. 
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National  Labor  Relations  Board,  decided  April  25,  1940 
(C.  C.  A.  8th).35  As  stated  by  the  Supreme  Court  in 
National  Labor  Relations  Board  v.  Waterman  Steam¬ 
ship  Corp.,  60  S.  Ct.  493,  500,  the  Act’s  prohibition  of 
antiunion  discrimination  embraces  “all  elements  of  the 
employment  relationship  between  employer  and  em¬ 
ployee  which  in  fact  customarily  attend  employment.” 


Recapitulation 

The  failure  of  Lewis  or  anyone  else  to  take  the  wit¬ 
ness  stand  and  explain  why  these  employees  were  dis¬ 
charged  or  demoted,  necessarily  confines  petitioner’s  at¬ 
tack  upon  the  Board’s  findings  to  a  contention  that  they 
are  supported  by  an  insufficient  quantum  of  evidence 
(infra,  pp.  46-47). 36  Proof,  such  as  it  is,  that  there 
were  causes  which  might  have  merited  discharge,  merely 
creates  a  conflict  with  the  evidence  tending  to  show  dis¬ 
crimination  and  the  resolution  of  that  conflict  rested 
with  the  Board.  National  Labor  Relations  Board  v. 

35  The  House  Committee  on  Education  and  Labor,  in  its  report 
on  the  Act,  mentioned  ‘‘demotion"  and  “forced  resignation”  as 
forms  of  unfair  labor  practices.  House  Report  1147  (74th  Cong., 
1st  Sess.),  p.  10.  On  induced  resignation  as  a  constructive  dis¬ 
charge,  see  also  Matter  of  R.  C.  II o(le s,  et  at...  13  N.  L.  R.  B.  1122; 
Matter  of  Continental  Oil  Co .,  12  X.  L.  R.  B.  7S0,  802-807;  Mat¬ 
ter  of  Way  goner  Refining  Co .,  Inc.*  6  X.  L.  R.  B.  731,  753-757 ; 
Matter  of  Ingram  Mfg .  Co.,  5  X.  L.  R.  B.  908,  917-918;  Matter 
of  Harlan  Fuel  Co.,  8  X.  L.  R.  B.  25,  41,  52-59 ;  Matter  of  Pul-ask? 
Veneer  Corp .,  10  X.  L.  R.  B.  136,  152-154;  Matter  of  Sterling 
Corset  Co.,  Inc.,  9  X.  L.  R.  B.  858,  866-868. 

36  As  this  Court  has  recognized,  “it  is  only  convincing,  not  law¬ 
yers^  evidence  which  is  required;  *  *  *  the  evidence  must  be 
such  as  a  reasonable  mind  would  accept,  though  other  like  minds 
would  not  do  so.”  International  Association  of  Machinists  v. 
National  Labor  Relation s  Board,  110  F.  (2d)  29,  35,  certiorari 
granted,  60  S.  Ct.  721.  “Whether  the  court  would  reach  the  same 
conclusion  as  the  Board  from  the  conflicting  evidence  is  imma¬ 
terial.”  ( National  Labor  Relations  Board  v.  Waterman  Steam¬ 
ship  Corp.,  60  S.  Ct.  493,  504.) 
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Remington  Rand ,  Inc.,  94  F.  (2d)  862,  Sft 8  (C.  C.  A. 
2d),  certiorari  denied,  304  U.  S.  576,  585.  As  the  court 
said  in  Montgomery  Ward  &  Co.  v.  National  Labor  Re¬ 
lations  Board,  107  F.  (2d)  555,  560  (C.  C.  A.  7th)  :  “if 
the  most  that  can  be  said  *  *  *  is  that  the  evidence 
picture  permits  conflicting  inferences,  it  is  not  enough, 
Texas  and  New  Orleans  Ry.  Co.  v.  Brotherhood,  et  ah, 
281  U.  S.  548,  559,  560' 7 ;  see  also,  Hartsell  Mills  Co.  v. 
National  Labor  Relations  Board,  decided  April  10, 1940 
(C.  C.  A.  4th). 

The  evidence,  we  submit,  is  plainly  sufficient  to  permit 
reasonable  conflicting  inferences,  including  an  infer¬ 
ence  bv  the  Board  that  the  controlling  factor  in  Lewis’ 

selection  was  his  hostilitv  to  the  Guild  and  his  desire 

* 

to  disrupt  its  activities  by  eliminating  leaders  of  that 
organization.  The  employees’  prominence  in  union 
affairs,  their  long  and,  in  three  of  the  cases,  outstanding 
records  of  service  to  petitioner,  and  finally,  Lewis’  open 
antagonism  toward  the  Guild,  plainly  support  this  con¬ 
clusion.''7  As  reflected  in  Lewis’  detailed  surveillance 
reports  to  “Rochester”  {supra,  pp.  20-24),  he  was  fa- 

37  Long  service  of  the  discharged  employee,  as  this  and  other 
courts  have  frequently  held,  is  of  significance  in  evaluating  the 
unfair  labor  practices  of  his  employer.  National  Labor  Rela¬ 
tions  Hoard  v.  Willard ,  Inc..  98  F.  (2d)  244  (App.  D.  C.) ;  Na¬ 
tional  Labor  Relation s  Board  v.  Remington  Rand .  Inc..  94  F. 
(2d)  862,  871  (C.  C.  A.  2d),  certiorari  denied,  304  U.  S.  576,  585; 
Agwilines .  Inc.,  v.  National  Labor  Relations  Board.  87  F.  (2d) 
146,  154  (C.  C.  A.  5th) ;  National  Labor  Relations  Board  v.  Ken¬ 
tucky  Firebrick  Co .,  99  F.  (2d)  89,  93  (C.  C.  A.  6th).  Likewise, 
the  receipt  of  promotions  and  pay  raises,  and  the  absence  of  com¬ 
plaints,  have  been  considered  indicative  of  discrimination.  Na¬ 
tional  iMbor  Relations  Board  v.  Lund.  103  F.  (2d)  815,  820 
(C.  C.  A.  8th) :  National  Labor  Relations  Board  v.  Consolidated 
Edison  Co.,  305  U.  S.  197,  230:  National  Labor  Relations  Board 
v.  Lo  uis  mile  Refining  Co.,  102  F.  (2d)  678,  681  (C.  C.  A.  6th), 
certiorari  denied,  308  TJ.  S.  568;  National  T^abor  Relations  Board 
v.  Oregon  Worsted  Co.,  96  F.  (2d)  193,  194  (C.  C.  A.  9th). 
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miliar  with  the  importance  of  various  employees  in 
Guild  affairs.  Cf .  Montgomery  Ward  &  Co.  v.  National 
Labor  Relations  Board,  107  F.  (2d)  555,  559  (C.  C.  A. 
7th). 88  The  evidence  is  persuasive  that  Lewis  used 
the  merger  as  a  cloak  for  elimination  of  active  leaders 
of  the  Guild.  The  inference  to  which  the  evidence  in¬ 
troduced  by  the  Board  uniformly  points, 

leaves  it  up  to  the  employer  to  give  an  adequate 
“ explanation  of  the  discharge,”  even  though  the 
burden  of  proof  remains  on  the  Board,  since  it  is 
obvious  that  the  reasons  of  the  discharge  “lay 
exclusively  within  its  own  knowledge.”  National 
Labor  Relations  Board  v.  Remington  Rand,  Inc., 

2  Cir.,  94  F.  (2d)  862,  871,  872. 

Montgomery  Ward  &  Co.  v  National  Labor  Relations 
Board,  107  F.  (2d)  555,  560  (C.  C.  A.  7th).  There  was 
no  such  explanation  by  petitioner.  Petitioner’s  silence 
is  persuasive  that  any  evidence  it  had  was  unfavorable. 
Interstate  Circuit  v.  United  States,  306  U.  S.  208,  225- 
226. 

Ill 

The  Board’s  order  does  not  infringe  petitioner’s  “freedom  of 

the  press” 

The  exact  purport  of  petitioner’s  contention  (Brief, 
pp.  90-110)  that  the  Board’s  order  constitutes  an  in- 

38  Petitioner  asserts  (Brief,  pp.  105-106)  that  it  did  not  know 
which  of  the  discharged  employees  were  Guild  members  and  that 
“the  Trial  Examiner  ruled  that  there  was  no  such  contention 
(R.  339-340).”  An  examination  of  those  pages  of  the  record 
reveals  that  during  a  colloquy  over  the  admission  of  the  union’s 
list  of  its  members  among  the  discharged  employees  (Bd.  Exh. 
72),  the  Trial  Examiner  apparently  ruled  that  there  was  no  con¬ 
tention  that  this  exhibit  was  itself  proof  of  petitioner’s  knowl¬ 
edge  of  such  membership  and  that  it  could  not  be  admitted  for 
that  purpose. 
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fvingement  of  the  freedom  of  press  guaranteed  by  the 
First  Amendment,  is  far  from  clear.  The  discharge  of 
employees  in  order  to  discourage  membership  in  an 
organization  devoted  to  ameliorating  their  conditions 
of  work  clearly  does  not  in  any  way  advance  the  pur¬ 
poses  of  a  free  press;  it  is  totally  unrelated  to  the 
existence  or  exercise  of  that  freedom.  For  this  reason, 
the  publisher  of  a  newspaper  has  no  special  immunity 
from  the  application  of  the  Act,  no  “special  privilege 
to  invade  the  rights  and  liberties  of  others his  dis¬ 
charge  of  an  employee  for  union  activities  is  a  viola¬ 
tion  of  the  Act  just  as  is  such  a  discharge  by  one  en¬ 
gaged  in  another  industry.  Associated  Press  v.  Na¬ 
tional  Labor  Relations  Board,  301  U.  S.  103,  132-133. 
So  much  petitioner  apparently  concedes  (Brief,  pp. 
94-95).  Its  argument  then  proceeds  to  attack  the 
Board’s  findings  of  illegal  discrimination  by  repeating 
the  argument  that  they  are  without  substantial  sup¬ 
port  in  the  evidence.  If  this  contention  is  sound,  the 
findings  are  improper  and  the  order  based  on  them  is 
invalid  under  the  Act  itself,  without  reference  to  any 
operation  of  the  First  Amendment. 

The  repeated  assertion  (Brief,  pp.  90,  99,  109,  110) 
that  the  Board's  order  is  an  illegal  interference  with 
petitioner's  right  of  selection  among  employees,  raises 
no  question  under  the  First  Amendment  not  already 
foreclosed.  The  Act  does,  of  course,  “interfere”  to  the 
extent  that  selection  may  not  be  made  upon  the  basis 
of  union  activity,  but  this  limited  regulation  is  valid 
under  the  First  Amendment  as  well  as  under  the  Fifth. 
Associated  Press  v.  National  Labor  Relations  Board , 
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supra;  National  Labor  Relations  Board  v.  Jones  & 
LaugJilin  Steel  Corp.,  301  U.  S.  1. 

Petitioner  contends  (Brief,  p.  100,  et  seq.)  that  in 
enforcing  this  valid  regulation,  the  Board  is  without 
power  under  the  Constitution  to  investigate  petitioner’s 
selection  among  employees  in  order  to  determine 
whether  union  activity  was  in  fact  the  basis.  At  the 
hearing  petitioner  took  the  position  that  the  Board 
could  not  go  behind  petitioner’s  statement  that  “ fitness 
and  ability”  of  the  employees  governed  its  selection  of 
those  to  be  discharged ;  it  would  not  reveal  the  elements 
considered  under  these  vague  criteria  and  asserted  a 
constitutional  immunity  against  any  effort  by  the 
Board  to  ascertain  what  the  elements  were  and  on  what 
basis  the  criteria  had  been  applied.  Petitioner  ad¬ 
heres  to  that  position  here ;  it  maintains  that  its  state¬ 
ment  that  “ fitness  and  ability”  were  the  criteria  was  a 
complete  defense  and  was  conclusive  on  the  Board  (R. 
15).  In  other  words,  a  bare  profession  of  innocence 
must  be  substituted  for  the  investigation  of  the  facts  and 
weighing  of  the  evidence  required  by  the  Act."9  Assum¬ 
ing  a  case  in  which  the  actual  application  of  the  criteria 

39  In  its  exceptions  to  the  Intermediate  Report  petitioner  said 
(R.  1194) : 

“This  repondent  excepts  to  the  inference  of  the  Trial  Examiner 
that  it  was  required  to  lay  before  the  National  Labor  Relations 
Board  the  basis  upon  which  it  selected  one  man  as  against  the 
other  in  the  situation  which  existed  on  June  30, 1937,  when  it  had 
to  make  a  number  of  discharges  in  its  editorial  department.” 

As  a  result  of  petitioner's  view  that  the  Board’s  power  of  inves¬ 
tigation  was  exhausted  when  petitioner  said  “fitness  and  ability,” 
the  Board  was  forced  to  conclude  as  follows  (R.  1225) : 

“The  respondents  contend  that  the  selections  were  made  on  the 
basis  of  the  management's  judgment  of  the  fitness  and  ability  of 
the  persons  involved.  This  contention  becomes  meaningless  be¬ 
cause  the  respondents  did  not  elect  to  specify  their  asserted  basis 
for  judgment  of  the  relative  fitness  and  ability  of  the  individuals 
involved  and  thus  foreclosed  any  objective  test  of  the  alleged 
criteria  used.” 
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of  “fitness  and  ability”  would  not  stand  the  light  of  day, 
but  would  show  conclusively  that  the  criteria  in  fact 
meant  absence  of  or  degree  of  union  activity,  petitioner 
has  devised  a  theoiy  which  would  enable  it  to  keep  out 
the  light  by  mouthing  a  magic  formula.  As  the  Board 
found  (R.  1224-1225),  the  advancement  of  such  an  un¬ 
reasonable  theory  as  an  excuse  for  withholding  from  the 
witness  stand  Editorial  Director  Lewis,  the  executive 
who  had  made  the  selections  and  who  alone  would  be 
competent  to  testify  concerning  their  bases,  casts  doubt 
upon  the  bona  fides  of  the  entire  defense.'55’0 

One  effect  of  this  device  is  to  keep  the  record  barren 
of  any  evidence  to  support  petitioner’s  contention  that 
in  determining  “fitness  and  ability”  Lewis  gave  con¬ 
clusive  weight  to  factors  other  than  union  activity. 
Counsel  now  conjectures  (Brief,  p.  103)  that  Lewis 
may  have  thought  that  the  views  of  various  Guild  mem¬ 
bers  on  controversial  issues  made  them  unsuitable  edi¬ 
torial  employees;  there  is  not  an  iota  of  proof  that 
Lewis  did  so  think  or  that  this  consideration  influenced 
his  selection.  In  this  aspect  the  case  resembles  the 
Associated  Press  case,  where  the  Court  rejected  a  “sug¬ 
gestion  that  if  the  petitioner  believed  its  policy  of 
impartiality  was  likely  to  be  subverted  by  Watson’s 
continued  service,  Congress  was  without  power  to  inter¬ 
dict  his  discharge.”  That  situation  was  not  present, 
the  Court  held,  because  the  Associated  Press  had  ad- 

:;9"  The  Board  served  upon  Lewis  a  subpoena  duces  tecum  direct¬ 
ing  him  to  appear  and  produce  correspondence  between  him  and 
Atwood  concerning  personnel  relations  and  union  activities 
(Bd.  Exh.  2).  Both  Lewis  and  Atwood  refused  to  appear, 
asserting,  upon  advice  of  counsel,  that  the  Board  was  engaging 
in  a  “fishing  expedition”  (Bd.  Exlis.  2-5). 
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dueed  no  proof  showing  that  it  had  entertained  such  a 
belief  (301  U.  S-,  at  131-132). 

Having  failed  to  adduce  proof  as  to  Lewis’  grounds 
for  discharging  the  employees  here  involved,  on  the 
plea  that  such  proof  was  not  admissible  under  the  Con¬ 
stitution,  petitioner  may  not  object  to  inferences  drawn 
by  the  Board  from  the  facts  as  they  stand  in  the  record. 
National  Labor  Relations  Board  v.  Fruehauf  Trailer 
Co,,  301  U.  S.  49,  57 ;  National  Labor  Relations  Board 
v.  Remington  Rand,  Inc.,  94  F.  (2d)  862,  868,  872 
(C.  C.  A.  2d),  certiorari  denied,  304  U.  S.  576,  585; 
National  Labor  Relations  Board  v.  J.  Freezer  cf*  Son, 
Inc.,  95  F.  (2d)  840,  841  (C.  C.  A.  4th) ;  Montgomery 
Ward  &  Co.  v.  National  Labor  Relations  Board,  107  F. 
(2d)  555,  560  (C.  C.  A.  7th).  We  submit  that  it  is 
improper  for  petitioner  to  speculate  that  there  were  a 
host  of  grounds  other  than  union  activity  which  may 
have  motivated  Lewis.  The  color  of  the  employees’ 
hair  or  eyes  also  may  have  entered  into  Lewis’  estimate 
of  general  desirability;  absent  proof  that  it  did,  an 
assertion  by  counsel  that  it  may  have  done  so  adds 
nothing  to  the  evidence  upon  which  the  Board’s  find¬ 
ings  are  to  be  appraised  under  the  Act.  Petitioner  is 
free,  of  course,  to  contend  that  the  Board’s  inference 
is  improper  for  the  reason  that  there  is  insufficient 
evidence  pointing  to  union  activities  as  a  basis  of 
selection;  it  may  not  substitute  for  such  an  argument 
speculative  contentions,  unsupported  by  any  evidence 
whatsoever,  that  the  employees  were  objectionable  in 
various  respects  and  that  Lewis  may  have  given  weight 
to  such  factors.  If  it  wished  so  to  argue,  it  should 
have  produced  at  the  hearing  evidence  to  support  the 
argument. 
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The  nature  of  petitioner’s  contention  that  its  mo¬ 
tives  may  not  be  probed  makes  it  clear  that  no  issue 
under  the  First  Amendment  is  raised.  The  question 
actually  raised  is  not  whether  the  press  shall  go  free 
from  unconstitutional  interference,  but  whether  the 
Press  Company  shall  go  free  from  a  valid  law  of  general 
application. 

IV 

Petitioner  received  a  full  and  fair  hearing 

We  shall  not  consider  petitioner’s  blanket  assertion 
(Brief,  p.  63),  without  record  reference,  that  “ there 
have  been  numerous  violations  of  due  process  in  the 
conduct  of  the  hearing  before  the  Trial  Examiner  in 
this  case.”  Accusations  of  misconduct  so  general  as  to 
defv  answer  should  merit  no  attention.  “Courts  are 
not  compelled  to  search  the  record  for  undesignated 
error  claimed  upon  an  omnibus  assertion.”  North 
Whittier  Heights  Citrus  Association  v.  National  Labor 
Relations  Board,  109  F.  (2d)  76,  83  (C.  C.  A.  9th). 
We  shall,  however,  treat  those  assertions  that  a  full 
and  fair  hearing  was  not  had  which  petitioner  makes 
some  effort  to  document. 

Asserted  collusion  between  the  Board  and  the  Guild 

This  accusation  of  corruption  on  the  part  of  an 
administrative  agency  of  the  United  States  is  so  poorly 
supported  that  comisel  should,  in  truth,  blush  to 
advance  it.  There  are  three  specifications  upon  which 
petitioner  relies.  We  shall  examine  each  in  turn. 

1.  During  a  colloquy  between  counsel  at  the  hearing 
upon  the  question  whether  Gannett  Company’s  control 
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of  petitioner’s  policies  was  a  proper  subject  for  investi¬ 
gation  in  view  of  the  Board’s  position  that  both  were 
proper  parties  respondent,  counsel  for  the  Board  said 
that  “the  Board  says  the  two  companies  have  violated 
the  National  Labor  Relations  Act”  and  that  “The 
Board’s  position  is  that  both  companies  have  violated 
the  Act  ’  ’  (R.  162, 163) .  In  other  words,  the  prosecuting 
arm  of  the  Board  stated  the  theory  upon  which  the  com¬ 
plaint  had  been  issued  against  both  companies  rather 
than  against  the  Press  Company  alone.  It  is  as  appro¬ 
priate  for  petitioner  to  base  a  claim  that  the  members  of 
the  Board  prejudged  the  case  upon  this  statement  as  it 
would  be,  in  an  appeal  in  a  criminal  case,  to  assert  pre¬ 
judgment  by  the  appellate  court  because  the  prosecutor 
said  that  “the  Government  claims  this  man  committed 

the  robberv.”  40 
* 

2.  Petitioner  asserts  that  officials  of  the  Board,  while 
considering  issuance  of  a  complaint  in  this  case,  assured 
the  Guild  that  its  case  was  sound.  The  Guild  first  ap¬ 
pealed  to  the  New  York  State  Department  of  Labor 
for  aid  in  solving  its  controversy  with  petitioner  (R. 
358,  446).  That  department  has  no  power  to  remedy 

40  Compare  the  following  remarks  by  Board  counsel  at  the 
hearing:  ''The  Board  contends  that  the  .  .  .  employees  were  dis¬ 
charged  not  because  of  the  merger  but  because  of  their  activity 
in  connection  with  the  labor  organization.  The  question  of 
whether  the  Board  can  prove  that  is  a  question  to  be  determined 
by  the  evidence  to  be  presented  before  you”  (R.  88-89) ;  “I  wish 
to  say  that  the  Government  dors  not  regard  that  information  as 
confidential  matter  .  .  (R.  109):  “ The  Board  takes  the  posi¬ 

tion  that  there  is  no  distinction  between  Frank  E.  Gannett  as 
president  of  one  company  or  as  president  of  the  other  company” 
(R.  160) ;  “I  resent  the  statement  that  the  Board  is  snooping 
into  editorial  matters”  (R.  165).  At  page  124  of  the  record  the 
trial  examiner  said  that  “I  suppose  the  case  will  develop  the 
theory  of  the  Board  that  the  Gannett  Company  is  the  parent 
company  of  The  Press  Co.  .  .  [Italics  added.] 
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discriminatory  discharges  or  other  labor  practices  con¬ 
demned  by  the  national  Act,  and  the  New  York  State 
Labor  Relations  Act  did  not  become  effective  until  July 
1,  1937.  These  prior  proceedings  did  not  affect  the 
Board’s  jurisdiction.  Section  10  (a).  Fales,  an  officer 
of  the  Guild,  testified  that  the  case  was  then  taken 
to  the  Board  because  of  the  publicity  it  would  receive, 
that  Board  officials  approved  issuance  of  a  complaint, 
and  that  the  Guild  had  been  informed  that  it  was  the 
Board’s  practice  to  bear  the  expenses  of  trial  (R.  489- 
491) .  Fales ?  testimony  is  specifically  cited  by  petitioner 
in  support  of  an  assertion  that  the  Guild  shifted  from 
the  Labor  Department  to  the  Board  because  officials  of 
the  latter  “had  given  assurances  that  [the  Guild]  could 
obtain  a  better  deal  from  the  Board”  (Brief,  p.  50). 
Fales’  testimony  contains  no  support  whatsoever  for 
this  statement  (R.  489-491)  ;  neither  do  the  other  refer¬ 
ences  cited  (R.  956,  986,  Pet.  Exh.  4) ;  there  is  no  proof 
to  be  found  in  the  entire  record  to  support  it. 

Petitioner  likewise  asserts  (Brief,  p.  8)  that  the 
Guild  informed  its  members  that  Board  officials  in 
Washington  had  assured  the  Guild  that  there  was  no 
doubt  as  to  the  outcome  of  the  case  in  which  a  com¬ 
plaint  against  petitioners  had  been  issued.  The  four 
exhibits  (Pet.  Exhs.  1—4)  cited  as  basis  for  this  state¬ 
ment  do  not  support  it:  the  first  three  are  entirely 
irrelevant,  and  the  fourth,  an  article  in  the  Guild  “Bul¬ 
letin”  for  September  5,  1937,  contains  statements  that 
the  Board  would  soon  set  a  hearing  date,  that  the  case 
would  be  tried  by  a  Board  attorney,  that  Messrs.  Isser- 
man  and  DeGraff  would  represent  the  Guild,  and  that 
“counsel  says  its  airtight”;  there  is  nothing  to  indi- 
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cate  that  this  does  not  refer  to  Guild  counsel.  Fales’ 
testimony,  likewise  cited  by  petitioner  (Brief,  p.  8),  is 
that  she  did  not  know  of  any  assurances  given  by 
Board  representatives  (R.  490-491).  The  testimony 
of  Kraft  (R.  986)  is  to  the  effect  that  at  a  Guild  meet¬ 
ing  it  was  announced  that  “the  N.  L.  R.  B.  and  attor¬ 
neys  for  the  National  Guild  said  the  Guild  had  an  open 
and  shut  case”  (R.  986).  Craigie  testified  to  the  same 
announcement  (R.  956). 

The  Board  cannot  be  held  answerable  for  enthusi¬ 
astic  statements  of  Guild  members,  probably  based 
upon  information  that  administrative  officials  of  the 
Board  had,  after  preliminary  investigation  of  the  facts 
by  the  Second  Regional  Office  in  accordance  with  the 
Board’s  practice,  authorized  issuance  of  the  complaint. 
Fales,  the  president  of  the  Guild  (R.  273),  flatly  de¬ 
nied  that  any  assurances  or  representations  were  made 
by  the  Board’s  representatives  (R.  490-491).  Never¬ 
theless  petitioner,  after  first  locating  the  supposed 
“Board  officials”  in  Washington  (Brief,  p.  8)  without 
any  proof — probably  to  bring  them  closer  to  the  three- 
man  body  in  which  the  law  vests  appraisal  of  the 
facts — proceeds  to  state  that  “before  the  complaint  was 
issued  the  Board  in  its  own  mind  had  decided  that  the 
case  against  the  respondent  was  unassailable”  (Brief, 
p.  63) ;  that  “the  Board  had  made  up  its  mind  on  the 
basis  of  charges  filed  with  it  by  the  Guild”  (ibid.)  ;  that 
the  Board  “prejudged  ultimate  facts  that  the  Board 
had  assured  the  Guild  would  make  the  case  invincible” 
(Brief,  p.  62) ;  and  refers  to  “findings  which  (the 
Board)  had  assured  the  Guild  would  be  made  long 
before  the  trial  of  the  case  was  begun”  (Brief,  p.  60) . 
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These  statements  are  misrepresentations  (compare 
R.  ll).40a  The  most  that  the  evidence,  interpreted  lib¬ 
erally  in  favor  of  petitioner,  could  be  said  to  indicate, 
is  that  some  unidentified  member  of  the  Board’s  large 
staff  expressed  a  favorable  opinion  upon  the  merits  of 
this  case.  It  was  not  the  Board.  There  is  no  prejudg¬ 
ment  even  hinted  in  the  record.  Petitioner’s  charge  is 
reminiscent  of  that  of  conspiracy  noted  and  disapproved 
by  this  Court  in  International  Association  of  Machinists 
v.  National  Labor  Relations  Board ,  110  F.  (2d)  29,  39, 
certiorari  granted,  60  S.  Ct.  721. 

Statements  of  Chairman  Madden  at  the  oral  argument  before  the  Board 

Two  statements  made  by  the  Chairman  of  the  Board 
at  the  oral  argument  are  offered  to  show  gross  bias  and 
prejudgment  (Brief,  pp.  51-52).  There  is  no  record 
of  these  remarks  and  in  the  answers  to  the  petitions  for 
review,  verified  by  Chairman  Madden  (R.  37,  43),  it  is 
denied  that  counsel’s  description  of  the  remarks  is  a 
full  and  accurate  statement  or  accurately  reflects  the 
manner  and  tone  of  the  statements  by  petitioner’s  coun¬ 
sel  which  preceded  the  Chairman’s  remarks  (R.  32, 
39)."  Let  us  examine  what  is  said  to  have  occurred. 

400  We  have  pointed  to  some  instances  in  which  statements  in 
petitioner's  brief  are  not  supported  by  the  record  references  given. 
Without  impugning  counsel’s  motives,  we  feel  bound  to  refer  to 
others :  p.  7  (R.  360) ;  p.  8  (R.  489.  956,  986  Pet.  Exhs.  1-4) ;  p.  14 
(R.  1100);  p.  42  (footnote  1);  p.  43  (R.  865— Flood,  not  Scan¬ 
ned)  :  p.  50  (R.  489-491) ;  p.  53  ( Fainhlatt  case  misstated) ;  p.  104 
(R.  743,  749). 

41  “The  case  must  be  heard  on  the  record  as  certified  by  the 
Board.”  National  Labor  Relation .v  Board  v.  Newport  New # 
Shipbuilding  &  Dry  Dock  Co 308  U.  S.  241,  250.  The  Board 
was  under  no  obligation  to  furnish  petitioner  with  reporting  fa¬ 
cilities  at  an  oral  argument.  The  practice  before  the  Board  in 
this  respect  was  the  same  as  before  the  Supreme  Court  and  the 
Circuit  Courts  of  Appeals:  if  a  litigant  wished  to  obtain  a  tran¬ 
script  of  these  proceedings,  it  has  to  provide  this  service  itself. 
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1.  Petitioners’  counsel  accused  the  Board  of  corrup¬ 
tion,  based  upon  the  remark  of  Board  counsel  at  the 
hearing  (.supra,  pp.  48-49)  and  upon  the  asserted  “as¬ 
surances”  bv  the  Board  to  the  Guild,  which  the  record 
does  not  establish  (supra,  pp.  49-51).  The  Chairman 
asked  counsel  whether  he  was  accusing  the  three  mem¬ 
bers  of  the  Board  of  corruption ;  when  counsel  replied 
that  he  stood  upon  the  record,  the  Chairman  termed 
his  position  “sheer  demagoguery”  (Pet.  Brief,  p.  51). 
This  was  a  normal  and  justified  retort  to  a  reckless 
and  insulting  argument  upon  assumed  facts  which 
counsel  had  not  proved.  It  reflected  neither  bias  nor 
prejudgment;  rather  was  it  an  exercise  of  the  inherent 
power  of  all  bodies  before  which  attorneys  plead  to 
restrain  argument  within  the  confines  of  decency. 

2.  Upon  arising  for  rebuttal  after  counsel  for  the 
Guild  had  completed  his  argument,  petitioner’s  coun¬ 
sel  inquired  of  Chairman  Madden  how  much  time  for 
argument  he  had  remaining.  It  is  asserted  that  the 
Chairman  replied:  “You  have  four  minutes,  if  you 
think  it  will  do  you  any  good”  (Pet.  Brief,  p.  52). 
There  is  no  proof  as  to  the  tone  of  this  remark,  or  as  to 
any  other  circumstances  which  would  permit  an  infer¬ 
ence  concerning  its  meaning.  The  Chairman  may  have 
been  referring  to  the  frequent  practice  of  waiving  re¬ 
buttal  upon  discovery  by  counsel  that  the  time  remain¬ 
ing  is  insufficient  to  permit  persuasive  argument.  On 
the  other  hand,  the  remark  may  have  been  a  comment 
upon  the  fact  that  petitioner’s  counsel  had  devoted  his 
argument  to  a  contention  that  the  members  of  the  Board 
had  already  judged  petitioners  to  be  guilty,  that  they 
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were  biased  and  prejudiced  against  petitioners.  As¬ 
suming  that  the  remark  was  a  reference  to  the  futility 
of  pleading  before  a  tribunal  of  the  nature  which  coun¬ 
sel  had  described  at  length,  it  could  be  taken  as  an  indi¬ 
cation  of  bias  and  prejudgment  only  by  a  mind  which 
had  prejudged  the  members  of  the  Board  (compare 
R.  15). 

V  ; 

The  Board’s  order  is  valid  and  proper  under  the  act 

Having  found  that  petitioners  had  engaged  in  unfair 
labor  practices  within  the  meaning  of  Section  8  (1) 
and  (3)  of  the  Act,  the  Board  ordered  both  petitioners 
to  cease  and  desist  from  such  practices  and  to  take  cer¬ 
tain  affirmative  action  which  the  Board  found  would 
effectuate  the  policies  of  the  Act.  The  cease  and  desist 
provisions  are  mandatory  under  the  Act.  Section  10 
(c)  ;  National  Labor  Relations  Board  v.  Pennsylvania 
Greyhound  Lines,  Inc.,  303  U.  S.  261,  265.  Paragraph 
1  (b)  of  the  order,  requiring  petitioners  to  desist  from 
surveillance  over  the  meetings  of  the  Guild  or  the  union 
activities  of  their  employees,  is  similar  to  orders  upheld 
without  modification  by  the  Supreme  Court  and  other 
Circuit  Courts  of  Appeals.  National  Labor  Relations 
Board  v.  Consolidated  Edison  Co.,  305  U.  S.  197 ;  No- 
tional  Labor  Relations  Board  v.  Fried man-H arry 
Marks  Clothing  Co.,  301  U.  S.  58;  Clover  Fork  Coal  Co. 
v.  National  Labor  Relations  Board,  97  F.  (2d)  331  (C. 
C.  A.  6th)  ;  Montgomery  Ward  &  Co.,  Inc.,  v.  National 
Labor  Relations  Board,  107  F.  (2d)  555  (C.  C.  A.  7th)  ; 
Link-Belt  Co.  v.  National  Labor  Relations  Board,  de- 
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cided  March  2,  1940  (C.  C.  A.  7th) ;  Kansas  City 
Power  d  Light  Co .  v.  National  Labor  Relations  Board y 
decided  April  25,  1940  (C.  C.  A.  8th)  ;  North  Whittier 
Heights  Citrus  Association  v.  National  Labor  Relations 
Board ,  109  F.  (2d)  76  (C.  C.  A.  9th). 

The  affirmative  provisions  of  the  order,  requiring  the 
reinstatement,  with  back  pay,  of  the  four  employees  dis¬ 
criminated  against,  constitute  a  proper  exercise  of  the 
Board’s  discretionary  authority  to  require  such  affirma¬ 
tive  action  as  will  effectuate  the  policies  of  the  Act. 
Such  provisions  have  been  approved  in  numerous  cases. 

The  back-pay  provisions  of  the  order  direct  that  peti¬ 
tioner  deduct  from  the  amount  due  each  employee  a 
sum  equal  to  that  received  by  such  employee  for  work 
done  upon  Federal,  State,  county,  municipal,  or  other 
work-relief  projects  during  the  period  for  which  back 
pay  is  due  him,  and  pay  over  the  deducted  amount  to 
the  appropriate  agency  of  the  Federal,  State,  county, 
municipal,  or  other  government  or  governments  financ¬ 
ing  such  work-relief  projects.  Petitioner  does  not  spe¬ 
cifically  challenge  this  provision  as  not  coming  within 
the  discretionary  power  of  the  Board.  We  submit  that 
it  is  a  proper  exercise  of  the  Board’s  “judgment  and 
discretion”  to  require  such  affirmative  action  as  will 
effectuate  the  policies  of  the  Act  (Section  10  (c)  ;  Na¬ 
tional  Labor  Relations  Board  v.  Pennsylvania  Grey - 
hound  Lines ,  303  U.  S.  261,  265)  and  is  “adapted  to  the 
situation  which  calls  for  redress”  ( National  Labor  Re¬ 
lations  Board  v.  Mackay  Radio  dc  Telegraph  Company , 
304  U.  S.  333,  348) .  It  may  be  noted  that  the  statute 
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itself  contains  no  requirement  that  any  deductions 
whatever  be  made  from  back  pay  awarded.  The 
Board,  however,  in  the  exercise  of  its  administrative 
discretion,  lias  uniformly  followed  the  policy  of  requir¬ 
ing  the  deduction  from  hack  pay  of  any  sums  earned  by 
the  employees  involved.  Where  the  earnings  of  the 
employees  come  from  public  funds,  a  further  policy 
question  arises:  Should  the  burden  of  relieving  the  dis¬ 
tress  of  such  employees  be  placed  upon  the  public  gen¬ 
erally  or  upon  the  employer  whose  unlawful  practices 
are  responsible  f°r  their  being  out  of  work? 

The  Board's  determination  that  the  employer,  rather 
than  the  public  generally,  should  Ik*  obliged  to  boar  the 
losses  occasioned  by  the  employer's  wrongful  conduct  is 
plainly  within  its  authority.  The  order  in  question  is 
remedial,  not  punitive,  since  its  object  is  to  restore  the 
status  whch  existed  prior  to  the  occurrence  of  the  unfair 
labor  practices.  Xafiona!  Labor  Bdalions  Board  v. 
Bz  nnnyl on  Band,  Inc.,  94  F.  (2d)  862,  872  (('.  (\  A. 
2d)  :  Af/wdincs,  Inc.  v.  Xal  zonal  Labor  Bela/ ions  Board, 
87  F.  (2d)  146  ((’.  (\  A.  5tli).  At  the  same  time,  by 
making  dear  to  the  offending  employer  that  it  will  not 
be  permitted  to  shift  the  burden  caused  by  its  miscon¬ 
duct  to  the  public,  it  acts  as  an  effective  deterrent  to 
further  violations  of  the  Act,  thereby  effectuating  the 
basic  objective  of  the  statute,  which  is  "to  prevent" 
unfair  labor  practices  affecting  commerce  (Section  10 
(a)). 


Such  orders  have  been  expressly  approved  in  R<  /mb¬ 
it  c  Sled  (  or /i.  v.  Xal ionai  Labor  Rdalions  Board,  107 
F.  (2d)  472  ((’.  A.  3rd),  certiorari  denied  April  8, 
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Relations  Board ,  109  F  (2d)  587  (0. 0.  A.  3rd),  and  have 
been  enforced  without  discussion  in  Arcadia  Hosiery 
Mills  v.  National  Labor  Relations  Board ,  decided  March 
12,  1940  (C.  C.  A.  3rd)  (see  12  N.  L.  R.  B.,  at  48G) ;  Na¬ 
tional  Labor  Relations  Board  v.  Planters  Mfg.  Co.,  105 
F.  (2d)  750  (C.  C.  A.  4th)  (see  10  X.  L.  R.  B.  at  760-761) ; 
llarl sell  Mills  Co.  v.  National  Labor  Relations  Board, 
decided  April  10,  1940  (C.  C.  A.  4th)  (see  18  N.  L.  R.  B. 
No.  43,  at  21);  Mexia  Textile  Mills  v.  National  Labor 
Relations  Board,  decided  March  1,  1940  (C.  C.  A.  5tli) 
(see  11  X.  L.  R.  B.,  at  1183) :  National  Labor  Relations 
Board  v.  Good  Coal  Co.,  decided  March  8, 1940  (C.  C.  A. 
6th)  (see  12  X.  L.  R.  B.,  at  155) ;  Link-Belt  Co.  v.  Na¬ 
tional  Labor  Ref  a  lions  Board,  decided  March  2,  1940 
(C.  C.  A.  7th)  (see  12  X.  L.  R.  B.,  al  885)  ;  National  Labor 
Relations  Board  v.J .Grcencbaum  Tanning  Co.,  decided 
March  22,  1940  (0.  C.  A.  7th)  (see  11  X.  L.  R.  B.,  at 
319);  Kansas  City  Power  <{•  Light  Co.  v.  National 
Labor  Relations  Board,  decided  April  25,  1940  (C.  C.  A. 
8th)  (see  12  X.  L.  R.  B.,  al  1459);  North  Whittier 
JI eights  Citrus  Assn.  v.  National  Labor  Relations 
Board,  109  F.  (2d)  76  (0.  C.  A.  9t!i)  (see  10  X.  L.  R.  B., 
at  1297-1298):  Southern  ('(dorado  Power  Co.  v.  Na¬ 
tional  Labor  Relations  Board,  decided  March  25.  1940 
(<\  C.  A.  lOlh)  (see  13  X.  L.  R.  B..  at  719):  see  also 
National  Labor  Relations  Board  v.  National  Casket  Co., 
107  F.  (2d)  992  (<’.  C.  A.  2d).  Petitioner  lias  not  even 
attempted  to  demonstrate  that  the  Board’s  hack  pay 
order  is  arbitrary  or  capricious.  The  order  should 
therefore  be  enforced. 


The  notices  provision  of  the  order  is  likewise  valid. 
National  Labor  Relations  Board  v.  Falk  Corporation , 
308  U.  S.  453. 

CONCLUSION 

It  is  respectfully  submitted  that  the  National  Labor 
Relations  Act  is  applicable  to  petitioners,  that  the 
Board’s  findings  are  supported  by  substantial  evidence, 
that  its  order  is  valid  and  proper  in  all  respects,  and 
that  a  decree  should  issue  denying  the  petitions  to  set 
aside  the  order  and  affirming  and  enforcing  the  order 
in  full  against  both  petitioners,  as  prayed  in  the  Board’s 
answers  and  requests  for  enforcement. 

Charles  Fahy, 

General  Counsel, 
Robert  B.  Watts, 

Associate  General  Counsel, 
Laurence  A.  Knapp, 

Assistant  General  Counsel, 
Mortimer  B.  Wolf, 

Russell  Packard, 

Attorneys, 

National  Labor  Relations  Board . 

April  1940. 
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Introductory  Statement  by  Interveners. 

This  matter  is  before  the  Court  on  the  petition  of 
The  Press  Co.,  ine.  (hereinafter  called  “Petitioner”),  to 
review  and  set  aside  a  decision  and  order  of  the  National 
Labor  Relations  Board  dated  July  18,  1939,  and  made 
pursuant  to  29  U.  S.  C.  151  et  seq .  (hereinafter  called  the 
“Act”). 

The  decision  and  order  (R.  1211)  provided  inter  alia 
that  Petitioner  herein  (respondent  in  the  proceeding 
before  the  Board)  ceased  and  desist  from  certain  unfair 
labor  practices  found  to  have  been  committed  against 
the  Intervener,  Tri-City  Newspaper  Guild  (hereinafter 


9 


called  the  “Guild”)  in  violation  of  the  Act,  and  that 
Petitioner  reinstate  the  Interveners  Austin  J.  Scanned, 
John  Wan  hope,  Henry  E.  Christman  and  Raymond 
Mowers  to  their  former  positions,  of  which  positions  they 
have  been  deprived  by  Petitioner  in  violation  of  the  pro¬ 
visions  of  Section  8(3)  of  the  Act. 

The  Guild  and  the  aforenamed  four  individual  Inter¬ 
veners,  upon  a  showing  of  substantial  interest  in  this 
proceeding,  were  duly  allowed  to  intervene  herein  by 
order  of  this  Court  dated  March  20,  1940. 

Petitioner,  throughout  the  proceedings  before  the 
Board,  in  its  petition  for  review  and  in  its  brief,  has  ad¬ 
vanced  contentions  which  have  no  basis  in  law  and  no 
relation  to  the  facts  appearing  on  the  record.  These 
contentions  include  the  following: 

A.  That  the  National  Labor  Relations  Act  is 
not  a  law  (R.  51). 

B.  That  the  Guild  is  not  a  labor  organization 
(R.  58,  1176). 

C.  That  the  Board  reached  its  decision 
through  bias  and  prejudice  (R.  13-14, 16,  18;  Peti¬ 
tioner’s  Brief,  p.  49-60). 

D.  That  there  was  collusion  between  the  Board 
and  the  Guild  (R.  7,  11,  18-19;  Petitioner’s  Brief, 
p.  8-9,  49-50). 

E.  That  “freedom  of  the  press”  guaranteed 
by  the  First  Amendment  to  the  United  States 
Constitution  was  violated  by  the  Board’s  deci¬ 
sion  and  order  (R.  15;  Petitioner’s  Brief,  p.  90- 
110). 
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F.  That  “due  process’ ’  guaranteed  by  the 
Fifth  Amendment  to  the  United  State  Constitu¬ 
tion  was  violated  by  the  Board’s  decision  and 
order  (R.  10-11,  13,  16,  18;  Petitioner’s  Brief,  p. 
49-63,  89-90). 1 

The  injection  of  these  issues  cannot  be  attributed 
soley  to  the  zeal  of  Petitioner’s  counsel  for  protecting  his 
client’s  interests.  Inescapably,  this  Court  must  reach  the 
conclusion  that  they  were  raised  not  on  any  basis  of  merit 
or  fanciet  merit,  but  deliberately  to  obscure  the  only  issue 
before  this  Court.  That  issue  may  be  stated  as  follows: 

Does  the  record  before  this  Court  show  that 
there  is  evidence  to  support  the  essential  find¬ 
ings  of  the  National  Labor  Relations  Board  to  the 
effect  that  Petitioner  has  committed  unfair  labor 
practices  within  the  meaning  of  Sections  8(1)  and 
(3)  of  the  Act,  and  to  the  further  effect  that  these 
unfair  practices  affect  commerce2  within  the  mean- 
of  Sections  2(6)  and  (7)  of  the  Act? 

Petitioner’s  unfair  labor  practices,  in  violation  of 
the  Act,  consisted  of: 

A.  Acts  of  discrimination  against  the  inter¬ 
veners  Scannell,  Wanliope,  Christman  and  Mowers 
because  of  their  Guild  (union)  membership  and 
activity,  by  discharging  those  four  Guild  members. 


i  The  answer  to  this  contention  will  not  be  argued  herein,  but  will 
be  left  to  the  Board  for  argument. 

-  Argument  on  the  effect  upon  commerce  of  Petitioner’s  acts  will 
be  left  to  the  Board. 
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B.  Acts  of  interference,  restraint  and  coercion 
practiced  over  an  extended  period  against  the 
Guild  and  its  members,  employes  of  Petitioner, 
in  their  exercise  of  the  rights  guaranteed  to  them 
under  Section  6  of  the  Act. 

The  discharges  above  mentioned  were  effected  in  con¬ 
nection  with  the  merger  of  two  newspapers  published  by 
Respondent.3 

The  Interveners  urge  the  dismissal  of  the  petition  in 
this  cause,  and  in  support  will  show  that: 

1.  The  record  contains  evidence  to  support  the  find¬ 
ings  of  the  National  Labor  Relations  Board  that  Peti¬ 
tioner  committed  the  unfair  labor  practices. 

A.  Petitioner,  over  an  extended  period  prior 
to  the  discharges  for  union  activity,  committed 
acts  of  interference,  restraint  and  coercion  against 
its  employes  and  evidenced  its  hostility  to  the 
Guild. 

B.  Petitioner  discharged  the  Interveners 
Seannell,  Wanhope,  Christman  and  Mowers  be¬ 
cause  of  their  Giuld  membership  and  activity. 

2.  Collateral  contentions  of  Petitioner  are  not  only 
without  merit*  but  tend  to  substiantiate  the  Board’s 
order. 

A.  The  record  shows  that  the  Guild  is  a  labor 
organization. 

3  “Knickerbocker  Press”,  a  morning  and  Sunday  newspaper,  and 
“Albany  Evening  News",  an  evening  newspaper  solely.  These  merged 
publications  ultimately  became  the  “Knickerbocker  News”  (R.  1217). 
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B.  The  record  shows  no  bias  or  prejudice  by 
the  Board  in  reaching  its  decision. 

C.  The  record  shows  no  collusion  between  the 
Guild  and  the  Board. 


POINT  I. 

The  record  contains  evidence  to  support  the 
National  Labor  Relations  Board’s  findings  that  the 
Petitioner  committed  the  unfair  labor  practices. 

The  Supreme  Court  of  the  United  States  has  recently4 
re-emphasized  the  statutory  criterion  which  should  guide 
this  Court  in  its  consideration  of  the  record  before  it. 
Mr.  Justice  Black,  speaking  for  a  unanimous  court, 
pointed  out  that  Congress  “in  line  with  a  general  policy” 
had  entrusted  the  duty  of  finding  facts  to  the  Board  as  a 
specialized  agency  organized  to  cope  adequately  with 
the  intricate  factors  involved  in  the  relation  of  an  em¬ 
ployer  to  his  employes.  The  Court  held  that  the  statute 
does  not  permit  the  reviewing  Court  of  Appeals  to  sub¬ 
stitute  “its  judgment  on  the  disputed  facts  for  the 
Board’s  judgment,”  and  that  “whether  the  Court  would 
reach  the  same  conclusion  as  the  Board  from  conflicting 
evidence  ’  ’  was  immaterial. 

The  question,  then,  before  this  Court,  is  whether  or 
not  there  is  evidence5  in  the  record  to  support  the  find- 


4  N.  L.  R.  B.  v.  Waterman  Steamship  Co.,  84  L.  Ed.  Adv.  Op.  448 
(Peb.  12.  1940). 

5  This  evidence  When  dealing  with  motive  is  often  necessarily  cir¬ 
cumstantial.  y.  L.  R.  B.  v.  Lund ,  103  F  (2d)  816  (CCA  8.  1939). 
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ings  of  fact  and  the  inferences6  drawn  therefrom  as  con¬ 
tained  in  the  Board’s  decision. 

A.  The  Petitioner,  over  an  extended  period  prior  to 
the  discharges  for  union  activities,  committed  acts  of 
interference,  restraint  and  coercion  against  its  employes, 
and  evidenced  hostility  to  the  Guild. 

Every  finding  set  forth  in  the  Board’s  decision  (R. 
1220-23)  in  respect  to  acts  of  the  Petitioner  which  con¬ 
stituted  interference,  restraint  and  coercion  of  Peti¬ 
tioner’s  employes  is  fully  supported  by  the  evidence7. 

The  Petitioner  in  its  brief  offers  no  proof  that  the 
record  does  not  support  these  findings,  but  seeks  to  min¬ 
imize  them  by  the  characterization  that  they  are  based 
on  “four  or  five  comments  made  over  a  period  of  nearly 
two  years”  (Petitioner’s  Brief,  26, 58, 12S). 

The  record  is  replete  with  evidence  supporting  the 
Board’s  findings,  as  the  following  examples  indicate: 

(a)  Fales  testified  that  Cruikshank,  one  of  the 
Petitioner’s  executives,  had  been  told  in  March, 
1937  of  intimidation  and  discrimination,  practiced 
by  Petitioner  against  the  Guild  and  its  members 
(R.  322). 

(b)  Fales  testified  to  Petitioner’s  statements 
to  the  effect  that  in  the  event  the  Guild  were  suc- 


<>  “The  inferences  to  be  drawn  were  for  the  Board  and  not  the 
Courts.”  N.  L.  IZ.  B.  v.  Pennsylvania  Greyhound  Lines,  303  U.  S.  261 
(1938). 

7  E.  g.  disparagement  of  trade  unions  (R.  50S.  9);  statements  that 
the  editorial  room  could  not  be  run  with  a  Guild  there  (R.  510);  re¬ 
peated  references  to  the  Guild  as  a  “God-damned”  labor  union  (R.  382, 
628);  reference  to  Guild  members  as  “Guild  rats”  (R.  43S-39). 


cessful  in  its  negotiations,  and  secured  a  contract 
with  Petitioner,  employes  already  receiving  more 
than  the  minimum  established  by  such  contract 
would  receive  no  raises  in  pay,  and  employes  al¬ 
ready  receiving  less  would  be  discharged  (R.  323). 

(c)  Scott  corroborated  the  latter  statement 
(R.  716). 

(d)  Falcs  testified  to  admissions  by  Cruik- 
shank  (one  of  Petitioner’s  executives)  that  there 
had  been  discrimination  by  Petitioner  against 
Guild  members  (R.  485). 

(e)  There  was  testimony  that  B.  J.  Lewis, 
editorial  director,  had  threatened  to  discharge  five 
or  six  people  in  the  event  the  Guild  secured  its  de¬ 
sired  minimum  wage  scales  (R.  709). 

(f)  It  was  testified  that  B.  J.  Lewis  informed 
another  employe  “that  the  Guild  was  tying  his 
hands  so  that  he  could  not  reward  employes  of 
merit  with  advancement”  (R.  486). 

(g)  There  was  testimony  that  B.  J.  Lewis  had 
said,  regarding  the  editorial  employes,  “if  his 
boys  and  girls  only  had  faith  in  him,  he  would  see 
that  they  got  more  than  they  could  get  from  any 
organization”  (R.  509). 

(h)  Shortly  after  Scannell  was  demoted  by 
Lewis  from  city  news  editor  to  city  editor,  Lewis 
informed  Scannell  “that  he  could  not  work  Guild 
hours”  (R.  381). 

(i)  Hyde  testified  to  Lewis’  custom  of  speak¬ 
ing  disparagingly  about  the  Guild  (R.  439). 
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(j)  Hyde  testified  to  his  certainty  that  Lewis 
was  antagonistic  to  the  Guild  and  to  the  Guild’s 
presence  among  the  employes  of  the  paper  (R. 
428-9).  There  was  testimony  by  Hyde  that  Lewis 
had  required  Hyde  to  tell  an  employe  that  it  was 
not  necessary  to  be  a  Guild  member  in  order  to 
work  on  the  Knickerbocker  Press  (R.  427-8). 

(k)  Examination  of  Hyde’s  testimony  makes 
clear  that  Lewis’  references  to  “Guild  rats”  can¬ 
not  be  ascribed  to  a  momentary  outburst  of  temper 
but  was  made  deliberately  and  not  in  the  heat  of 
discussion  (R.  439). 

(l)  Wanhope’s  testimony  clearly  shows  that 
Lewis  was  “very  condemnatory  of  labor  unions” 
and  repeated  his  condemnations  from  time  to  time 
(R.  509). 

(m)  When  the  Guild  attempted  to  bargain  on 
behalf  of  an  apprentice  named  Mahar  and  to  re¬ 
duce  his  relatively  long  hours,  Mahar  was  called  in 
alone  to  Lewis  and  asked,  “Will  you  let  a  labor 
union  prevent  you  from  getting  that  experience!” 
(R.  585). 

(n)  Witness  Tyler  from  time  to  time  heard 
Lewis’  expressions  of  antagonism  to  the  Guild 
and  Guild  activities  (R.  591). 

(o)  Tyler  was  told  by  Hyde  that  the  latter  had 
had  considerable  difficulty  in  obtaining  a  desired 
promotion  for  Tyler  because  Tyler  was  a  “trade 
unionist”  (R.  5S9).  It  is  noteworthy  that  just 
at  this  time  Tyler  had  been  added  to  the  Guild 
negotiations  committee. 
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(p)  When  B.  J.  Lewis  first  assumed  his  posi¬ 
tion  with  the  newspapers  in  question  he  expressed 
to  the  witness  Scott  his  opposition  to  trade  unions, 
significantly  adding  that  persons  joining  trade 
unions  in  the  newspaper  industry  were  making  a 
“bad  mistake”  (R.  708).  Such  a  statement  by  one 
just  commencing  to  assume  an  executive  position 
had  unmistakable  significance. 

(q)  The  witness  Jackson  was  privately  sum¬ 
moned  by  Lewis,  questioned  as  to  his  Guild  mem¬ 
bership  and  the  reasons  therefor  (R.  766). 

(r)  White  was  told  by  Lewis  that  it  was  re¬ 
grettable  that  the  Guild  had  become  a  labor  or¬ 
ganization  (R.  1079). 

The  foregoing  are  but  comparatively  few  of  the  many 
instances  of  testimony  as  to  interference,  restraint  and 
coercion  engaged  in  by  Petitioner  in  its  opposition  to 
the  Guild.  The  record  makes  clear  that  the  Board  did 
not  mention  all  or  nearly  all  of  those  instances.  It  is  not 
denied  that  the  Petitioner,  and  particularly  its  repre¬ 
sentative  B.  J.  Lewis,  was  fully  cognizant  of  Guild  activ¬ 
ity,  nor  that  Lewis  forwarded  this  information  to  the 
Gannett  office  at  Rochester.  Rather  it  is  urged  in  op¬ 
position  to  the  Guild’s  claims  that  the  information  was 
secured  by  espionage  that  Lewis  could  have  obtained 
this  information  in  casual  fashion  from  listening  to  con¬ 
versations  in  the  editorial  rooms.  The  Board’s  findings 
(R.  1222)  that  this  information  was  obtained  by  es¬ 
pionage  are  well  supported  by  the  record.  Each  of  the 
witnesses  called  to  substantiate  Petitioner’s  position  on 
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the  subject  of  Guild  discussion  in  the  office  refuted  his 
own  testimony  on  cross  examination8. 

Even  more  significantly,  in  considering  the  Peti¬ 
tioner’s  denial  of  surveillance,  it  must  be  remembered 
that  Raymond  was  instructed  not  to  make  carbon  copies 
of  the  letters  to  Rochester  (R.  685) ;  she  was  instructed 
after  the  Guild  agreement  to  destroy  all  her  stenographic 
notes  taken  up  to  six  months  previously  (R.  692)  and 
Lewis  inadvertently  admitted  to  Wanhope  that  “they 
were  well  apprised  of  what  was  happening  in  the  Guild” 
(R.  512). 

The  Board  properly  drew  an  inference  from  the  fail¬ 
ure  of  B.  J.  Lewis  to  testify  in  denial  of  his  acts  of  inter¬ 
ference  and  of  the  espionage  which  the  evidence  indicates 
he  instituted  and  utilized9. 

Similarly,  Petitioner’s  unexplained  failure  to  produce 
the  Lewis  letters  regarding  the  Guild  members  and  Guild 
matters  (the  carbons  and  stenographic  notes  of  which 
had  been  destroyed)  leaves  as  the  only  possible  inference 
that  those  letters  would  adversely  affect  Petitioner’s 
position  that  it  did  not,  through  B.  J.  Lewis,  engage  in 
espionage  and  other  acts  of  interference,  restraint  and 
coercion. 


8  Young  (R.  S34)  contradicts  Young  (R.  832):  Healy  (R.  947) 
contradicts  Healy  (R.  946);  Craigie  (R.  962-3)  contradicts  Craigie 
(R.  960);  Kraft  (R.  1003-4)  contradicts  Kraft  (R.  894);  Kimball  (R. 
1065)  contradicts  Kimball  (R.  1063);  White  (R.  1081)  contradicts 
White  (R.  1080). 

o  In  connection  with  the  discriminatory  discharges,  the  Petitioner 
insists  that  Lewis’  failure  to  testify  was  because  such  testimony  would 
have  violated  the  freedom  of  the  press.  That  contention  is  answered 
infra.  However,  the  issue  of  freedom  of  the  press  is  not  even  raised 
by  petitioner  in  connection  with  Lewis*  failure  to  deny  the  above 
mentioned  acts  of  interference,  restraint  and  coercion. 
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N.  L.  R.  B.  v.  J.  Freezer  &  Son,  Inc .  95  F.  (2d) 
840  (C  C  A  4,  1939) ; 

Alexander  v.  Blackman,  2G  Ap.  D.  C.  541  (1906) ; 

Bernharde  v.  City  <&  Suburban  Rwy  Co.  265  Fed. 
1009  (Ap.  D.  C.  1920) ; 

Monmouth  Coal  v.  U .  S.  275  U.  S.  13  (1927) ; 

Kirby  v.  Tallmadge,  160  U.  S.  379  (1896) ; 

Graves  v.  U .  S.  105  U.  S.  118,  121  (1892). 

Considerable  stress  is  laid  by  Petitioner  on  state¬ 
ments  of  a  number  of  witnesses  that  they  personally  knew 
of  no  discrimination,  but  the  fact  that  Mohan  was  not 
asked  whether  he  was  a  Guild  member  (R.  836)  is  no 
proof  that  Jackson  was  not  interrogated.  The  fact  that 
Kraft  did  not  hear  Lewis  call  Guild  members  “ rats’ ’  does 
not  meet  the  issue  raised  by  the  indisputed  testimony  that 
such  a  statement  was  made.  Lewis  may  not  have  talked 
to  his  good  friend  Doran  about  the  Guild  (R.  1029)  but 
that  does  not  change  the  nature  of  his  conversations  with 
Scott  and  Wanhope.  The  testimony  of  Charles  Mooney 
(R.  1040),  Kimball  (R.  1041),  John  Mooney  (R.  1073)  and 
White  (R.  1079)  is  equally  valueless  to  contradict  any  of 
the  specific  testimony  of  the  Board’s  witnesses,  or  to 
disprove  in  any  way  the  facts  depicted  in  the  Board’s 
decision. 

B.  Petitioner  discharged  Scannell,  Wanhope,  Christ¬ 
man  and  Mowers  because  of  their  Guild  membership  and 
activity. 


In  considering  the  question  of  whether  or  not  the  in¬ 
dividual  Interveners  were  discharged  for  Guild  (union) 
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activities,  the  Board  accepted  the  fact  that  the  merger 
of  Petitioner’s  newspapers  necessitated  the  discharge 
of  some  employes.  The  Board  then  considered  whether 
the  Interveners,  chosen  among  others  for  discharge,  were 
so  chosen  because  of  their  Guild  activities  or  because,  as 
Petitioner  contended,  the  head  of  their  department  (B. 
J.  Lewis,  editorial  director)  regarded  the  employes  pref¬ 
erentially  retained  44 as  best  fitted  for  the  situations  to 
which  they  were  to  be  assigned”  (R.  53).  In  doing  so, 
the  Board  found  that  the  Interveners  had  engaged  ex¬ 
tensively  in  Guild  activity,  that  all  the  surrounding  cir¬ 
cumstances  pointed  to  their  discharge  because  of  those 
Guild  activities,  and  that  Petitioner’s  ostensible  reason 
for  the  discharges  was  only  a  subterfuge. 

As  background  for  the  discharges,  numerous  incidents 
connected  with  the  merger  tend  to  support  the  Board’s 
findings  that  the  consequent  discharge  of  employes  was 
to  be  used  to  decapitate  the  Guild  leadership  and  thus 
render  the  Guild  powerless  on  the  remaining  newspaper. 
Some  of  these  incidents  and  circumstances  follow. 

(a)  B.  J.  Lewis  was  vested,  for  all  practical 
purposes,  with  full  power  to  select  the  employes 
who  were  to  be  dismissed.  This  was  done  in  the 
face  of  the  provision  in  the  Guild  agreement, 
achieved  a  few  months  prior,  that  he,  because  of 
previous  hostility  to  Guild  members,  was  to  be 
stripped  of  authority  in  personnel  matters  (R. 
32S,  1101-2,  1109). 

(b)  Neither  of  the  city  editors  of  the  two 
merged  papers  participated  in  the  selection  of  the 
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employes  to  be  retained.  Petitioner’s  own  expert 
on  newspaper  procedure  testified  that  the  normal 
practice  is  to  consult  the  city  editor  in  such  a 
case  (R.  799). 

(c)  Scannell,  city  editor  of  one  of  the  news¬ 
papers,  was  not  consulted,  and  was  not  even  given 
personal  notice  of  his  own  discharge  (R  375). 

(d)  Young,  sports  editor,  was  not  consulted  as 
to  the  dismissals  which  took  place  in  his  office  (R. 
675). 

(e)  McDonald,  publisher  of  the  newspapers, 
admitted  that  the  disproportion  of  Guild  members 
among  those  dismissed  merited  investigation 
(R.  353),  yet  he  did  not  investigate,  but  ac¬ 
cepted  Lewis’  statement  that  there  had  been  no 
discrimination  (R.  354). 

(f)  In  the  Troy  office  there  were  only  two  em¬ 
ployes  who  were  not  Guild  members.  Approxi¬ 
mately  two  months  before  the  merger,  the  above 
were  transferred  to  Albany.  Two  months  after  the 
merger,  all  those  remaining  at  Troy,  all  Guild 
members,  were  discharged  (R.  715). 

(g)  Healy,  who  took  the  witness  stand  for  the 
publisher,  was  transferred  two  weeks  before  the 
merger  from  the  morning  paper  which  was  closed 
up  (Knickerbocker  Press)  to  the  evening  paper 
which  was  retained  (R.  939). 

(h)  Heller,  one  of  the  non-Guild  transferees 
from  Troy  to  Albany,  was  given  no  work  assign- 
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ment  until  after  the  discharge  of  Christman  (R. 
849). 

(i)  Immediately  after  the  merger,  McDonald, 
publisher  of  the  paper,  informed  Guild-member 
Scott,  “You  are  our  best  court  house  reporter 
so  that  is  why  we  kept  you.”  Actually  Scott, 
though  not  discharged,  was  transferred  to  another 
assignment  (R.  722).  Sebring,  night  city  editor 
for  the  New  York  Herald-Tribune,  and  a  witness 
on  behalf  of  Petitioner,  testified  that  it  was  un¬ 
usual  for  a  newspaper  to  change  the  assignment 
of  the  reporter  covering  the  court  house  (R.  801). 

(j)  Davidson,  not  a  Guild  member,  testified 
that  about  one  month  before  the  merger  he  told 
B.  J.  Lewis  that  he  had  an  opportunity  to  return 
to  a  newspaper  for  which  he  had  previously 
worked,  and  at  a  better  job  than  he  held  with  Pe- 
tioner.  He  further  testified  that  Lewis  there¬ 
upon  suggested  that  in  the  near  future  there  would 
be  a  better  opening  for  Davidson  at  Albany  (R. 
671). 

(k)  Hyde,  who  worked  as  managing  editor 
with  Scanned,  was  transferred  about  May  1  and 
at  the  same  time  as  Scanned  to  the  morning  paper. 
At  the  same  time,  Bowen  and  Walker,  non-Guilds- 
men  were  transferred  to  the  evening  paper.  Hyde 
felt  the  notice  was  unusually  short  (R.  416) ;  also 
that  there  was  doubt  as  to  the  future  of  the  pa¬ 
per  to  which  he  was  being  transferred  (R.  417). 
These  fears  were  proved  to  be  justified  when  the 
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paper  closed  up  in  July.  The  morning  paper  cir¬ 
culation  manager  was  transferred  away  from  the 
paper  about  the  time  of  Hyde’s  transfer  to  it,  and 
the  circulation  manager  was  not  replaced  (R. 
425-26). 

(1)  Although  Petitioner  claimed  it  had  no 
knowledge  of  the  merger  until  June  22,  when 
Rivette  about  June  15  asked  B.  J.  Lewis  for  a 
job,  Lewis  stated  he  would  soon  be  cutting  down 
the  editorial  staff  (R.  668-69). 

The  Board ’s  findings  that  the  Interveners  were  Guild 
leaders  and  most  active  in  Guild  affairs  are  fully  sup¬ 
ported  by  the  evidence. 

Christman’s  Guild  activity  is  not  made  a  subject  of 
dispute,  for  it  is  undisputed.  In  the  beginning  of  1937 
he  was  made  chairman  of  the  Albany  News  Unit  and  be¬ 
came  a  member  of  the  Guild  Executive  Committee  (R. 
538).  Nor  can  it  be  doubted  that  the  Guild  activity  of 
his  wife,  Zoe  Fales,  was  a  factor  in  his  dismissal.  Fales 
had  been  chairman  of  the  entire  Tri-City  Guild,  and  at 
the  time  of  the  February-March  crisis  in  1937  negotia¬ 
tions,  had  been  made  sole  spokesman  for  the  Guild  (R. 
314).  Lewis  was  considerably  annoyed  by  the  activity 
of  Fales  and  disliked  her  to  such  an  extent  that  he  stated 
he  would  never  give  her  a  job  on  any  paper  of  his  (R. 
710).  It  is  fair  to  conclude  that  a  contributing  10motive 
in  Christman’s  dismissal  was  the  desire  to  see  Fales 
leave  the  City  of  Albany.  Some  support  for  this  view 

io  This  in  itself  is  an  unfair  labor  practice  ( N .  L.  R.  B.  v.  Fashion 
Piece  Dye  Works ,  Inc.,  100  F.  (2d)  304  (CCA  3,  1938)). 
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can  be  found  not  only  in  Lewis’  anxiety  to  obtain  an 
“out-of-town”  position  for  Christman  after  his  employ¬ 
ment  ceased  (R.  540),  but  also  in  the  peculiar  question 
asked  of  him  on  cross  examination  as  to  whether  there 
was  any  reason  why  he  could  not  leave  Albany  to  take 
a  position  elsewhere  (R.  553). 

Some  question  is  raised  in  Petitioner’s  brief  as  to  the 
extent  of  the  union  activities  of  Wanhope  and  Scanned 
(R.  42).  Considering  their  cases  on  this  question,  it 
will  be  readily  seen  that  both  were  mainstays  of  the 
Guild  Chapter  at  the  Press  Co.  Wanhope’s  activity  is 
mentioned  in  Lewis’  letters  to  Rochester  (R.  688-9);  he 
was  a  member  of  the  Executive  Board  (R.  741,  923) ;  he 
went  to  Troy  to  address  Guild  meetings  (R.  899) ;  re¬ 
spondent’s  witness  Heller  testified  as  to  the  extent  of 
Wanhope’s  Guild  activity  (R.  S97) ;  he  was  on  the  nego¬ 
tiating  committee  which  undertook  consideration  of 
working  conditions  with  the  management  (R.  285,  864) ; 
both  Doran  (R.  1029)  and  Craigie  (R.  959)  admitted  he 
was  instrumental  in  securing  their  membership. 

Scanned  is  named  repeatedly  as  a  leading  figure  in 
endeavoring  to  appeal  to  management  to  comply  with 
the  40-hour  week  (R.  852,  899,  902) ;  he  was  a  former 
president  of  the  Guild  and  a  charter  member  and  an 
extremely  current  member  (R.  351) ;  at  the  time  of  the 
merger  and  the  dismissals  he  was  on  the  Executive  Board 
and  was  thereby  a  Guild  officer  (R.  728) ;  he  solicited  the 
membership  of  Craigie  (R.  959)  and  Raymond  (R.  687) 
in  the  Guild. 

Mowers,  too,  was  active  in  the  Guild  and  became  more 
so  after  the  merger  and  the  leading  figures  had  been 
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discharged  (Scott  excepted).  He  was  elected  chairman 
of  the  Guild  Unit  and  served  as  such  in  the  critical  post- 
merger  (R.  629). 

A  scrutiny  of  the  employment  history  and  capabilities 
of  the  employes  discharged  and  the  immediate  circum¬ 
stances  surrounding  each  discharge  adds  further  sup¬ 
port  to  the  Board’s  finding  that  each  of  the  four  indi¬ 
vidual  interveners  was  discharged  for  Guild  activity. 

Scannell  and  Wanhope,  mainstays  of  the  Guild,  and 
Christman,  Albany  Evening  News  Chapter  President, 
were  each  dropped  at  the  time  of  the  merger  and  each 
was  replaced  by  11011-members  of  the  Guild.  The  first 
two  were  transferred  within  two  months  prior  to  the 
merger  from  the  evening  paper  to  the  morning  paper 
under  circumstances  so  unusual  that  in  each  instance  the 
Guild  protested  to  the  management  (R.  350-2). 

It  was  stated  at  the  time  of  Scannell ’s  transfer  that 
it  was  for  the  purpose  of  bolstering  the  morning  paper 
to  which  he  had  been  transferred,  and  yet  his  position 
was  filled  after  the  merger  by  a  non-Guild  member  whom 
he  replaced  and  whose  re-placement  by  Scannell  was 
considered  an  improvement.  It  is  noteworthy  that  the 
circulation  of  the  morning  paper  (Knickerbocker  Press) 
increased  when  Scannell  joined  it  (R.  390) ;  that  he  was 
complimented  by  the  circulation  manager  of  both  papers 
(R.  391);  that  his  superior,  Hyde,  felt  that  he  was  an 
extremely  valuable  person  (R.  436)  and  that  there  could 
be  no  disagreement  as  to  his  competence  (R.  436).  A 
review’  of  the  testimony  reveals  a  long  record  of  hostility 
to  him  by  Lewds,  culminating  in  his  dismissal  at  the  time 
of  the  merger  and  which  can  only  be  explained  in  the 
light  of  his  Guild  activities. 


The  discriminatory  nature  of  Wanhope ’s  dismissal 
need  hardly  be  argued  on  this  appeal.  He  was  trans¬ 
ferred  to  the  expiring  Knickerbocker  Press  six  weeks 
before  the  merger,  six  weeks  before  the  decease  of  that 
paper.  The  committee  protesting  his  transfer  was  told 
that  a  mature  man  was  needed  to  strengthen  the  Knicker¬ 
bocker  Press  (R.  351),  yet  Hyde  testified  for  the  pub¬ 
lisher  that  while  the  morning  paper  needed  more  report¬ 
ers,  Wanhope  was  not  the  type  needed  at  that  time.  Of 
his  outstanding  merit  and  ability  there  can  be  no  dis¬ 
pute.  At  one  time  Scannell  had  been  instructed  by  Lewis 
to  reserve  Wanhope  for  important  stories  (R.  402) ; 
Eddy  rated  him  as  a  first-class  reporter  and  explained 
why  he  rated  him  so  highly  (R.  615) ;  Record,  the  edi¬ 
torial  writer  for  the  Press  Co.  was  instructed  regularly 
to  write  editorials  praising  articles  which  Wanhope  had 
written  (R.  620).  It  even  appeared  that  Lewis  w^as  so 
impressed  by  Wanhope  that  he  wanted  to  make  him  “  fa¬ 
mous’  ’  (R.  509). 

Wanhope  was  replaced  by  Robert  McCain  (R.  362, 
512-13),  a  non-member  of  the  Guild,  of  short  standing 
on  the  paper.  It  is  obvious  that  the  ‘ 4 complaints’ 9  con¬ 
cerning  Wanhope  which  Petitioner  now  stresses  are  mere 
after-thoughts  and  had  no  bearing  on  his  discharge.11 

Allen  Eddy,  former  editorial  director  referred  to 
Christman  as  a  good,  substantial  all-around  man  (R. 
615).  He  received  constant  praise  for  his  work  (R.  539) 

ii  One  point  which  should  be  clarified  is  petitioner’s  stress  on  the 
statement  that  Wanhope  "deliberately  tried  to  pile  up  overtime”.  It  is 
clear  not  only  from  Wanhope’s  testimony  (R.  532)  but  also  Scannell’s 
(R.  411)  that  there  is  nothing  derogatory  about  the  expression  "pile 
up  overtime”,  that  this  is  merely  an  expression  of  the  employee’s 
preference  to  take  his  overtime  allowance  in  one  stretch. 
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and  the  only  serious  criticism  he  received  was  due  to  the 
fact  that  his  ethical  standard  was  higher  than  that  of 
Lewis  (R.  540).  It  is  noteworthy  that  Heller,  who  had 
been  called  from  Troy  to  Albany  six  weeks  before  the 
merger,  was  assigned  to  City  Hall  in  Christman’s  place, 
despite  a  long  absence  from  Albany,  and  although  Christ¬ 
man  was  so  close  to  the  Mayor  that  after  his  dismissal 
he  was  retained  for  a  short  period  for  the  purpose  of 
doing  editorial  work  for  the  Mayor.  Heller,  too,  had  been 
criticized  for  maintaining  long  hours  in  the  Troy  office 
(R.  549)  but  this  was  not  allowed  to  militate  against  him 
as  it  allegedly  militated  against  Wanhope. 

There  was  no  dispute  as  to  Mowers’  ability.  Even 
under  Lewis,  he  occupied  a  position  in  the  office  which 
signified  that  he  was  considered  a  star  re-write  man 
(R.  626).  However,  his  specialized  work,  feature  stories, 
re-write  and  music  was  taken  from  him.  It  was  grad¬ 
ually  replaced  by  routine  work  including  preparation  of 
radio  broadcasting  columns  (R.  629-30),  the  church  page 
(R.  629)  and  obituaries.  We  need  not  rely  on  Mowers’ 
own  testimony  that  the  obituary  work  was  the  average 
run  ordinarily  given  to  new,  inexperienced  reporters  (R. 
633)  (Mowers  had  had  over  25  years’  newspaper  experi¬ 
ence  (R.  625)  ). 

Eddy  testified  that  obituaries  were  “leg  work”,  the 
type  of  work  ordinarily  given  to  cub  reporters.  Christ¬ 
man  testified  that  when  he  first  came  to  the  newspaper 
he  was  assigned  to  obituaries  and  the  church  page  (R. 
534).  Petitioner’s  witnesses,  called  for  the  contrary  pur¬ 
pose,  nevertheless  supported  the  Board’s  witnesses  in 
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their  characterization  of  this  new  assignment  to 
Mowers.12 

Charles  Mooney  admitted  on  cross  examination  that 
he  would  not  assign  obituaries  to  a  high-salaried  reporter. 
The  witness  Kraft13  sought  to  enhance  the  importance 
of  obituaries  bv  saving  that  he  had  received  “by-lines”14 
on  several  occasions.  On  cross  examination,  however,  he 
admitted  that  he  had  not  frequently  seen  by-lines  on 
obituary  stories  (R.  1013)  and  that  the  first  obituary  on 
which  he  received  a  bv-line  was  written  after  Mowers 
had  resigned.  That  resignation  was  undoubtedly  has¬ 
tened  by  his  assignment  to  the  school  page  shortly  after 
he  became  temporary  chairman  of  the  Guild  Unit. 

Under  these  circumstances  Mowers  as  an  able,  self- 
respecting  newspaper  man  had  no  choice  but  to  resign. 
On  the  assigned  work  he  had  no  opportunity  to  exercise 
his  outstanding  reportorial,  critical  or  writing  abilities. 
His  opportunity  for  employment  elsewhere  in  his  ac¬ 
customed  work  would  steadily  diminish  as  he  continued 
doing  beginner’s  work.  He  stood  to  lose  his  reputation, 
contacts  and  the  facility  gained  from  the  continued  ex¬ 
ercise  of  his  special  talents.  His  salary  made  excessive 
in  the  light  of  his  trivial  duties,  made  him  a  possible  early 
victim  for  salary  reduction  or  discharge  on  grounds 
of  “economy”.  His  future  welfare  demanded  his  resig- 

i-  Laymen  having  no  specialized  knowledge  of  newspaper  work  are 
nevertheless  aware  of  the  fact  that  obituaries,  except  in  rare  instances, 
and  church  and  school  news,  are  of  slight  importance  in  the  pages  of 
their  daily  newspapers.  It  is  almost  a  matter  of  judicial  knowledge. 

13  The  testimony  of  the  witness  Sebring  on  the  importance  of  obitu¬ 
aries  and  similar  work  inherently  lacks  credibility.  His  objectivity  as 
an  expert  is  destroyed  by  his  admission  that  individually  he  believed 
that  firing  for  Guild  activity  was  justified  (R.  812). 

14  A  by-line  is  a  signature  printed  over  an  article  and  is  generally 
considered  a  mark  of  commendation. 


21 


nation.  It  was  the  inevitable  result  of  the  Petitioner’s 
discrimination  against  him,  because  of  his  Guild  activ¬ 
ities.  In  effect  it  was,  as  the  Board  found  it  to  be,  a 
constructive  discharge. 

The  Petitioner  at  the  hearing  held  on  the  complaint 
against  it,  produced  but  little  evidence  to  meet  the  sub¬ 
stantial  proof  placed  on  the  record  by  the  Board’s  wit¬ 
nesses.  It  either  was  unable  to  do  so,  or  it  elected  not 
to  do  so.  The  first  of  these  inferences  is  the  most  prob¬ 
able  one  and  undoubtedly  accounts  for  the  failure  to 
produce  its  most  important  witness,  B.  J.  Lewis.  At 
any  rate,  its  attack  upon  the  Board’s  case  insofar  as  the 
discharges  are  concerned,  is  oblique  and  not  direct. 

In  the  first  place,  Petitioner  contends  that  the  neces¬ 
sary  curtailment  of  its  staff  ipso  facto  justified  the  dis¬ 
charge  of  these  particular  employes.15 

The  Petitioner  thus  ignores  the  Board’s  statutory 
power  and  obligation  to  inquire  into  the  method  of  se¬ 
lecting  employes  for  discharge  in  the  face  of  a  necessary 
curtailment,  when  the  question  is  fairly  raised  that  the 
method  of  selection  was  motivated  by,  and  resulted  from, 
a  desire  to  get  rid  of  particular  employes  for  their  Un¬ 
ion  activities.  The  language  of  the  Act  clearly  gives  the 
Board  such  authority.  The  Congressional  intent  that 
such  authority  be  given  to  the  Board  is  equally  clear.16 

is  This  is  suggested  in  Petitioner’s  answer  (R.  57),  in  the  Petition 
for  Review  (Pars.  29  and  40)  and  in  Petitioner’s  brief. 

Jo  This  would  seem  to  be  clear  in  the  very  statement  of  the  House 
Committee  which  reported  on  the  Act  when  it  was  S.  195S  (House 
Report  1147.  74th  Congress.  First  Session).  At  page  19  the  Committtee 
said  of  what  was  to  become  Section  8  (3)  of  the  Act: 

“The  third  unfair  labor  practice  prohibits  an  employer,  by 
discrimination  in  regard  to  hire  or  tenure  of  employment,  or  any 
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The  Board’s  power  in  this  respect  has  already  been  sus¬ 
tained  by  the  United  States  Supreme  Court  in 

N.  L.  R.  B.  v.  MacKay  Radio  and  Telegraph  Co., 
304  U.  S.  333  (1938). 

In  that  case  the  Company  was  faced  with  the  problem 
of  selecting  26  out  of  31  strikers  to  fill  that  number  of 
vacancies  in  its  employe  force.  Five  of  the  strikers  were 
not  to  be  reinstated  as  an  equivalent  number  of  jobs 
had  been  permanently  filled  by  new  employes.  The  Board 
found  that  the  five  not  reinstated  were  so  treated  because 
they  had  been  among  the  most  active  and  militant  union 
members.  The  Board’s  order  of  reinstatement  was  ul¬ 
timately  sustained  by  the  Supreme  Court. 

In  principle  there  is  no  distinction  between  the  dis¬ 
crimination  practised  in  the  re-hire  of  the  MacKay 
strikers  and  the  discrimination  practised  by  the  Peti¬ 
tioner  in  the  discharge  of  Guild  members. 

In  each  of  the  following  cases  dismissals  necessi¬ 
tated  by  changes  in  operation  were  nevertheless  found 
by  the  Board  to  have  been  discriminate ry  in  respect  to 
particular  employes,  and  the  Board’s  order  of  reinstate¬ 
ment  was  sustained  by  the  Courts : 

N.  L.  R.  B.  v.  Louisville  Refining  Co.,  102  F.  (2d) 
678  (CCA  6,  1939) ; 

Burlington  Dyeing  &  Finishing  Co.  v.  N.  L.  R. 
B.,  104  F.  (2d)  736  (CCA  4,  1939). 

term  of  condition  of  employment,  to  encourage  or  discourage 
membership  in  any  labor  organization.  *  *  *  This  interfer¬ 

ence  may  be  present  in  a  variety  of  situations  in  this  connection, 
such  as  discrimination  in  discharge,  lay  off.  demotion  or  transfer, 
forced  resignation,  division  of  work;  in  reinstatement  or  hire 
following  a  technical  change  in  corporate  structure,  a  strike, 
lockout,  temporary  lay  off,  or  a  transfer  of  the  plant.” 
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In  the  second  place,  the  Petitioner  advances  the 
unique  contention  (Brief  99  to  103  incl.)  that  the  allega¬ 
tions  stated  in  its  answer  by  way  of  justification  for 
the  discharge  of  its  employes,  should  be  accepted  at  face 
value  without  inquiry  or  proof.  The  answer  (R.  53-55 
incl.)  sets  forth  that  the  department  heads  were  charged 
with  retaining  after  the  merger  those  employes 

‘‘whom  they  regarded  as  best  fitted  for  the  situ¬ 
ations  to  which  they  were  assigned,” 

and  that  B.  J.  Lewis  as  editorial  director  was  instructed 

“to  select  his  staff  solely  on  the  basis  of  fitness 
and  merit,” 

and  that 

“he  made  his  selections  on  his  judgment  as  to  fit¬ 
ness  and  merit,  without  reference  to  whether  any 
individual  retained  or  discharged  was  or  was  not 
a  member  of  the  Tri-City  Newspaper  Guild  or  any 
other  organizaton.” 

However,  the  Petitioner  refused  to  submit  any  proof 
of  this.  The  Petitioner’s  brief  concedes  this,  saying 
that 

“What  the  Petitioner  refused  to  do  was  to  as¬ 
sent  to  a  direct  infringement  of  the  guarantee  of  a 
free  press,  by  laying  before  the  Board  for  its  re¬ 
view  the  application  of  the  criteria  to  the  persons 
named  in  the  complaint.  Had  it  done  this  the  Pe- 
tioner  would  have  surrendered  to  an  external 
agency  of  the  Government  the  final  responsibility 
and  control  over  the  editorial  policies  of  its  news¬ 
paper.” 
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The  First  Amendment  is  invoked  by  the  Petitioner 
as  a  self-imposed  bar  to  proving  the  defense  raised  in 
its  answer.  No  authority  is  cited  which  supports  this 
proposition,  in  fact,  the  Supreme  Court  has  already  held 
that  the  NLRA  is  applicable  to  the  newspaper  industry’ 
and  that  editorial  employes  discharged  for  Guild  activ¬ 
ities  are  subject  to  reinstatement.17 

In  the  Associated  Press  case  the  Board  did  exactly 
what  the  Petitioner  here  says  infringes  upon  freedom  of 
the  press.  The  Board  before  reinstating  Watson,  in¬ 
quired  into  his  Guild  activities,  his  charge  that  he  was 
discriminated  against  because  of  these  activities,  and 
into  the  ostensible  reason  for  his  discharge.  After  doing 
so,  the  Board  refused  to  accept  the  ostensible  reason  and 
found  that  the  actual  motive  for  his  discharge  was  his 
Guild  activities.  The  Supreme  Court  found  no  Consti¬ 
tutional  bar  to  the  Board’s  inquiry  into  the  motives  of 
the  Respondent  and  into  the  alleged  reason  for  the  dis¬ 
charge.  The  Board  has  not,  as  the  Petitioner  repeatedly 
contends,  “  substituted  its  judgment  for  that  of  the  pub¬ 
lisher  in  the  selection  and  assignment  to  work  of  mem¬ 
bers  of  the  editorial  staff  of  Petitioner’s  newspaper.” 
It  has  the  right,  however,  and  moreover  the  duty,  to  ex¬ 
amine  that  judgment  in  the  case  of  the  discharge  of  an 
employe,  to  determine  whether  such  discharge  was  in 
violation  of  the  Act.18 


17  Associated  Press  v.  N.  L.  R.  B.,  301  U.  S.  103  (1937). 

18  Cases  in  which  the  Courts  have  sustained  the  Board’s  inquiry  into 
the  motives  for  discharging  employes  include: 

y.  L.  R.  B.  v.  Willard .  Inc.,  98  F.  (2d)  244;  68  Ap.  D.  C.  372 
(1938);  N.  L.  R.  B.  v.  Colten,  105  F.  (2d)  179  (C.  C.  A.  6. 
1939);  Botany  Worsted  Mills  v.  N.  L.  R.  B.,  106  F.  (2d)  263 
(C.  C.  A.  3,  1939);  N.  L.  R.  B.  v.  Fashion  Piece  Dye  Works , 
100  F.  (2d)  305  (C.  C.  A.  1938);  N,  L.  R.  B.  v.  Lund,  103  F. 
(2d)  S15  (C.  C.  A.  8). 
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POINT  II. 

Collateral  contentions  of  Petitioner  are  not  only 
without  merit,  but  tend  to  substantiate  the  Board’s 
order. 


A.  The  record  shows  that  the  Guild  is  a  Labor  Or¬ 
ganization. 

There  is  uncontradicted  evidence  in  the  record  that 
the  Tri-Citv  Newspaper  Guild  dealt  or  endeavored  to 
deal  with  Petitioner  concerning  grievances  (e.  g.  R.  322), 
labor  disputes  (e.  g.  R.  358),  wages  (see  e.  g.  R.  583,  666, 
763,  referring  to  wage  increases)  hours  of  employment 
(e.  g.  R.  549,  R.  584)  and  conditions  of  work  (e.  g.  R.  356). 
Board’s  Exhibit  55,  the  Constitution  of  the  American 
Newspaper  Guild  (under  which  the  Tri-City  Guild  oper¬ 
ates,  R.  274)  clearly  indicates  the  purpose  and  the  func¬ 
tions  of  the  Guild.  Throughout  its  provisions,  this  is 
made  apparent,  and  especially  so  in  Articles  XVIII  and 
XIX,  dealing  respectively  with  ‘‘Collective  Bargaining” 
and  Strike. 

Petitioner  contended  in  its  answer  (R.58)  and  its 
exceptions  to  the  Trial  Examiner’s  Intermediate  Report 
that  the  Guild  was  not  a  “Labor  Organization ”  within 
the  meaning  of  Section  2(5)  of  the  Act.  In  paragraphs 
17  and  18  of  the  Petition  for  Review  reference  is  made 
to  the  allegations  originally  constituting  the  basis  for 
this  contention,  but  the  point  seems  to  be  dropped  since 
no  conclusion  appears  now  to  be  drawn  from  those 
allegations.  Briefly,  Petitioner’s  contention  comes  to  this: 
that  since  the  Guild  has  expressed  opinions  on  matters 
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not  directly  pertaining  to  collective  bargaining,  it  has 
disqualified  itself  from  acting  as  an  agent  in  collective 
bargaining  and  does  not  enjoy  the  protection  afforded 
by  the  Act. 

The  argument  is  manifestly  absurd.  It  is  based  in 
part  on  the  false  premise  that  individual  members  of 
the  Guild  are  bound  to  support  its  policies  on  questions 
not  directly  pertaining  to  collective  bargaining  or  union 
organization.10  The  specific  provisions  of  the  Act,  on 
their  face,  make  it  clear  that  an  organization  need  not 
be  constituted  exclusively  for  the  purpose  of  dealing  with 
an  employer  on  questions  of  working  conditions,  wages, 
etc.  Section  2(5)  states  plainly 

“the  term  ‘labor  organization’  means  any  or¬ 
ganization  or  any  kind  *  *  *  in  which  employees 
participate  and  which  exists  for  the  purpose,  in 
whole  or  in  party  of  dealing  with  employers  con¬ 
cerning  grievances,  labor  dispute,  wages,  rates  of 
pay,  hours  of  employment,  or  conditions  of  work.” 

The  Record  shows,  as  pointed  out  above,  that  the 
Guild  dealt  with  the  management  on  all  of  the  subjects 
listed  in  Section  2(5). 

B.  The  Record  Shows  no  Bias  or  Prejudice  by  the 
Board  in  Reaching  its  Decision. 

Petitioner’s  assertions  with  respect  to  “prejudice”  of 
the  Board  are  so  clearly  without  substance  that  they 


19  This  statement  is  made  in  Petitioner’s  Brief  at  p.  104.  The 
Constitution  of  the  Guild  is  in  evidence.  Board  exhibit  55,  and  it  dis¬ 
poses  unequivocably  of  the  assertion:  Article  II,  Section  6  relating  to 
eligibility  makes  it  clear  not  only  that  individuals  otherwise  eligible 
shall  not  be  barred  because  of  political  convictions,  but  that  nothing 
written  for  publication  by  any  person  shall  have  any  bearing  on  his 
eligibility. 
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demonstrate  a  lack  of  faith  in  the  merits  of  its  own  case. 
The  record  of  more  than  twelve  hundred  printed  pages 
was  so  barren  of  any  indication  of  bias  that  Petitioner 
was  compelled  to  venture  a  step  that  has  already  met 
with  the  unanimous  disapproval  of  this  court.  It  de¬ 
voted  twenty-five  of  the  forty  pages  of  its  brief  originally 
addressed  to  this  point,  to  testimony  relating  to  the  con¬ 
duct  of  Board  employees  having  no  connection  with  this 
proceeding.  On  motion  of  the  Board  this  matter  has 
already  been  stricken  from  Petitioner’s  brief.  For  the 
most  part  what  remains  is  no  more  than  an  attempt  to 
substitute  the  Petitioner’s  reasoning  on  the  evidence  for 
the  Board’s. 

Another  instance  of  the  Petitioner’s  inability  to  sup¬ 
port  its  claim  of  bias  is  its  reliance  on  two  statements 
by  the  Board’s  counsel  at  the  beginning  of  the  hearing 
to  the  effect  that  the  Board  “says”  that  both  companies 
have  violated  the  Act  (Pet.  Br.  51).  These  statements 
actually  go  no  further  than  the  Amended  Complaint  it¬ 
self,  wherein  the  Board  “alleges”  the  various  acts  and 
practices  of  Petitioner  which  were  in  violation  of  the 
Act  (R.  1132-1139).  The  endeavor  to  draw  an  inference 
of  bias  from  a  statement  of  trial  counsel  which  merely 
stated  the  substance  of  the  complaint  in  connection  with 
an  argument  before  the  Trial  Examiner  relative  to  the 
order  of  introducing  evidence  is  palpably  absurd. 

C.  The  Record  Shows  no  Collusion  Between  the  Guild 
and  the  Board. 

Petitioner’s  effort  to  erect  a  structure  which  could 
enable  it  to  contend  that  there  was  some  illicit  connec- 
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tion  between  the  Board  and  the  Guild  (e.  g.  Pet.  Br.  8, 
:>0,  55-7)  led  it  to  make  a  serious  misstatement  of  fact 
in  its  verified  Petition  for  Review.  It  was  stated  there 
that  the  Guild  excepted  to  the  Trial  Examiner’s  Report 
only  insofar  as  it  recommended  the  dismissal  of  Mowers 
(R.  14)  and  that 

“On  July  18,  1939,  the  Board  entered  its  order 
granting  to  the  Guild  all  that  the  Guild  asked  for 
against  this  Petitioner  and  the  Gannet  Company 
as  that  request  was  made  in  the  Guild’s  exceptions 
and  oral  argument  before  the  Board”  (R.  15). 

The  Record  itself  demonstrates  that  the  Guild  ex¬ 
cepted  not  only  to  the  dismissal  of  the  charges  as  to 
Mowers,  but  also  as  to  John  G.  Andrews  (R.  1158).  And 
the  decision  and  order  of  the  Board  upheld  the  Exam¬ 
iner’s  findings  as  to  Andrews  (R.  1227)  and  dismissed  the 
allegations  of  the  complaint  as  to  him  (R.  1232). 

This  dismissal  of  the  charges  as  to  Andrews,  and 
the  Trial  Examiner’s  dismissal  of  the  charges  as  to  Leon¬ 
ard  and  Jackson,  are  hardly  consistent  with  a  claim  of 
‘ ‘ pre judgment.”  Xo  testimony  appears  in  the  record 
that  there  was  any  improper  relationship  between  the 
Guild  and  the  Board.  Fales,  President  of  the  Guild,  flatly 
denied  that  assurances  had  been  made  to  the  Guild  that 
they  could  not  lose  the  case  (R.  490-491).  She  further 
made  it  clear  that  the  Guild’s  refusal  to  submit  the  dis¬ 
criminatory  discharges  to  arbitration  was  motivated  by 
a  desire  to  place  the  questions  before  an  agency  set  up 
by  law  to  determine  such  disputes,  and  which  had  the 
power  of  subpoena  (R.  442).  Moreover,  the  Guild  did 
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not  want  to  waive  the  right  to  challenge  such  dismissals 
as  might  follow  an  arbitrator’s  decision  (R.  442-3). 

Intervenor  submits  that  this  court  should  draw  the 
same  inferences  from  Petitioner’s  effort  to  deny  the 
Guild  the  status  of  a  labor  organization,  and  its  evident 
attempts  to  avoid  consideration  of  the  merits  of  the  case 
as  were  drawn  in  International  Association  of  Machin¬ 
ists  No.  35  v.  N .  L.  R.  B.,  5  Lab.  Eel.  Rep.  335  (D.  C.  App. 
1939).  There  the  employer  in  its  answer  made  the  fan¬ 
tastic  claim  that  it  had  no  obligations  under  the  Act  to 
deal  with  a  union  affiliated  with  the  C.  I.  0.  because  the 
latter  allegedly  was  not  a  labor  organization,  but  w^as  a 
conspiracy  to  seize  the  industrial  plants  of  the  country. 
This  court  properly  did  more  than  reject  that  argument : 
it  found  in  it  an  indication  of  continuing  hostility  and 
opposition  to  the  self-organization  of  its  employees 
which  tended  to  substantiate  the  Labor  Board’s  findings. 

Conclusion. 

It  is  respectfully  submitted  that  the  petition  to  set 
aside  the  Board’s  order  should  be  denied,  and  that  the 
order  of  the  Board  should  be  enforced  in  full. 

Abraham  J.  Isserman, 
Attorney  for  Intervenors, 

24  Commerce  St.,  Newark,  N.  J. 
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In  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia 


No.  74S4 — Special  Calendar 

Gannett  Co.,  Inc.,  petitioner 

v. 

National  Labor  Relations  Board,  respondent 

ON  PETITION  TO  SET  ASIDE  AND  ON  REQUEST  FOR  ENFORCEMENT 
OF  AN  ORDER  OF  THE  NATIONAL  LABOR  RELATIONS  BOARD 


BRIEF  FOR  THE  NATIONAL  LABOR  RELATIONS  BOARD 


JURISDICTION 

This  case  comes  before  the  Court  upon  petition  of  Gannett 
Co.,  Inc.,  pursuant  to  Section  10  (f)  of  the  National  Labor 
Relations  Act  (49  St  at.  449;  29  U.  S.  C..  sec.  151,  et  seq.)  to 
review  and  set  aside  an  order  issued  by  the  National  Labor 
Relations  Board  under  Section  10  (c)  of  the  Act  against 
Gannett  Co.  and  its  operating  subsidiary.  Press  Co.,  Inc.  The 
Board’s  decision,  including  its  findings  of  fact,  conclusions  of 
law,  and  order,  is  set  forth  at  pages  1211  to  1232  of  the  record, 
and  is  reported  at  13  N.  L.  IL  B.  630.  In  its  answer  to  the 
petition  to  review,  the  Board  has  requested  enforcement  of  its 
order  ( R.  37). 

The  jurisdiction  of  the  Court  is  based  upon  Section  10  (e) 
and  (f)  of  the  Act.  Gannett  Co.  is  a  New  York  corporation 
holding  stock  in  numerous  operating  subsidiaries  engaged  in 
the  publication  of  newspapers  and  in  radio  broadcasting  in  the 
eastern  part  of  the  Limed  States.  In  addition  to  its  interest 
in  these  operating  subsidiaries.  Gannett  Co.  itself  publishes 
two  daily  newspapers  in  the  city  of  Rochester.  New  York. 
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PRELIMINARY  STATEMENT 

The  single  question  presented  by  this  petition  to  review  is 
whether  there  is  substantial  evidence  in  the  record  to  support 
the  Board's  finding  that  petitioner  is  an  employer  within  the 
meaning  of  Section  2  (2)  of  the  Act  and  thus  subject  to  the 
Board’s  order  remedying  the  unfair  labor  practices  involved. 
The  questions  of  the  Board's  jurisdiction,  the  unfair  labor 
practices,  and  the  substantive  validity  of  the  Board’s  order, 
are  treated  in  the  Board's  brief  in  the  companion  case.  No. 
7j(S2,  Press  Co..  Inc.,  v.  National  Labor  Relations  Board ,  to  be 
filed  hereafter. 

STATEMENT  OF  THE  CASE 

Proceedings  before  the  Board 

For  a  full  statement  of  the  proceedings  leading  to  the  order 
of  the  Board  here  involved,  the  Court  is  respectfully  referred 
to  the  statement  of  the  case  set  forth  in  the  Board's  brief  in 
No.  7\S2.  Briefly  summarized,  these  proceedings  were  as 
follows:  Upon  the  filing  of  charges  with  the  Board  by  the 
Tri-City  Newspaper  Guild  of  Albany,  Troy,  and  Schenectady. 
New  York,  a  labor  organization,  alleging  that  Gannett  Co. 
and  Press  Co.,  its  operating  subsidiary,  had  engaged  in  certain 
unfair  labor  practices  affecting  commerce,  the  Board  issued  its 
complaint  and  notice  of  hearing,  dated  August  13.  1937.  against 
both  companies  (R.  45-46).  Petitioner  and  Press  Co.  there¬ 
after  filed  separate  answers,  dated  August  24.  1937.  denying 
the  material  allegations  of  the  complaint  and  raising  several 
constitutional  objections  (R.  51,  59).  In  October  and  Decem¬ 
ber  1937.  and  in  January  1938.  a  hearing  was  held  before  a 
Trial  Examiner  of  the  Board.  Both  Gannett  Co.  and  Press  Co. 
appeared  and  were  represented  by  counsel.  Full  opportunity 
was  afforded  all  parties  to  adduce  evidence  and  to  examine 
and  cross  examine  witnesses.  On  May  12.  193S,  the  Trial 
Examiner  filed  his  Intermediate  Report  (R.  1136),  to  which 
exceptions  were  later  filed  by  all  parties  (R.  1157.  1159.  1171). 
Following  oral  argument  by  the  parties,  the  Board,  on  July  49; 
1939.  rendered  its  decision  and  order  (R.  1211). 
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In  its  decision  the  Board  found  that  petitioner  is  a  New  York 
corporation  owning  all  the  voting  stock  and  50  percent  of  the 
outstanding  preferred  stock  of  its  operating  subsidiary,  Press 
Co.  Through  unified  management,  ownership,  and  control, 
petitioner  acts  directly  and  indirectly  for  its  subsidiary  and 
hence  is  an  “employer”  within  the  meaning  of  Section  2  (2) 
of  the  Act.  The  Board  found  that  officials  of  Press  Co.  engaged 
in  surveillance  of  Guild  meetings  and  activities,  expressed  hos- 
tility  and  strong  opposition  to  its  organization  of  their  em¬ 
ployees,  and,  upon  a  retrenchment  in  the  staff  they  discrimi- 
natorily  discharged  three  employees  and  later  discriminatorily 
altered  the  duties  of  a  fourth  so  as  to  induce  his  resignation, 
thereby  violating  Section  S  (3)  and  (1)  of  the  Act.  The  Board 
ordered  petitioner  and  its  operating  subsidiary.  Press  Co.,  to 
cease  and  desist  from  the  unfair  labor  practices  found,  to  offer 
reinstatement  with  back  pay  to  the  employees  discriminated 
against,  and  to  post  appropriate  notices  (R.  1211-1232). 

SUMMARY  OF  ARGUMENT 

I.  The  Board  properly  held  petitioner  to  be  an  employer 
within  the  meaning  of  Section  2  (2)  of  the  Act. 

II.  The  cease  and  desist  and  the  affirmative  provisions  of  the 
Board’s  order  were  properly  directed  against  petitioner  as  well 
as  against  Press  Co. 

ARGUMENT 
Point  I 

The  Board  properly  held  petitioner  to  be  an  employer  within 
the  meaning  of  Section  2  (2)  of  the  Act 

Because  the  recital  in  petitioner’s  brief  of  the  facts  upon 
which  the  Board  based  its  finding  that  Gannett  Co.  is  an 
employer  within  the  meaning  of  Section  2  (2)1  of  the  Act 
(pp.  6.  9)  is  marked  by  important  omissions,  as  well  as  errone¬ 
ous  statements  of  fact,  we  deem  it  necessary  to  set  forth  in 

1  Section  2  (2)  of  the  Act  provides  that  the  term  “employer”  as  used  in 
the,  Act  .  .  includes  any  person  acting  in  the  interest  of  an  employer, 
directly  or  indirectly  .  .  .” 
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some  detail  the  evidence  which  supports  the  Board's  conclusion. 
That  evidence  is  for  the  most  part  undisputed.  We  shall  see 
that  the  three  factors  mentioned  by  petitioner  as  constituting 
‘The  entire  case  of  the  Board"  are  but  some  of  the  numerous 
considerations  which  impelled  the  Board  to  find  that  Gannett 
Co.,  as  well  as  Press  Co.,  engaged  in  the  unfair  labor  practices 
as  an  employer  and  was  subject  to  issuance  of  an  order  based 
upon  those  practices. 

Petitioner,  Gannett  Co.,  Inc.,  is  the  principal  corpora¬ 
tion  of  the  Gannett  group  of  newspapers,  which  operates 
throughout  the  East  and  in  the  Middle  West.  Petitioner  owns 
all  the  outstanding  common  or  voting  stock  and  50  percent 
of  the  outstanding  preferred  stock  of  the  Press  Co.,  its  Albany, 
New  York,  operating  subsidiary  (R.  101).  In  addition,  Gan¬ 
nett  Co.,  owns  and  controls  a  majority  of  the  capital  or  voting 
stock  of  numerous  other  corporations  of  the  Gannett  chain. 
These  corporations  in  turn  own  and  publish  approximately  19 
newspapers  (Bd.  Exh.  14).-  Gannett  Co.,  through  itself  or 

^According  to  reports  and  schedules  tiled  with  the  Securities  and  Ex- 
hcange  Commission  on  April  19.  11)37.  Gannett  Co.,  Inc.,  controls  the 
following  corporations  (Bd.  Exh.  7)  : 

(a)  Wholly  owned  Subsidiary  Companies — Consolidated: 

Elmira  Star-Gazette.  Inc. 

Ithaca  Journal-News,  Inc. 

Northwestern  Publishing  Company. 

The  Press  Co..  Inc. 

The  Saratogian,  Inc. 

(b)  Controlled  Companies — Not  Consolidated: 

The  Beacon  News  Co.,  Inc. 

Elmira  Star-Gazette,  Inc. 

The  Hartford  Times.  Incorporated. 

Malone  Telegram,  Inc. 

The  Newburgh  News  Printing  and  Publishing  Co. 

Ogdensburg  Publishing  Co.,  Inc. 

Plainfield  Courier-News  Co. 

Utica  Observer-Dispatch,  Inc. 

WHEC.  Inc. 

In  addition  to  the  above,  Gannett  Co.,  Inc.,  owns  40  percent  of  the 
voting  stock  of  the  Glean  Times-Herald  Corp.  (Bd.  Exh.  14).  A  portion 
of  a  supplement  to  a  registration  statement  filed  by  Gannett  Co.,  Inc., 
with  the  Securities  and  Exchange  Commission  on  June  27.  1036  (Bd.  Exh. 
9),  states:  “The  Company  and  its  subsidiaries  publish  IS  newspapers  of 
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through  its  subsidiaries,  also  has  an  interest  in  five  radio 
broadcasting  stations,  and  operates  the  studio  for  a  sixth.3 
The  structure  of  the  Gannett  chain  may  be  more  readily  seen 
by  an  examination  of  the  chart  which  is  printed  as  an  appendix 
to  this  brief. 

An  examination  of  the  financial  structure  of  the  chain  re¬ 
veals  the  close  interrelationship  and  centralized  control  of  the 
various  firms  composing  it.  The  dominant  figure  in  the  or¬ 
ganization  is  Frank  E.  Gannett,  who  controls  more  than  98 

which  13  arc  daily.  1  Sunday,  and  4  daily  and  Sunday,  distributed  in  13 
cities  located  in  the  States  of  New  York.  New  Jersey,  Connecticut,  and 
Illinois,  and  operate  one  broadcasting  station  and  supply  practically  all  the 
programs  for  another  broadcasting  station,  both  such  stations  being  located 
in  New  York  State.  These  are  as  follows: 

New  York  State: 

Albany  Knickerbocker-Press  (Daily). 

Albany  Knickerbocker-Press  (Sunday). 

Albany  Evening  News. 

Beacon  News. 

Newburgh  News. 

Elmira  Star-Gazette. 

Elmira  Advertiser. 

Elmira  Telegram  (Sunday). 

Ithaca  Journal. 

Malone  Telegram. 

Ogdensburg  Journal. 

Rochester  Democrat  and  Chronicle  (Daily). 

Rochester  Democrat  and  Chronicle  (Sunday). 

Rochester  Times-Union. 

The  Saratogian. 

Utica  Observer-Dispatch  (Daily). 

Utica  Observer-Dispatch  (Sunday). 

Utica  Daily  Press. 

WHEC,  Rochester  (owned  and  operated  by  WBEC.  Inc.). 

WESG.  studio  at  Elmira  operated  by  Elmira  Star-Gazette,  Inc. 

Connecticut : 

Hartford  Times. 

Illinois : 

Danville  Commercial-News  (Evening -average  5-day  week). 

Danville  Commercial-News  (Saturday  only). 

Danville  Commercial-News  (Sunday). 

New  Jersey: 

Plainfield  Courier-News.” 

3 WOKO.  WABY  (Albany.  N.  Y.),  WTHT  (Hartford.  Conn.),  WHDL 
(Olean,  N.  Y.),  WHEC  (Rochester,  N.  Y.),  WESG  (Elmira,  N.  Y.) 
(Bd.  Exh.  14). 
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percent  of  the  voting  stock  of  petitioner,  the  holding  com¬ 
pany/  Frank  E.  Gannett  is  also  president  and  director  of 
each  of  the  subsidiaries  except  one  (R.  184-185,  190-191, 
Bd.  Ex.  14). 5  Frank  E.  Tripp  and  H.  W.  Cruickshank.  direc¬ 
tors  and.  respectively,  vice  president  and  secretary  of  peti¬ 
tioner,  are  likewise  officers  and  directors  of  nine  of  the  sub¬ 
sidiary  corporations,  and  Gannett  and  Cruickshank  arc  also 
officers  and  directors  in  three  additional  subsidiaries  (R.  1S4- 
191,  Bd.  Ex.  14).  There  is  an  interlocking  directorate  among 
ten  of  the  twelve  publishing  firms  controlled  by  Gannett  Co., 
Inc.,  including  the  Press  Co.,  and  also  radio  station  WHEC 
(id.). 

Gannett  Co.  participates  actively  in  the  direction  and  con¬ 
trol  of  the  newspapers  operated  by  its  subsidiaries.  Semi¬ 
annual  conferences  of  the  executives  and  editors  of  its  various 
newspapers  are  held  in  Rochester,  New  York,  during  which 
common  problems  of  operation  are  discussed.  Both  Scannell 
and  Hyde,  editors  employed  by  Press  Co.,  testified  that  they 
attended  these  conferences;  B.  J.  Lewis,  editorial  director  of 
the  Albany  subsidiary  and  a  principal  participant  in  the  unfair 
labor  practices  is  likewise  listed  as  having  been  in  attendance 
at  one  of  these  meetings  (R.  37S,  419.  Bd.  Ex.  32).  At 
these  conferences  President  Gannett  and  his  advisers  outline 
for  the  assembled  editors  of  the  chain  their  view’s  on  labor 
relations,0  advertising,  production  costs,  and  other  subjects  of 
concern  in  the  publication  of  the  Gannett  papers.  “Clinics” 
or  group  discussions  are  held  for  executives  of  both  the  larger 


4  In  addition  to  its  functions  as  holding  company  for  tlic  Gannett  in¬ 
terests,  Gannett  Co.,  Inc.,  publishes  two  daily  papers  in  Rochester,  New 
York  (R.  23). 

3 Glean  (N.  Y.)  Times-Herald,  in  which  Gannett  Co.,  Inc.,  controls 
only  40  percent  of  the  voting  stock  (R.  1SS,  Bd.  Ex.  14). 

*  At  the  Spring  1037  conference  for  officials  of  the  Gannett  papers,  Frank 
E.  Gannett  is  reported  as  stating  that  he  “was  not  opposed  to  the  Guild, 
but  he  was  discouraged  by  some  developments.  He  felt  it  is  working  in 
some  ways  against  the  interest  of  the  worker.  He  said  he  may  visit  the 
papers  this  summer  and  explain  again  the  purpose  of  the  Gannett  News¬ 
papers  Foundation.  He  fears  in  some  cases  the  Guild  lessens  the  interest 
of  newspapermen  in  their  work  and  the  capable  worker  will  suffer  for  the 
deficiencies  of  the  incapable.  He  sees  closed  shop  in  newsroom  as  serious 
threat  to  press  freedom  and  also  fears  increasing  demands  on  hours  and 
wages  will  threaten  the  life  of  many  papers.”  (Bd.  Ex.  32,  R.  2114.) 


and  smaller  papers  of  the  chain.  At  these  discussions  officials 
of  the  “central  office”  expound  their  views  (R.  2116,  Bd. 
Ex.  32).  Similar  conferences  were  held  for  the  publishers  and 
advertising  managers  of  the  chain.  (Bd.  Ex.  52-B,  R.  225S; 
Bd.  Ex.  47- A,  R.  2216,  2220), 

Gannett  Co.  issues  a  number  of  publications  for  circulation 
among  its  subsidiaries.  The  house  organ  of  the  chain  is  the 
monthly  “Gannetteer”  which  contains  news  and  features  de¬ 
scribing  the  operations  of  the  various  newspapers  and  other 
subsidiaries  in  the  Gannett  Group  (Bd.  Exs.  46-54).  Its 
masthead  bears  the  phrase,  “Published  by  the  News  and  Edi¬ 
torial  Office  of  the  Gannett  Newspapers.”  A  periodical  of  a 
less  public  nature  is  “The  Bulletin”  which  bears  the  legend, 
“for  executives  of  the  Gannett  newspapers  and  to  be  kept  con¬ 
fidential  within  the  organization.”  The  July  1937  issue,  which 
was  received  in  evidence,  is  devoted  to  the  proceedings  of  the 
Spring  1937  conference  of  the  Gannett  executives  (Bd.  Ex.  32, 
R.  2116).  A  uniform  style  book  is  issued  by  the  Gannett  Co. 
for  distribution  to  all  editors,  copy  readers,  and  reporters  of 
its  affiliated  newspapers  (Bd.  Ex.  28,  R.  183,  166).  Its 
revision  was  one  of  the  topics  of  discussion  at  the  Spring 
conference  (Bd.  Ex.  32,  R.  2116).  “Rules  of  practice”  are  also 
mentioned  as  having  been  discussed  at  the  conference  (Bd.  Ex. 
32,  R.  2115).  That  there  are  such  rules  of  practice,  and  that 
they  are  binding  upon  all  the  papers  of  the  Gannett  group, 
may  also  be  inferred  from  the  testimony  of  Publisher  McDon¬ 
ald  of  the  Press  Co.  that  he  issued  orders  to  his  subordinates 
emphasizing  “the  necessity  of  strict  adherence  to  the  bulletin 
which  is  being  universally  adopted  by  all  our  papers  as  a  result 
of  an  order  from  the  general  manager,”  who  was  identified  as 
Prank  Tripp  (R.  1116,  Bd.  Exhs.  51-A,  51-B,  R.  2248,  2252). 7 

There  is  evidence  of  some  interchange  of  services  among  the 
various  Gannett  papers  and  between  the  subsidiaries  and  the 
“central  office.”  Scannell,  formerly  city  editor  of  the  Gannett 
Albany  papers,  testified  that  shortly  after  he  started  working 
for  Press  Co.  his  superior,  Plummer,  gave  him  a  list  of  the 
addresses  and  the  day  and  night  telephone  numbers  of  execu- 

7  Mr.  Tripp’s  multifarious  activities  as  an  officer  of  the  Gannett  chain 
have  been  noted  above,  p.  6. 

21268S — 40 - 2 


s  ; 

tives  of  the  Gannett  chain  in  various  cities,  including  Hartford, 
Plainfield,  Elmira.  Malone,  and  Ithaca  (R.  399).  The  Albany 
papers  occasionally  covered  news  stories  for  their  sister  papers 
in  the  chain  and  in  return  received  similar  services,  without 
cost  to  the  paper  making  the  request  (R.  397-399,  181). 
Mats  are  sometimes  sent  from  Albany  to  petitioners  Saratoga. 
New  York,  subsidiary,  which  has  no  engraving  department 
(R.  181).  Articles  by  the  farm  editor  of  the  Gannett  chain 
are  received  weekly  from  Rochester  and  reprinted  by  the 
Albany  papers  without  cost  to  the  subsidiary  (R.  182).  Press 
Co.  makes  free  use  of  the  editorials  printed  in  the  Rochester 
papers  published  by  petitioner  (R.  619,  621-622).  A  fleet  of 
modern  airplanes,  maintained  by  the  Gannett  chain  under 
the  direction  of  a  chief  pilot,  insures  rapid  and  thorough 
coverage  of  fast-breaking  news  to  each  newspaper  in  the 
Group.  Frequent  reference  to  the  activities  of  this  air  service 
may  be  found  in  the  issues  of  the  monthly  house  organ  (Bd. 
Exhs.  48-A,  49,  50-B,  51-A,  52-B,  53-A,  53-B,  R.  2224,  2232, 
2242,  2259,  2264-2265). 

The  central  office  of  Gannett  Co.  maintains  a  staff  of  special¬ 
ists  in  the  advertising,  circulation,  editorial,  and  mechanical 
fields  to  advise  and  assist  the  various  newspapers  affiliated 
with  Gannett  Co.  in  the  solution  of  their  common  problems. 
A.  V.  Atwood,  associate  editor  of  the  parent  corporation,  serves 
in  this  capacity  as  editorial  specialist  for  the  Gannett  subsid¬ 
iaries  (petitioner's  brief,  p.  3,  R.  266,  268,  613).  Petitioner, 
while  not  denying  the  existence  of  this  specialist  service  offered 
by  the  Gannett  central  office,  asserts  that  it  is  advisory  only 
(R.  23).  The  record  is  to  the  contrary.  Scannell  testified  that 
as  editor  of  the  Press  Co.  he  received  instructions  from  Atwood 
of  the  Rochester  office  relating  to  the  handling  of  news  in  the 
Albany  papers  (R.  397).  Likewise,  Record,  one  of  petitioner's 
own  witnesses,  testified  that  Atwood  gave  him  instructions  as 
to  the  reprinting  in  the  Knickerbocker  Press  of  editorials  from 
other  Gannett  papers,  together  with  suggestions  for  additional 
editorials  (R.  621-622).  Control  by  the  central  office  of  the 
advertising  policy  of  the  subsidiaries  is  seen  in  the  receipt  by 
the  Press  Co.  from  the  Rochester  offices,  shortly  after  the 
repeal  of  prohibition,  of  a  prepared  story,  with  a  specified 
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heading  attached,  announcing  the  policy  as  to  liquor  advertis¬ 
ing  to  be  followed  by  the  Albany  papers  (R.  426). 

The  evidence  thus  clearly  indicates  that  petitioner,  the 
parent  corporation,  determined  the  news,  editorial,  and  ad¬ 
vertising  policies  of  the  Albany  papers.  But  petitioner  exer¬ 
cised  an  even  more  potent  form  of  dominance — control  over 
the  budget.  This  domination  was  apparent  even  in  such 
minor  matters  as  the  obtaining  of  photographic  equipment. 
Press  Co.  photographers  were  refused  new  cameras  because 
Publisher  McDonald  had  orders  from  the  central  offices  not 
to  make  any  purchases  or  spend  any  money  at  that  time  (R. 
606).  When  the  Guild  appeared  in  Albany,  Gannett  Co.  im¬ 
mediately  exerted  financial  pressure  upon  Press  Co.  officials, 
as  was  revealed  by  editorial  director  Lewis7  angry  complaint 
that  “Rochester  has  cut  off  my  money  because  of  the  activities 
of  that  God  damned  labor  union77  (R.  628). 

Petitioner’s  control  over  its  Albany  subsidiary  appears  to 
have  been  so  complete  that  Press  Co.  officials  lacked  authority 
to  undertake  any  important  binding  obligation  without  first 
obtaining  the  approval  of  Gannett  Co.  This  fact  is  evident 
from  Publisher  McDonald’s  action  when  the  Guild  was  seek¬ 
ing  a  contract  with  Press  Co.  During  the  negotiations  Mc¬ 
Donald  repeatedly  disclaimed  authority  to  take  definitive  ac¬ 
tion  and  reiterated  the  necessity  of  taking  up  such  matters 
with  “Rochester”  (303-304,  309,  465).  When  Cruickshank 
was  later  sent  to  Albany  by  Frank  E.  Gannett  to  endeavor  to 
prevent  a  strike  during  the  crisis  in  the  negotiations,  he  in¬ 
formed  the  Guild  that  “I  am  going  to  get  hell  when  I  go  back 
to  Rochester  for  having  given  you  so  much”  (R.  484).  Fol¬ 
lowing  the  merger  of  the  Albany  papers  in  July  1937,  the 
Guild  demands  were  likewise  referred  to  “Rochester”  (R.  346- 
347). 

Petitioner  would  have  the  Court  interpret  the  aforesaid  ref¬ 
erences  to  “Rochester”  as  meaning  that  the  higher  authorities 
in  Rochester,  New  York,  were,  on  the  occasions  referred  to,  con¬ 
sulted  solely  in  their  capacity  as  officers  of  Press  Co.,  never  in 
their  capacity  as  directors  and  coordinators  of  the  entire  chain. 
The  improbability  of  this  interpretation  is  indicated  by  the 
uncontradicted  testimony  that  Cruikshank,  on  being  requested 
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to  grant  a  Guild  shop  to  the  Albany  employees,  declined  on 
the  ground  that  “it  would  establish  a  chain  precedent” 
(R.  717).  Petitioner's  attempted  distinction  requires  for  its 
acceptance  the  assumption,  first,  of  a  determination  on  the 
part  of  the  higher  officials  of  the  organization  to  enforce  a 
strict  dichotomy  between  their  functions  as  officers  of  Press  Co. 
and  as  officers  of  Gannett  Co.;  and  second,  of  a  superhuman 
ability  to  separate  these  two  capacities.  Neither  assump¬ 
tion  is  borne  out  by  the  record.  On  the  contrary,  petitioner's 
own  conception  of  the  true  meaning  of  the  term  “Rochester” 
is  shown  by  the  fact  that  in  an  issue  of  “The  Bulletin”  describ¬ 
ing  the  1937  spring  conference  of  editors  and  executives  of  the 
entire  Gannett  chain  (Bd.  Ex.  32)  petitioner  speaks  of  Roches¬ 
ter  as  the  “central  office”  (Bd.  Ex.  32,  R.  2116). H  In  that 
issue,  not  only  Gannett  and  Cruikshank,  officers  of  both  peti¬ 
tioner  and  Press  Co.,  are  listed  as  in  attendance  from  the 
“central  office,”  but  A.  V.  Atwood  as  well.  Atwood,  whose 
function  we  discuss  in  the  following  paragraph,  is  associated 
■with  Gannett  Co.,  not  with  Press  Co.,  as  petitioner  concedes 
(brief,  p.  3). 

Atwood  was  associate  editor  of  Gannett  Co.  and  was,  in 
actual  fact,  the  connecting  link  between  the  Gannett  central 
office  and  the  Press  Co.  We  have  previously  referred  to  his 
role  as  editorial  specialist  in  the  employ  of  the  parent  corpora¬ 
tion  as  well  as  his  actions  in  issuing  instructions  to  the  Albany 
papers  concerning  news  and  editorial  treatment  (supra,  p.  8). 
It  was  Atwood  who  ordered  Eddy,  a  former  managing  editor 
of  the  Knickerbocker  Press,  to  assume  editorial  control  of  the 
paper  upon  the  death  of  the  editorial  director  in  1933  (R.  612). 
Following  the  merger  of  petitioner's  Albany  papers  in  1937,  it 
was  Atwood  who  assured  Hyde,  the  released  editor,  that  there 
would  probably  be  a  job  for  him  in  Rochester  or  Hartford 
at  S75  a  week  if  he  wanted  it  (R.  426-427).' “  Atwood  was 
frequently  consulted  by  editorial  officers  of  the  Press  Co. 
on  practically  all  subjects  relating  to  their  duties,  apparently 
ranging  from  budgetary  and  news  matters  to  questions  of  per- 

"For  similar  examples  of  the  use  of  the  term  "central  office,"  referring 
to  Rochester,  see  Bd.  Bachs.  47-A.  50-A.  52-A.  52-B.  R.  2113.  2116.  2220. 
2240.  2257,  2258. 

"Gannett  papers  are  published  in  both  cities:  see  note  2.  p.  4,  supra. 
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son  n  el  (R.  420,  427,  423-424,  260-270,  686).  Petitioner’s 
intimate  concern  with  the  labor  problems  of  its  subsidiary  is 
shown,  among  other  things,  by  Atwood’s  presence  at  early 
contract  negotiations  with  the  Guild,  during  which  he  stated 
that  “the  management”  might  make  some  sort  of  agreement, 
but  that  the  Guild  should  remain  “professional”  and  not  turn 
“trade  unionist”  (R.  293,  304,  710,  290-291).  Atwood  kept 
abreast  of  union  affairs  by  the  periodic  reports  to  “Rochester” 
in  which  Lewis  detailed  the  results  of  his  surveillance  of  Guild 
activities,  a  matter  which  we  shall  discuss  in  more  detail  in  the 
Board’s  brief  in  No.  7Sfs2  (R.  688-691). 10  When,  therefore, 
Atwood  later  collaborated  with  Lewis,  as  Publisher  McDonald 
admitted  (R.  1106),  in  selecting  the  employees  to  be  dis¬ 
charged  from  the  Gannett  Albany  papers,  it  is  clear  that  Gan¬ 
nett  Co.  was  but  continuing  its  accustomed  exercise  of  control 
of  the  affairs  of  its  subsidiary. 

In  the  light  of  the  unified  ownership,  management,  and  con¬ 
trol  revealed  by  the  record,  the  Board,  we  submit,  had  no 
alternative  but  to  find  that  the  petitioner  “acts  directly  and 
indirectly  for  the  .  .  .  Press  Co.  and  that  .  .  .  Gannett  Co.  is 
an  employer  of  the  employees  here  involved,”  within  the 
meaning  of  Section  2  (2)  of  the  Act  (R.  1217). 11  Orders  of 
the  Board,  based  upon  findings  as  to  corporate  structures  and 
relationships  similar  to  those  disclosed  in  the  present  case, 
have  been  enforced  on  numerous  occasions  by  the  Supreme 
Court  and  by  the  several  Circuit  Courts  of  Appeals  to  which 
the  question  has  been  presented.  National  Labor  Relations 
Board  v.  Pennsylvania  Greyhound  Lines ,  Inc.,  303  U.  S.  261, 
enf’g  1  N.  L.  R.  B.  1,  43;  Consolidated  Edison  Co.,  et  al.  v. 
National  Labor  Relations  Board ,  305  U.  S.  197,  aff’g  95  F. 
(2d)  390,  393  (C.  C.  A.  2) ;  Union  Drawn  Steel  Co.  v.  National 
Labor  Relations  Board,  decided  January  20,  1940  (C.  C.  A. 
3) ;  National  Labor  Relations  Board  v.  Lund,  et  al.,  103  F. 
(2d)  815,  818  (C.  C.  A.  S) ;  National  Labor  Relations  Board 
v.  Hearst,  et  al.,  102  F.  (2d)  658,  660-663  (C.  C.  A.  9).  See 
also  National  Labor  Relations  Board  v.  Hopwood  Retinning 

10  These  letters  from  Lewis  to  Atwood  always  began  with  the  salutation, 
“Dear  Boss”  (R.  691). 

11  See  note  1,  p.  3,  supra. 
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Co.,  98  F.  (2d)  97 ;  on  contempt  application,  104  F.  (2d)  302 
(C.  C.  A.  2).  In  these  decisions  parent  corporations  have 
been  held  equally  responsible  with  their  subsidiaries  and  affili¬ 
ates  for  unfair  labor  practices  committed  by  the  latter.  These 
cases  have  for  the  most  part  arisen  under  the  express  provi¬ 
sions  of  Section  2  (2)  of  the  statute,  wffiich  postulates  a  test 
of  liability  as  an  “employer’’  which  is  far  less  drastic  than  the 
test  which  is  customarily  applied  where  the  issue  is  whether 
the  corporate  entity  shall  be  disregarded.  The  evidence  in  the 
present  record  not  only  establishes  beyond  cavil  the  status  of 
Gannett  Co.  as  an  “employer”  within  the  meaning  of  Section 
2  (2).  but,  we  submit,  is  sufficient  to  bring  the  case  within  the 
well-known  doctrine  that  when  the  control  exercised  by  one 
corporation  over  another,  all  the  voting  stock  of  which  it  owns, 
is  not  that  of  a  stockholder,  but  the  complete  dominance  of 
an  owner,  the  substance  of  transactions  will  control  over  the 
forms  in  which  they  are  cast.  Chicago,  Milwaukee  &  St.  Paul 
R.  R.  Co.  v.  Minnesota  Civic  and  Commerce  Association,  247 
U.  S.  490,  500-501 ;  Trustees'  System  Co.  v.  Payne ,  65  F.  (2d) 
103,  107  (C.  C.  A.  3) ;  Chicago  Mill  &  Lumber  Co.  v.  Boat - 
men’s  Bank ,  234  Fed.  41,  45  (C.  C.  A.  S) ;  Texas  Co.  v.  Roos, 
93  F.  (2d)  380,  383  (C.  C.  A.  5) ;  Commerce  Trust  Co.  v.  Wood¬ 
bury,  77  F.  (2d)  478,  487  (C.  C.  A.  8). 

Point  II 

The  cease  and  desist  and  the  affirmative  provisions  of  the 

Board’s  order  were  properly  directed  against  petitioner  as 

well  as  against  Press  Co. 

Petitioner  apparently  concedes  that  the  cease  and  desist  pro¬ 
visions  of  the  Board’s  order  may  be  enforced  against  it  if  the 
evidence  sustains  the  Board’s  finding  that  it  is  an  employer 
within  the  meaning  of  Section  2  (2)  of  the  Act  (brief,  pp. 
11—13). l-  It  claims,  however,  immunity  from  the  affirmative 
provisions  of  the  order,  on  the  ground  that  one  must  be  an 
employer  as  the  term  is  “generally  used”  in  order  to  be  sub¬ 
ject  to  an  order  for  affirmative  action  (brief,  pp.  12,  13).  We 
submit  that  petitioner’s  distinction  is  not  permitted  by  the 


12  See  note  1,  supra,  p.  3. 
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statute,  the  terms  of  which  are  controlling,  and  is  altogether 
without  merit. 

Section  10  (c)  of  the  Act  provides  that  if  any  person  13  is 
found  to  have  engaged  in  unfair  labor  practices,  the  Board 
“shall  issue  ...  an  order  requiring  such  person  to  cease 
and  desist  from  such  unfair  labor  practice,  and  to  take  such 
affirmative  action,  including  reinstatement  of  employees  with 
or  without  back  pay,  as  will  effectuate  the  policies  of  the  Act.” 
There  is  nothing  in  this  provision  which  justifies  the  conten¬ 
tion  that  while  negative  cease  and  desist  orders  may  apply  to 
all  persons  who  are  “employers”  within  the  broad  language 
of  Section  2  (2),  affirmative  orders  may  be  issued  only  against 
persons  who  are  “employers”  in  some  more  limited  sense  of 
the  word.  The  controlling  criteria  of  the  appropriateness  of 
affirmative  action  are,  at  this  late  date,  too  well  established 
by  Supreme  Court  definition  to  permit  any  such  interpreta¬ 
tion  as  petitioner  urges.  In  National  Labor  Relations  Board 
v.  Pennsylvania  Greyhound  Lines,  Inc.,  303  U.  S.  261,  265,  the 
Supreme  Court  stated: 

Notwithstanding  the  mandatory  form  of  §  10  (c), 
its  provisions  in  substance  leave  to  the  Board  some 
scope  for  the  exercise  of  judgment  and  discretion  in  de¬ 
termining,  upon  the  basis  of  the  findings,  whether  the 
case  is  one  requiring  an  affirmative  order,  and  in 
choosing  the  particular  affirmative  relief  to  be  ordered. 
Hence,  upon  the  challenge  of  the  affirmative  part  of  an 
order  of  the  Board,  we  look  to  the  Act  itself,  read  in 
the  light  of  its  history,  to  ascertain  its  policy,  and  to 
the  facts  which  the  Board  has  found,  to  see  whether 
they  afford  a  basis  for  its  judgment  that  the  action 
ordered  is  an  appropriate  means  of  carrying  out  that 
policy. 

That  the  remedy  of  reinstatement  and  back  pay  are  forms 
of  affirmative  action  contemplated  “by  the  Act  itself,  read 
in  the  light  of  its  history,”  is  well  settled.  The  only  remain¬ 
ing  question,  then,  is  whether  “the  facts  which  the  Board  has 
found  *  *  *  afford  a  basis  for  its  judgment  that  the 
action  ordered  is  an  appropriate  means  of  carrying  out  that 

19  Petitioner  is,  of  course,  a  “person”  within  the  meaning  of  this  phrase 
under  Section  2  (1)  and  (2)  of  the  Act. 
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policy”  (supra).  At  this  point  we  are  confronted  with  the 
finding  of  the  Board,  supported,  as  we  have  seen,  by  substan¬ 
tial  evidence,  that  the  control  exercised  by  Gannett  Co.  over 
its  subsidiary,  Press  Co.,  is  complete  and  far-reaching;  that 
Gannett  Co.  ‘'directs  and  controls  the  labor  and  business 
policies  of  its  operating  subsidiary'’  (R.  1216),  and  controls 
“the  major  incidents  of  the  employment  of  the  employees  here 
involved”  (R.  1216).  These  findings  establish  beyond  doubt 
that  the  power  ultimately  to  determine  the  question  of  com¬ 
pliance  with  every  aspect  of  the  Board’s  order  rests  with 
petitioner.  It  is  traditional  doctrine  that  courts  of  equity  are 
not  lacking  in  power  to  penetrate  the  fiction  of  separate  cor¬ 
porate  entities  where  necessary  to  prevent  an  inequitable 
result.  Shapiro  v.  Wilgus,  287  U.  S.  348;  Niles-Bement  Co. 
v.  Iron  Moulders  Union,  254  U.  S.  77 ;  Miller  &  Lux,  Inc.  v. 
East  Side.  C.  &  I.  Co.,  211  U.  S.  293.  And  quasi-judicial  ad¬ 
ministrative  agencies  “as  well  as  courts  may  legitimately  look 
beyond  the  corporate  entities  and  determine  the  facts  as  they- 
are.”  Palmolive  Company  v.  Conway,  43  F.  (2d)  226,  229 
(D.  C.  W.  D.  Wis.) ;  Chicago,  M.  &  St.  P.  Ry.  v.  Minneapolis 
C.  &  C.  Ass’n,  247  U.  S.  490. 

For  the  foregoing  reasons,  we  submit  that  the  Ninth  Circuit 
was  in  error  in  National  Labor  Relations  Board  v.  Hearst,  102 
F.  (2d)  658,  wherein  that  Court,  upon  a  finding  that  a  parent 
corporation  was  an  “employer"  within  Section  2  (2),  enforced 
against  it  the  cease  and  desist  provisions  of  the  order  but 
refused  to  enforce  the  provisions  for  reinstatement  of  em¬ 
ployees  with  back  pay.  The  erroneousness  of  the  decision  is, 
we  submit,  apparent  upon  the  face  of  the  opinion  itself.  The 
Court  in  the  Hearst  case  correctly  pointed  out  that  “Because 
of  the  unified  control,  the  only  way  of  effective  prevention  of 
the  unfair  labor  practices  is  to  compel  all  respondents  to  cease 
and  desist  the  unfair  labor  practices”  (102  F.  (2d),  at  663; 
our  italics).  But  surely  the  Board  was  not  unreasonable  in 
concluding  that  this  same  factor  of  “unified  control”  placed 
in  the  hands  of  the  parent  corporation  the  power  to  deter¬ 
mine,  not  only  whether  there  would  be  an  “effective”  cessa¬ 
tion  of  the  unfair  labor  practices,  but  whether  there  would 
be  an  “effective”  remedying  of  them  by  compliance  with 
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the  affirmative  provisions  of  the  order.  The  confusion  in  the 
Hearst  case  apparently  resulted  from  the  Court's  assumption 
that  the  order  of  the  Board,  as  written,  required  the  parent 
corporation  to  give  employment  to  the  aggrieved  workmen 
in  its  own  enterprise.  Nothing  could  be  farther  from  the 
fact.  The  order  in  the  Hearst ,  as  in  the  instant  case,  merely 
required  that  the  employees  be  reinstated  to  their  former 
positions  with  the  subsidiary  corporation,  but  the  parent  cor¬ 
poration  was  named  in  the  order  because,  as  the  Court  itself 
conceded,  ultimate  control,  and  hence  the  power  to  determine 
whether  the  Board’s  order  would  be  complied  with,  rested 
with  it. 

The  unreality  of  the  distinction  made  in  the  Hearst  decision 
and  urged  by  petitioner  upon  this  Court  appears  clearly  when 
the  question  of  liability  for  contempt  is  considered.  There 
can  be  no  doubt  that,  should  petitioner  frustrate  compliance  by 
its  subsidiary  with  the  Board’s  order,  it  would  be  subject  to  an 
adjudication  in  contempt.  See  National  Labor  Relations 
Board  v.  Hopwood  Retinning  Co.,  9S  F.  (2d)  97;  104  F.  (2d) 
302  (C.  C.  A.  2).  Since  petitioner,  in  contrast  to  the  situa¬ 
tion  presented  in  the  Hopwood  case,  has  received  the  benefit 
of  all  the  procedural  formalities  prescribed  in  the  statute, 
including  a  charge,  a  complaint,  and  a  day  in  court,  there  is 
no  good  reason  why  petitioner’s  liability  should  remain  un¬ 
fixed  until  the  possible  institution  of  contempt  proceedings. 
See  Union  Drawn  Steel  Co.  v.  National  Labor  Relations  Board, 
decided  January  20,  1940  (C.  C.  A.  3) ;  National  Labor  Rela¬ 
tions  Board  v.  Land,  103  F.  (2d)  815  (C.  C.  A.  8).  See,  also, 
the  decisions  in  which  the  Supreme  Court,  upon  a  showing  of 
corporate  interrelationship  similar  to  that  here  involved,  has 
enforced  affirmative  orders  issued  by  the  Board  against  parent 
as  well  as  subsidiary  corporations,  although  the  latter  were 
the  direct  employers  of  the  employees  in  question,  and  the 
immediate  perpetrators  of  the  unfair  labor  practices.  Consoli¬ 
dated  Edison  Company  v.  National  Labor  Relations  Board, 
305  U.  S.  197,  affg,  in  all  respect  here  pertinent,  95  F.  (2d) 
390,  393;  National  Labor  Relations  Board  v.  Pennsylvania 
Greyhound  Lines,  Inc.,  and  Greyhound  Management  Co.,  303 
U.  S.  261,  enforcing  1  N.  L.  R.  B.  1,  43.  In  the  latter  case 


the  respondents  contended  that  the  employees  involved  were 
“employed”  by  Pennsylvania  Greyhound  Transit  Company, 
a  third  corporation,  a  controlling  interest  in  which  was  owned 
by  Pennsylvania  Greyhound  Lines,  Inc.  The  Greyhound 
Management  Company  was  claimed,  on  the  evidence,  to  be 
merely  a  corporation  which  supervised  the  accounts  of  the 
Transit  Company,  which  directly  controlled  the  employees. 
Neither  company,  it  was  asserted,  was  an  “employer”  of  the 
employees  of  the  operating  company.  The  Supreme  Court 
made  short  shrift  of  these  claims.  It  said  (303  U.  S.,  at  263) : 

Together,  respondents  act  as  employers  of  those  em¬ 
ployees  working  at  the  Pittsburgh  Garage  of  the  Penn¬ 
sylvania  Company  and  together  actively  deal  with  labor 
relations  of  those  employees. 

The  Board’s  order,  both  in  its  negative  and  affirmative  aspects, 
was  enforced  in  full  against  both  respondents.  The  decision 
is  controlling  here. 

CONCLUSION 

It  is  respectfully  submitted  that  the  National  Labor  Rela¬ 
tions  Act  is  applicable  to  petitioner,  that  the  Board’s  find¬ 
ings  are  supported  by  substantial  evidence,  that  its  order  is 
valid  and  proper  in  all  respects,  and  that  a  decree  should  issue 
denying  and  dismissing  the  petition  to  set  aside  the  order  and 
affirming  and  enforcing  the  order  in  full  as  prayed  in  the 
Board’s  answer  and  request  for  enforcement. 
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To  sustain  its  order  against  Gannett  Co.  the  Board  must 
point  to  substantial  evidence  in  support  of  its  finding  that 
“Gannett  Co.,  as  well  as  Press  Co.,  engaged  in  the  unfair 
labor  practices  as  an  employer  and  was  subject  to  issuance 
of  an  order  based  upon  those  practices”.  (Emphasis 
supplied.) 
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The  language  above  quoted  appears  at  page  4  of  the 
Board’s  brief  and  correctly  states  one  of  the  issues  set  forth 
at  Point  A  of  petitioner’s  brief. 

In  detailing  the  evidence  to  support  this  finding,  how¬ 
ever,  the  Board  does  not  clearly  distinguish  between  it  and 
a  second  finding  to  the  effect  that  Gannett  Co.  was  an 
“employer”  within  the  meaning  of  Section  2  (2)  of  the  Act. 

Since  the  relevance  and  probative  value  of  the  evidence 
on  these  issues  are  governed  by  a  correct  interpretation  of 
the  applicable  portions  of  the  Act,  it  is  necessary  to  ascer¬ 
tain  the  intent  of  Congress  in  Section  10  (c)  and  2  (2) 
thereof. 

Section  10  (c)  of  the  Act  provides  in  part: 

<<*  •  •  if  #  *  •  the  Board  shall  be  of  the  opin¬ 
ion  that  any  person  *  #  #  has  engaged  in  *  *  * 

any  *  *  *  unfair  labor  practice,  then  the  Board  *  *  # 
shall  issue  *  *  #  an  order  requiring  such  person  to 
cease  and  desist  from  such  unfair  labor  practice  *  * 

Under  this  section  the  Board  is  bound  to  establish  that 
Gannett  Co.  itself  committed  some  act  proscribed  in  Sec¬ 
tion  8  of  the  Act.  Only  where  this  is  shown  does  it  follow 
that  Gannett  Co.  is  subject  to  the  issuance  of  an  order  as  an 
“employer”  defined  in  Section  2  (2)  to  include  “any  per¬ 
son  acting  in  the  interest  of  an  employer,  directly  or 
indirectly”. 

This  is  in  accord  with  the  intent  of  Congress.  The  defini¬ 
tion  of  “employer”  in  Section  2  (2)  is  intended  to  effectuate 
the  policies  declared  in  Section  1  of  the  Act.  These  policies 
are  violated  only  when  a  person  engages  in  unfair  labor 
practices.  Unless  the  Board  can  show  that  Gannett  Co.  has 
engaged  in  unfair  labor  practices,  its  order  against  that 
Company  does  not  satisfy  the  jurisdictional  prerequisite 
of  Section  10  (c). 
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Unless  the  Board  can  demonstrate  that  The  Press  Co.  was 
a  mere  agent  of  Gannett  Co.  in  the  determination  of  labor 
policies,  its  order  against  Gannett  Co.  is  without  foundation 
in  the  Act. 

The  record  contains  substantial  evidence  that  the  manage¬ 
ment  of  The  Press  Co.  has  complete  autonomy  in  the  mak¬ 
ing  of  labor  contracts  and  in  the  hiring  or  discharge  of  em¬ 
ployees,  including  the  ones  named  in  the  Board’s  order. 
The  Board  ignored  this  substantial  evidence.  Instead  it 
picked  and  chose  scraps  of  evidence  upon  which  it  seized  to 
give  color  to  its  assertion  that  Gannett  Co.  dictated  to  The 
Press  Co.  the  decisions  to  be  made  on  labor  matters.  This 
is  directly  contradictory  to  the  Board’s  own  Exhibits  13 
and  75,  which  show  that  the  management  and  operation  of 
The  Press  Co.  was  vested  solely  in  that  Company  and  that 
“The  Gannett  Co.  does  not  and  cannot  dictate  to  local  man¬ 
agements  who  shall  be  hired  and  fired  in  any  positions  what¬ 
soever”  (R.  2368). 

The  fact  that  three  officers  of  Gannett  Co.  occupy  the  same 
positions  in  The  Press  Co.  merely  establishes  that  these 
persons  exercise  control  over  The  Press  Co.  and  hence  are 
answerable  for  any  unfair  labor  practices  which  The  Press 
Co.  might  commit.  It  by  no  means  follows  that  this 
identity  in  officers  makes  the  acts  of  The  Press  Co.  affecting 
labor  the  acts  of  Gannett  Co.  Certainly  an  order  against 
Gannett  Co.  would  not  serve  a  single  purpose  in  effectuat¬ 
ing  the  policies  of  the  Act  which  cannot  be  served  by  an 
order  against  The  Press  Co.,  assuming  there  is  any  basis  for 
such  an  order. 

Petitioner  does  not  deny  nor  has  it  ever  denied  that  inso¬ 
far  as  Frank  E.  Gannett,  Cruickshank  and  Tripp  are  offi¬ 
cers  of  both  The  Press  Co.  and  Gannett  Co.,  their  views  on 
labor  policies  affect  both  companies.  It  would  violate  com¬ 
mon  sense  and  reason  to  deny  that  the  same  minds  were  a 
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factor  in  arriving  at  decisions  concerning  labor  policies  of 
The  Press  Co.  But  petitioner  insists  that  these  officers  were 
acting  solely  as  officers  of  The  Press  Co.  insofar  as  the  acts 
which  the  Board  challenged  in  this  case  are  concerned. 

This  is  conclusively  shown  by  an  analysis  of  the  acts  in 
question  in  the  light  of  substantial  evidence  in  the  record. 
All  of  the  evidence  to  which  the  Board  refers  on  pages  6  to 
11  of  its  brief  is  irrelevant  insofar  as  it  fails  to  show  that 
Gannett  Co.  engaged  in  any  of  the  acts  attributed  to  it  by 
the  decision  of  the  Board.  This  is  best  shown  by  examining 
the  factors  upon  which  the  Board  relies  in  its  brief. 

1.  Annual  conferences  of  executives  and  editors  of  the 
newspapers  hi  the  so-called  Gannett  group  (Page  6  of 
Board’s  brief). 

This  is  irrelevant  since  the  extent  to  which  The  Press  Co. 
adopted  any  of  the  views  expressed  in  such  conferences  was 
entirely  within  the  discretion  of  The  Press  Co.  Insofar  as 
the  conferences  were  attended  by  officers  of  more  than  one 
newspaper  their  acts  affecting  labor  would  be  the  acts  of  the 
particular  company. 

2.  Publications  issued  by  Gannett  Co.  (Page  7  of  Board’s 
brief). 

The  adoption  by  any  company  of  any  of  the  matters  dis¬ 
cussed  in  such  publication  would  merely  show  that  the  acts 
were  the  acts  of  that  particular  company.  If  these  bear 
upon  labor  policies,  the  only  person  adopting  those  poli¬ 
cies  would  be  the  company  in  question. 

3.  Interchange  of  services  (Page  7  of  Board’s  brief). 

The  Act  certainly  does  not  purport  to  regulate  any  inter¬ 
change  of  services  between  corporations.  Lack  of  autonomy 
in  the  management  and  operation  of  The  Press  Co.  cer¬ 
tainly  is  not  proved  by  an  interchange  of  services  between 
newspapers.  Such  interchange,  which  at  most  is  but  slight, 
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has  no  bearing  on  the  selection  and  discharge  of  employees 
by  any  one  of  the  newspapers  in  question. 

4.  The  maintenance  of  a  staff  of  specialists  in  the  adver¬ 
tising,  circulation,  editorial  and  mechanical  fields  (Page 
8  of  Board’s  brief). 

Here  the  Board  contradicts  itself  by  first  stating  that  the 
staff  is  maintained  “to  advise  and  assist  the  various  news¬ 
papers  affiliated  with  Gannett  Co.  in  the  solution  of  their 
common  problems”  (emphasis  supplied)  and  then  stating 
that  “Petitioner,  while  not  denying  the  existence  of  this 
specialist  service  offered  by  the  Gannett  central  office,  as¬ 
serts  that  it  is  advisory  only”.  This  is  exactly  the  position 
taken  by  the  petitioner.  The  Board,  forgetting  its  admis¬ 
sion  to  the  same  effect,  then  states  “The  record  is  to  the 
contrary”.  It  offers  three  scraps  of  evidence  to  support 
this  assertion.  Each  scrap  is  blotted  out  by  substantial 
evidence  to  the  contrarv.  Scanned  did  not  testify  that  he 
received  instructions  from  Atwood  in  Rochester  which  he 
was  bound  to  follow.  He  testified  that  “On  one  occassion 
(sic)  I  received  instructions.”  (R.  397.)  In  fact,  Atwood 
had  no  authority  to  issue  binding  instructions  (R.  267,  269, 
423).  If  Scannell  thought  so,  he  was  mistaken  but  certainly 
this  mistaken  belief  cannot  supplant  the  fact  that  Atwood 
was  authorized  only  to  advise. 

Moreover,  it  is  highly  significant  that  during  the  eight 
years  of  Scanned ’s  employment  as  an  editor  (R.  368-371), 
he  could  recall  only  one  occasion  upon  which  lie  received 
so-called  “instructions”  (R.  397).  There  is  no  identifica¬ 
tion  of  the  time  when  the  alleged  “instructions”  were  given. 
The  record  shows  that  Atwood  came  to  Albany  occasionally 
(R.  419).  Yet  Scannell  could  recall  only  one  occasion  upon 
which  he  felt  that  “instructions”  had  been  given.  It  should 
not  be  overlooked  that  Scannell  was  the  Board’s  witness 
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and  one  of  the  employees  named  in  the  Board’s  complaint 
(R.  48,  367). 

A  striking  instance  of  the  manner  in  which  the  Board  iso¬ 
lates  phrases  to  support  inferences  which  their  context  con¬ 
clusively  rebuts  is  found  in  the  Board’s  statement  that 

“*  *  *  (Ralph)  Record 1  *  *  *  testified  that 

Atwood  gave  him  instructions  *  *  *”  (Board’s 

brief,  page  8). 

This  is  directlv  contra rv  to  his  testimonv  as  shown  bv  the 
•  *  •>  * 

f o  1 1  o w  i  n g  co  1 1  oquy : 

“Q.  (By  the  Board’s  Attorney)  Did  you  receive  any 
instructions  from  any  of  your  superiors  as  to  the  use 
or  manner  of  use  of  the  Rochester  editorials? 

“A.  It  seems  as  if  I  recall  one  or  two  instances. 


“Q.  What  was  the  nature  of  those  instructions? 

“ A .  He  would  suggest  an  editorial  on  something, 
and  suggest  its  line,  its  purport.”  (Emphasis  supplied) 
(R.  621,  622). 

On  page  8  of  its  brief  the  Board  refers  to  “the  receipt 
by  the  Press  Co.  from  the  Rochester  offices,  shortly  after 
the  repeal  of  prohibition,  of  a  prepared  story,  with  a  speci¬ 
fied  heading  attached,  announcing  the  policy  as  to  liquor 
advertising  to  be  followed  by  the  Albany  papers  (R.  426)  ”. 
This  occurred  long  before  the  effective  date  of  the  Labor 
Relations  Act.  The  prohibition  amendment  was  repealed 
in  1933.  The  story  was  received  by  Hyde  (R.  426)  who 
knew  that  Atwood’s  authority  was  limited  to  making  sug¬ 
gestions  (R.  423).  There  is  no  showing  that  the  story  was 
ever  used  or  that  The  Press  Co.  ever  adopted  a  policy  as 


1  In  its  brief  at  page  S  the  Board  erroneously  refers  to  Ralph  Record 
as  “one  of  petitioner’s  own  witnesses”.  Record  was  called  as  a  witness 
“by  and  on  behalf  of  the  National  Labor  Relations  Board”  (R.  61S,  620). 
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to  liquor  advertising.  But  even  if  Hyde  did  follow  tlie  pol¬ 
icy  suggested  by  the  story,  he  merely  adopted  that  policy 
oil  behalf  of  The  Press  Co. 

5.  References  to  “ Rochester ”  (Pages  9-11  of  Board’s 
brief). 

Neither  Gannett  Co.  nor  The  Press  Co.  has  ever  sought 
to  deny  that  employees  of  The  Press  Co.  occasionally  took 
up  certain  matters  with  “Rochester”.  Both  companies  have 
denied,  however,  that  any  person  in  Rochester  had  power 
to  issue  binding  instructions  except  two  of  the  three  offi¬ 
cers  of  The  Press  Co.  who  had  offices  there.  Gannett  Co. 
submits  that  there  is  no  substantial  evidence  to  show  that 
any  person  in  Rochester,  aside  from  these  men,  had  power 
to  issue  instructions  which  were  binding  on  officials  of 
The  Press  Co. 

Here  again  the  Board  completely  disregards  substantial 
evidence  and  magnifies  shreds  of  evidence  by  taking  them 
out  of  their  setting.  This  is  well  illustrated  by  the  Board’s 
treatment  of  the  evidence  concerning  Atwood.  Because 
Atwood  is  associated  with  Gannett  Co.  the  Board  plays  up 
instances  of  his  presence  at  conferences  and  his  consultative 
services  to  draw  an  unreasonable  inference  that  officials 
of  The  Press  Co.  had  no  authority  to  make  final  commit¬ 
ments  without  first  obtaining  the  approval  of  Atwood. 

There  is  overwhelming  evidence  to  the  contrary  to  which 
the  Board  makes  no  reference.  Atwood  had  no  authority 
or  power  to  issue  binding  instructions  to  any  of  the  officials 
and  employees  of  The  Press  Co.  (R.  267,  269,  355,  423;  Bd. 
Exhs.  13,  75,  R.  2652,  2368). 

A  typical  instance  of  the  Board’s  exaggeration  of  a 
scintilla  of  evidence  taken  out  of  its  context  is  its  statement 
at  page  11  of  the  brief  that 

“When,  therefore,  Atwood  later  collaborated  with 
Lewis,  as  Publisher  McDonald  admitted  (R.  1106),  in 
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selecting'  the  employees  to  be  discharged  from  the 
Gannett  Albany  papers,  it  is  clear  that  Gannett  Co. 
was  but  continuing  its  accustomed  exercise  of  control 
of  the  affairs  of  its  subsidiary.” 

In  the  first  place,  McDonald  actually  said  the  following: 

“The  Witness:  Mr.  Atwood  collaborated  with  Mr. 
Lewis,  I  believe,  to  some  extent.  Just  how  much  he  had 
to  do  with  the  selection  of  the  list,  I  could  not  testify 
that  he  had  anything  to  do  with  it.”  (K.  1106.) 

In  the  second  place,  another  part  of  the  colloquy  immedi¬ 
ately  following  the  foregoing  statement,  conclusively  shows 
that  Mr.  McDonald  used  the  word  “collaborated”  in  the 
sense  of  “cooperated”  and  that  Atwood  had  absolutely  no 
power  to  determine  what  employees  were  to  be  retained. 

“Q.  Did  you  direct  him  to  consult  with  Mr.  Lewis? 
A.  X o,  I  did  not  direct  him  to,  I  believe  I  intimated  that 
I  would  appreciate  his  cooperation,  in  discussing  the 
details  of  it  with  Mr.  Lewis. 

“Q.  However,  you  do  not  know  what  went  on,  or 
what  was  the  result  of  the  discussion  between  Mr.  At¬ 
wood  and  Mr.  Lewis,  do  you?  A.  No,  because  they 
were  not  in  my  office  when  it  was  discussed. 

“Q.  Did  Mr.  Atwood  have  any  power,  insofar  as  you 
were  concerned?  A.  Absolutely  none. 

“Nor,  as  far  as  Mr.  Lewis  is  concerned.”  (R.  1107.) 

This  is  only  one  of  numerous  illustrations  of  a  similar 
distortion  of  evidence  by  picking  words  and  sentences  out 
of  their  context.  It  would  unduly  extend  this  brief  to  re¬ 
count  other  examples.  Suffice  it  to  say  that  Publisher  Mc¬ 
Donald’s  testimony  unequivocally  establishes  that  every 
one  of  Atwood’s  functions  was  purely  advisory  (R.  267, 
269). 

The  record  clearly  shows  that  the  references  on  page  9  of 
the  Board’s  brief  to  budgetary  matters  and  conferences 
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with  “Rochester”  officials  relate  merely  to  the  officers  of 
The  Press  Co.  who  were  located  in  Rochester.  Petitioner’s 
brief  fully  explains  that  in  all  such  matters  the  officers  were 
consulted  and  acted  solely  in  their  capacity  as  officers  of 
The  Press  Co. 

The  H caret  case  is  the  only  case  cited  by  the  Board  at 
page  11  of  its  brief  which  is  pertinent  to  the  issues  of  this 
case.- 

NLRB  v.  U  ear  St,  102  F.  (2d)  658  (C.  C.  A.  9th,  1939). 

In  the  II caret  case  A  owned  all  the  stock  of  corporation  B. 
The  latter  owned  all  the  stock  of  corporation  C  which  owned 
all  the  stock  of  corporation  D  and  all  the  common  stock  of 
corporation  E.  This  latter  corporation  owned  all  stock  of 
corporation  F  which  committed  the  unfair  labor  practice. 

The  Board  issued  its  order  against  A,  B,  C,  D,  E  and  F. 
A,  B,  C,  D  and  E  insisted  it  was  erroneous  as  to  them  since 
it  was  not  shown  that  they  had  engaged  in  any  unfair  labor 
practice. 

The  court  held  that  there  was  substantial  evidence  to 
support  the  finding  that  F  had  violated  the  Act.  It  then 
said  at  page  662 : 

“Whether  there  is  substantial  evidence  that  the  re¬ 
maining  respondents  engaged  in  the  unfair  labor  prac¬ 
tices,  is  a  question  upon  which  we  believe,  for  reasons 
hereinafter  set  forth,  it  is  unnecessary  to  make  a  deci¬ 
sion.” 

The  Ninth  Circuit  was  in  error  when  it  made  this  latter 
statement.  It  is  submitted  that  Section  10  (c)  of  the  Act 
required  a  decision  on  that  very  point.  Likewise,  in  the 
instant  case,  Gannett  Co.  respectfully  requests  this  Court 
to  decide  whether  it  has  engaged  in  unfair  labor  practices. 


2  The  other  cases  cited  by  the  Board  at  page  11  of  its  brief  are  discussed 
in  Appendix  A. 
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The  inconsistency  in  the  Hcarst  case  of  which  the  Board 
complains  at  pages  14-15  of  its  brief  is  the  result  of  the  error 
disclosed  by  the  paragraph  above  quoted. 

The  reasons  which  the  Court  gave  are  insufficient  to  jus¬ 
tify  its  failure  to  make  the  ruling  required  by  Section  10  (c). 
These  reasons  will  be  found  in  102  F.  (2d)  at  page  663. 

Its  first  reason  is  that  “person”  as  used  in  Section  10  (c) 
includes  4 4 employer”.  In  support  of  this  reason  the  Court 
refers  to  Section  2  (1)  of  the  Act.  Section  2  (1)  provides 
that 

“The  term  ‘person’  includes  one  or  more  individuals, 
partnerships,  associations,  corporations,  legal  repre¬ 
sentatives,  trustees,  trustees  in  bankruptcy,  or  re¬ 
ceivers.” 

It  nowhere  states  that  the  term  “person”  includes  “em¬ 
ployer”.  It  is  therefore  submitted  that  this  reason  is  erro¬ 
neous. 

The  second  reason  given  by  the  Court  is  that 

“Because  of  the  unified  control,  the  only  way  of  effec¬ 
tive  prevention  of  the  unfair  labor  practices,  is  to  com¬ 
pel  all  respondents  to  cease  and  desist  the  unfair  labor 
practices.  ’  ’ 

This  statement  assumes  a  policy  which  Congress  did  not 
declare  and  disregards  the  plain  language  of  Section  10  (c). 
Congress  well  understood  the  concept  of  control.  This  con¬ 
cept  is  found  in  other  Federal  acts.:i  But  in  the  present 

:i  For  instance,  Section  2  (b)  of  the  Communications  Act  of  1934  pro¬ 
vides  that  the  Federal  Communications  Commission  shall  not  have  juris¬ 
diction  over  carriers  “engaged  in  interstate  or  foreign  communication 
solely  through  physical  connection  with  the  facilities  of  another  carrier 
not  directly  or  indirectly  controlling  or  controlled  by,  or  under  direct  or 
indirect  common  control  with,  such  carrier”.  (Emphasis  supplied.)  (47 
U.  S.  C.  A.  §  152.) 

Section  2  (c)  of  the  Robinson-Patman  Act  provides: 

‘‘That  it  shall  be  unlawful  for  any  person  engaged  in  commerce,  in  the 
course  of  such  commerce,  to  pay  or  grant,  or  to  receive  or  accept,  anything 
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Act,  Congress  saw  fit  in  Section  10  (c)  to  subject  to  the  issu¬ 
ance  of  an  order  only  those  persons  who  engaged  in  an  un¬ 
fair  labor  practice. 

In  the  instant  case  the  acts  of  The  Press  Co.  in  issue  in 
the  companion  case  No.  7482  were  not  the  acts  of  Gannett 
Co.  It  is  respectfully  submitted,  therefore,  that  Gannett 
Co.  is  not  subject  to  the  issuance  of  an  order  under  Sec¬ 
tion  10  (c)  of  the  Act. 

At  page  12  of  its  brief  the  Board  cites  five  cases  in 
support  of  the  proposition  that  ‘ 4 when  the  control  exer¬ 
cised  by  one  corporation  over  another,  all  the  voting  stock 
of  which  it  owns,  is  not  that  of  a  stockholder,  but  the  com¬ 
plete  dominance  of  an  owner,  the  substance  of  transactions 
will  control  over  the  forms  in  which  they  are  cast”. 

Petitioner  submits  that  this  line  of  cases  is  inapplicable 
to  the  case  at  bar.  Gannett  Co.’s  control  in  no  way  ap¬ 
proaches  “the  complete  dominance  of  an  owner”. 

It  is  well-established  that  “neither  ownership  of  all  of 
the  stock  of  one  corporation  by  another,  nor  the  identity 
of  officers  in  one  with  officers  in  another,  creates  a  merger 
of  the  two  corporations  into  a  single  entity,  or  makes  one 
either  the  principal  or  agent  of  the  other”. 

Commerce  Trust  Co.  v.  Woodbury ,  77  F.  (2d)  478,  487 
(C.  C.  A.  8th,  1935). 

And  see: 

Ballantine,  Parent  and  Subsidiary  Corporations ,  (1925) 
14  Calif.  L.  Rev.  12; 

1  Fletcher  on  Corporations,  (rev.  ed.  1931)  §43. 

of  value  as  a  commission,  brokerage,  or  other  compensation,  or  any  allow¬ 
ance  or  discount  in  lieu  thereof,  except  for  services  rendered  in  connection 
with  the  sale  or  purchase  of  goods,  wares,  or  merchandise,  either  to  the 
other  party  to  such  transaction  or  to  an  agent,  representative,  or  other 
intermediary  therein  where  such  intermediary  is  acting  in  fact  for  or  in 
behalf,  or  is  subject  to  the  direct  or  indirect  control,  of  any  party  to  such 
transaction  other  than  the  person  by  whom  such  compensation  is  so  granted 
or  paid.”  (Emphasis  supplied.)  (15  U.  S.  C.  A.  $13  (c).) 
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The  inapplicability  of  the  cases  cited  bv  the  Board  be¬ 
comes  clear  when  their  facts  are  compared  with  those  of 
the  case  at  bar. 

In  Chicago y  Milwaukee  &  St.  Paul  R.  R.  Co.  v.  Minneapolis 
Civic  and  Commerce  Association,  247  U.  S.  490  (1918),  two 
railroads  owned  all  of  the  stock  of  a  third.  It  was  held 
that  due  process  of  law  was  not  denied  by  an  order  of  the 
Minnesota  railroad  commission  requiring  the  two  parents 
to  cease  treating  the  subsidiary  as  an  independent  carrier 
for  rate-making  purposes.  The  Court  describes  the  inter¬ 
corporate  relation  in  great  detail.  It  was  shown,  among 
other  things,  that  the  subsidiary  was  managed  by  a  man¬ 
aging  committee  composed  entirely  of  employees  of  the 
parents.  None  of  the  members  of  the  managing  committee 
were  paid  by  the  subsidiary. 

Likewise,  the  auditor  of  one  of  the  parents  acted  as 
auditor  for  the  subsidiary  without  additional  compensation. 

The  subsidiary  did  not  issue  bills  of  lading  nor  did  it 
make  collections.  These  acts  were  performed  by  the  par¬ 
ents.  In  this  situation  the  Court  held  that  the  subsidiary 
could  not  make  an  extra  charge  based  upon  its  being  an 
independent  carrier. 

In  Trustees  System  Co.  v.  Payne,  65  F.  (2d)  103  (C. 
C.  A.  3d,  1933),  the  parent  owned  all  the  stock  of  several 
subsidiaries.  These  subsidiaries  had  the  same  President 
and  Secretary  as  the  parent.  The  subsidiaries  were  en¬ 
gaged  in  loaning  money  to  the  public.  All  of  their  money 
came  from  the  parent.  "When  the  subsidiaries  received 
money  as  interest  or  principal  on  loans,  they  deposited  it. 
Only  the  President  and  Secretary  of  the  parent  could  then 
withdraw  it. 

Chicago  Mill  dv  Lumber  Co.  v.  Boatmenys  Bank,  234  Fed. 
41  (C.  C.  A.  8th,  1916)  is  cited  for  its  dictum.  In  that 
case  the  Court  refused  to  disregard  the  corporate  entity. 
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Texas  Co.  v.  Roos ,  93  F.  (2d)  3S0  (C.  C.  A.  5th,  1937) 
involved  fraud.  The  Court  said  at  page  383  that  the  lower 
Court 

“might  have  accomplished  the  same  thing  by  setting 
aside  the  fraudulent  transfer  of  assets  and  lowing  bv 
equitable  attachment  or  garnishment  upon  the  funds 
of  the  judgment  debtor  in  the  hands  of  the  Delaware 
Corporation”. 

Courts  have  always  been  quick  to  disregard  the  corpo¬ 
rate  entity  in  cases  of  fraud. 

* 

In  Commerce  Trust  Co.  v.  Woodbury ,  77  F.  (2d)  478 
(C.  C.  A.  8th,  1935),  corporation  A  was  in  financial  dif¬ 
ficulty.  As  a  part  of  a  plan  to  better  its  condition,  A 
set  up  B  whose  stock  it  wholly  owned.  A  then  transferred 
a  part  of  its  business  to  B. 

It  was  held  that  a  receiver  of  A  might  take  over  B’s  prop¬ 
erty  and  administer  it. 

At  Point  II  of  its  brief,  the  Board  replies  to  those  argu¬ 
ments  made  by  Gannett  Co.  at  Point  B  of  its  brief. 

The  Board  contends  that  the  affirmative  provisions  of 
its  order  may  be  directed  against  Gannett  Co.  as  well  as 
against  The  Press  Co.  since  such  an  order  will  “effectuate 
the  policies  of  the  Act”. 

In  support  of  this  contention  it  is  stated  that  “the  power 
ultimately  to  determine  the  question  of  compliance  with 
every  aspect  of  the  Board’s  order  rests  with  petitioner” 
(Board’s  brief,  page  14). 

Gannett  Co.  submits  that  the  policies  of  the  Act  will  not 
be  effectuated  in  any  way  by  an  affirmative  order  directed 
against  it  as  well  as  against  The  Press  Co. 

No  additional  guarantee  of  compliance  would  be  added 
by  joining  Gannett  Co.  An  order  directed  against  The 
Press  Co.,  its  officers,  agents,  successors  and  assigns  (see 
R.  1230),  would  be  directed  against  The  Press  Co.,  Inc.; 
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Frank  E.  Gannett,  its  President;  Frank  E.  Tripp,  its  Vice 
President;  and  II.  AV.  Cruickshank,  its  Secretary  (B.  190). 

If  these  three  men  should  refuse  to  comply  with  the 
Board’s  order  as  officers  of  The  Press  Go.,  there  is  no  reason 
to  believe  that  they  would  comply  as  President,  Vice  Presi¬ 
dent,  and  Secretary  and  Treasurer  of  Gannett  Co.  (See 
R.  184). 

The  Board’s  power  to  issue  affirmative  orders  is  limited 
to  making  such  affirmative  orders  as  will  ‘‘effectuate  tin* 
policies  of  tin*  Act"  (Section  10  (c)  of  the  Act).  It  is 
submitted  that  the  Board  has  failed  to  justify  the  issuance 
of  an  affirmative  order  against  Gannett  Co.  since  it  has 
failed  to  show  how  such  an  order  would  in  any  way 
“effectuate  the  policies  of  the  Act". 

It  is  respectfully  submitted  that  the  order  of  the  Board, 
insofar  as  it  affects  Gannett  Co.,  should  not  be*  enforced 
in  any  way. 

It  is  further  submitted  that  those  portions  of  the  order 
requiring  Gannett  Co.  to  reinstate  certain  employees  with 
back  pay  should  be  held  to  be  null  and  void. 

Respect  fully  submitted, 

T.  (’a nr.  Xixon. 

Ei.isiia  II an* sox, 

Alto  rue  us  for  Pet '/tinners. 

Goon wix,  Xrxox,  ITakorave, 

Middleton'  and  Deyaxs, 

Annin:  L.  Stern, 

.7/  Exchantje  Street.  Roches!/  r.  A  etc  }  or!:. 

William  Kext  Van  Allex. 

721)  Fifteenth  street ,  A'.  II’.. 

1 1  'ash  hi  (ft  on,  I).  C., 

Of  Counsel. 


May  d,  1940. 


APPENDIX  A. 


At  page  11  of  its  brief,  the  Hoard  cites  several  cases 
where  more  than  one  corporation  lias  been  held  liable  for  an 
unfair  labor  practice. 

Gannett  Co.  believes  they  are  clearly  inapplicable  to  the 
case  at  bar  for  the  following  reasons: 

The  Peuusylrania  Greyhound  case  presented  a  situation 
where  corporations  A  and  B  performed  acts  which  the 
Board  considered  unfair  labor  practices.  A  and  B  asserted 
that  they  were  not  employers  since  tin*  employees  involved 
were  employees  of  C,  a  subsidiary  of  A. 

The  Board  found  that  A  and  B  had  been  listed  on  vari¬ 
ous  documents  as  employers  of  the  men  involved  and  that 
they  were  therefore  employers  in  fact,  ll  was  unnecessary 
to  rely  upon  the  definition  of  “employer**  in  Section  2  (2)  of 
the  Act. 

Pennsyl nntia  (irrylmnud  Lines,  Ine ..  1  X.  L.  K.  B.  1,42, 
44  (1935). 

This  is  emphasized  by  the  Third  Circuit's  statement  that 

“There  was  ample  evidence  before  the  Board  to  sus¬ 
tain  its  finding  that  the  discharged  employees  were  in 
fact  mainlv  cmplovcd  bv  the  respondent  *  V' 

A rum  v.  pt  uusijl rauift  (i m/honud  Lines,  01  V. 
(2d)  its,  iso  (*c.  c.  A.  :;d,  ’i<):;7). 

The  Supreme  Court  found  it  unnecessary  to  comment 
upon  this  particular  phase  of  the  Board's  order. 

A  Lit  It  v.  Pen  usjfl  nntia  (i  r<  ijhonnd  Lines.  .‘>02  \  \  S.  201, 
272  (102S). 

The  (' onsnUdttfcd  Edison  ease  involved  no  issue*  such  as 
the  one  raised  here.  At  no  time  in  the  proceeding  did  any  of 
the  companies  endeavor  to  allocate  responsibility  for  those 
acts  which  the  Board  found  had  been  performed.  Ap¬ 
parently  they  conceded  that  if  an  unfair  labor  practice  af¬ 
fecting  commerce  had  been  committed,  the  cease  and  desist 
order  might  properly  be  issued  against  all  the  companies 
involved. 


Consolidated  Edison  Cotn panp.  4:  X.  L.  R.  B.  <1  (1957): 

Consolidated  Edison  Co.  v.  ELBE.  95  F.  (2d)  390 
(C.  C.  A.  2d,  1938); 

Consolidated  Edison  ('u.  v.  XL  It  I*.  305  l  .  S.  197  (193S). 

lul’nion  Drawn  Steel  Co.  v.  SLUE.  109  F.  (20)  587 
( ( '.  C.  A.  3d,  1940),  corporation  A  was  a  wholly  owned  sub¬ 
sidiary  of  corporation  B  at  the  time  of  the  unfair  labor 
practices.  Before  the  hearing  all  of  A's  assets  were  trans¬ 
ferred  to  B  and  B  assumed  all  of  A  's  liabilities.  It  was  held 
that  the  Board's  order  mi^ht  run  against  B  as  well  as 
ayainst  A. 

The  court's  holding  is  based  upon  the  fact  that  B  suc¬ 
ceeded  A.  It  is  not  based  upon  the  relationship  of  A  and  B 
at  the  time  of  the  unfair  labor  practices.  It  is  obvious  then 
that  the  issue  presented  was  quite  different  from  the  one 
raised  in  the  case  at  bar. 

In  SLUE  v.  Lund.  103  F.  (2d)  815  (C.  C.  A.  Sth,  1939), 
Christian  A.  Fund  was  the  manager  of  corporation  A  and 
company  B.  He  refused  to  bargain  with  the  union  at  either 
of  his  plants.  Furthermore,  he  fostered  a  company  union 
at  B  and  discharged  two  employees  of  B  for  union  activity. 

The  Board  found  that  all  production  employees  at  A  and 
B  constituted  a  unit  appropriate  for  the  purposes  of  collec¬ 
tive  bare’aininy.  It  further  found  that  the  union  was  the 
duly  designated  representative  of  a  majority  of  the  em¬ 
ployees  in  such  unit  on  the  date  Lund  had  refused  to  bargain 
with  the  union. 

In  its  order  the  Board  ordered  both  A  and  B  to  bargain 
with  the  union.  This  was  perfectly  proper  since  both  had 
committed  an  unfair  labor  practice  by  refusing  to  do  so. 

Lund  was  ordered  to  disestablish  the  Company  union. 
This  was  perfectly  proper  since  he  had  fostered  it.  Lund 
was  ordered  to  reinstate  the  two  employees  whom  ho  had 
discharged  for  union  activity,  also  perfectly  propel". 

Corporation  A  was  not  ordered  to  perform  either  of  these 
latter  two  acts.  It  is  obvious  that  this  case  can  have  no 
bearing  whatsoever  on  the  case  at  bar. 

The  II  op  wood  Bctinuinrj  cases  deal  with  the  Board's 
power  to  enforce  its  order  against  a  corporation  which  was 
organized  after  the  unfair  labor  practices  had  occurred  in 


17 


order  Jo  e;m\v  on  the  business  of  the  corporation  which  had 
committed  tin*  unfair  labor  practices.  The  Court  “sus¬ 
tained  the  Board's  finding  that  its  establishment  ‘was  an 
attempt  on  the  part  of  Ilopwood  to  evade  its  duty  of  col¬ 
lective  bargaining;,’  and  that  it  was  ‘hut  the  alter  ego  of  the 
Ilopwood  Co.,  operated  for  its  benefit,  and  controlled 
by  it.’” 

XL  IiK  v.  Ilnpinwfl  Krfiuuiiu,  Co.,  104  V.  (2d)  302,  303 
(C.  C.  A.  2d,  1939). 

it  is  apparent  that  this  case  raises  issues  entirely  distinct 
from  those  presented  in  the  case  at  bar. 


(7689) 
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Consolidated  Edison  Company ,  4  X.  L.  R.  B.  71  (1937) ; 

Consolidated  Edison  Co.  v.  NLRB ,  95  F.  (2d)  390 
(C.  C.  A.  2d,  1938) ; 

Consolidated  Edison  Co.  v.  NLRB ,  305  U.  S.  197  (1938). 

In  Union  Drawn  Steel  Co.  v.  NLRB ,  109  F.  (2d)  587 
(C.  C.  A.  3d,  1940),  corporation  A  was  a  wholly  owned  sub¬ 
sidiary  of  corporation  B  at  the  time  of  the  unfair  labor 
practices.  Before  the  hearing  all  of  A’s  assets  were  trans¬ 
ferred  to  B  and  B  assumed  all  of  A’s  liabilities.  It  was  held 
that  the  Board’s  order  might  run  against  B  as  well  as 
against  A. 

The  court’s  holding  is  based  upon  the  fact  that  B  suc¬ 
ceeded  A.  It  is  not  based  upon  the  relationship  of  A  and  B 
at  the  time  of  the  unfair  labor  practices.  It  is  obvious  then 
that  the  issue  presented  was  quite  different  from  the  one 
raised  in  the  case  at  bar. 

In  NLRB  v.  Lund,  103  F.  (2d)  815  (C.  C.  A.  8th,  1939), 
Christian  A.  Lund  was  the  manager  of  corporation  A  and 
company  B.  He  refused  to  bargain  with  the  union  at  either 
of  his  plants.  Furthermore,  he  fostered  a  company  union 
at  B  and  discharged  two  employees  of  B  for  union  activity. 

The  Board  found  that  all  production  employees  at  A  and 
B  constituted  a  unit  appropriate  for  the  purposes  of  collec¬ 
tive  bargaining.  It  further  found  that  the  union  was  the 
duly  designated  representative  of  a  majority  of  the  em¬ 
ployees  in  such  unit  on  the  date  Lund  had  refused  to  bargain 
with  the  union. 

In  its  order  the  Board  ordered  both  A  and  B  to  bargain 
with  the  union.  This  was  perfectly  proper  since  both  had 
committed  an  unfair  labor  practice  by  refusing  to  do  so. 

Lund  was  ordered  to  disestablish  the  Company  union. 
This  was  perfectly  proper  since  he  had  fostered  it.  Lund 
was  ordered  to  reinstate  the  two  employees  whom  he  had 
discharged  for  union  activity,  also  perfectly  proper. 

Corporation  A  was  not  ordered  to  perform  either  of  these 
latter  two  acts.  It  is  obvious  that  this  case  can  have  no 
bearing  whatsoever  on  the  case  at  bar. 

The  Hopwood  Retinning  cases  deal  with  the  Board’s 
power  to  enforce  its  order  against  a  corporation  which  was 
organized  after  the  unfair  labor  practices  had  occurred  in 
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order  to  carry  on  the  business  of  the  corporation  which  had 
committed  the  unfair  labor  practices.  The  Court  4 4 sus¬ 
tained  the  Board’s  finding  that  its  establishment  ‘was  an 
attempt  on  the  part  of  Hop  wood  to  evade  its  duty  of  col¬ 
lective  bargaining,’  and  that  it  was  ‘but  the  alter  ego  of  the 
I  lop  wood  Co.,  operated  for  its  benefit,  and  controlled 
by  it.’  ” 

NLRB  v.  Hopwood  Retinning  Co 104  F.  (2d)  302,  303 
(C.  C.  A.  2d,  1939). 

It  is  apparent  that  this  case  raises  issues  entirely  distinct 
from  those  presented  in  the  case  at  bar. 
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